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Thi s appeal arises out of the follow ng facts:

About a nonth before the incident Shivdhari, son of
(Ram Awadh Yadav) PW1, the first informant, had purchased
sone |land from Rudra Narain Shukl a. The execution of the
sale annoyed the accused appellants as they too were
interested in the | and.

At about 7.00 p.m on 7t" Novenber, 2003, Shivdhari

had gone to the house of Shyam Kunwar of village Bhedi and



on exhortation of the accused Harihar Shukla, & Panney @
Pratap Narain Shukla hurled a bonb on Shivdhari which fell
on his abdonmen and exploded, whereas Channey @ Prabhu
Narain Shukla thereafter fired from a country made pistol
of 12 bore on the abdonmen of Shivdhari and Vishwajit, the
abscondi ng accused, cut his neck with a Gandasi. Shivdhari
died imediately on the spot. On hearing the sound of the

explosion Ram Awadh Yadav and his sons Randhari,
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Ti l akdhari and Dal si ngar rushed to the spot, flashed a

torch and saw the accused running away. Ram Awadh Yadav

thereafter rushed to the police station at a distance
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of one furlong and lodged the report. Pursuant to the

report, the S.H O Chandra Bali Yadav (PW5), reached the



pl ace of incident, made the necessary inquiries, picked up
the spent cartridges and also recovered the splinters of
the bonb which had been hurled at the deceased. He al so
recorded the statements of sonme of the wtnesses under
Section 161 of the CO.P.C. but not of Tilakdhari whose
statenment was recorded after a gap of 8 days.

On the conpletion of the investigation, the accused

Hari har Shukla, Panney and Channey were charged for an
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of fence punishable under Sec.302 of the IPC and as they

pl eaded not guilty, they were brought to trial. The tria
Court in the course of its judgnent dated 10t" Decenber,
2004 acquitted Hari har Shukla on the ground that he had not
participated in the nurder and awarded a sentence of death
to the other two accused. The matter was then referred to
the High Court for confirmation of the death sentence,

whereas the accused also filed an appeal challenging their



conviction. The nurder reference was declined and the
appeal too was disn ssed.

This appeal by way of special |eave has been filed
by Panney and Channey, the two convicted accused.

M. Aay Veer Singh, the l|earned counsel for the
appel l ants has raised several argunents during the course
of hearing. He has first pointed out the nedical evidence

contradicted the ocular testinony inasnuch that had the
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bonb been hurled on the deceased froma very close range as
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suggested the w tnesses who had seen the incident from a
di stance of four or five feet would have suffered injuries
as well and as this had not happened a doubt was cast on

the story. He has also pleaded that from the nedical



evidence it appeared that there were three expl osive wounds
with charred and blackened margins, but the splinter
injuries beyond the primary wounds had no such markings on
the dead body which again falsified the prosecution story
and suggested the use of nore than one bonb. He has
further pointed out that no pellets had been recovered from
the body and the wuse of the country made 12 bore pistol

was thus in doubt. It has finally been submtted that the
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incident had allegedly happened at 7.00 p.m on 7th

Novenber, 2003, but from the evidence of the eye-w tnesses
it appeared that it had happened in the early hours of 8th
Novenber, 2003, which falsified the presence of the eye
W t nesses.

The |earned State counsel has, however, supported
the judgnent of the trial Court.

It is true, as has been contended by Ajay Veer



Singh that the bonb had expl oded a short distance away
from the wtnesses and in normal circunstances sone
injuries would have been received by them as well. W are,
however, of the opinion that the bonb used was a country
made one, wth wuncertain content and performance. The
ocul ar evidence further falsifies the argunent that the

bonb had expl oded 4 feet away fromthe witnesses. It is
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clear from the evidence that the eye wtnesses were
standing at a distance of 4-5 steps away from the site of
t he expl osi on. This would ordinarily be about 20 feet in
whi ch case the possibility of the bonmb causing any injury
to the wtnesses would be rather renote. It has cone in

the evidence of the Investigating Oficer that splinters



had been picked up within a radius of about 4 feet fromthe
site of the explosion neaning thereby that no damage coul d
be expected beyond that distance nore particularly as the
bonmb was a crude hone nade one, with uncertain performance.
M. Aay Veer Singh's argunent that three separate
bonbs had been used is again falsified by the nedical
evi dence. W see from the post-nortem report that the

expl osive injuries were on the |ower chest and the abdonen
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in an area of about 20 cmx 8 cm and the injuries beyond

that area were caused by stray splinters. Mrely because
the Doctor recorded three separate injuries would not,
therefore, lead to the conclusion that three bonbs had been
used.

The |earned counsel has also submtted that the
incised injuries found on the dead body had not been

explained is also not acceptable for the reason that in



Modi's Medi cal Jurisprudence and Toxi col ogy page 741 it has
been indicated that in a case of injuries by a bonb
expl osi on, incised wounds are clearly possible.

It has been submtted by M. Ajay Veer Singh that

t he behavi our of the witnesses was abnormal i nasnuch that
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they did not interfere at the time of the attack on

Shivdhari. This subm ssion is unacceptable in the |ight of
the brutality and ruthlessness of the attack inasnmuch that
a bonb and pistol had been used and the neck of the
deceased had al so been severed in this eventuality the eye
wi tnesses would have stayed far away from the accused,
fearing a simlar fate.

M. Ajay Veer Singh has also enphasized that from



the evidence it appeared that the prosecution itself was
uncertain about the tinme of the incident. He has pl eaded
that as per the prosecution story the incident had happened
at about 7.00 p.m on the 7t Novenber 2003 but from the
statement of PW2 it looks as if It had happened in the
early hours of the next norning. It is true that PW2 had
stated at one stage that the incident had happened in the

norning a shortwhile before the police had arrived. It is,
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however, not clear as to whether this was the first visit

of the Police Oficer or a subsequent one as the police
station was only one furlong away from the place of
incident. Mdreover, the story that the incident had
happened in the early hours on 8t" Novenber, 2003, is not
spelt out by the nedical evidence. The Doctor opined that
the deceased had taken his |ast neal three hours before

hi s death. W are of the opinion that if that be so and



the story of the defence is to be believed the nurder would
then have been commtted at about three or four a.m which
woul d be highly probable, as the |ast nmeal would then have

to be taken at about 1.00 a.m The prosecution story is,
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however, consistent with the nedical evidence in that the
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deceased had died at 7.00 p.m and the food would have

taken three or four hours before death which would be
nor mal human behavi our. Moreover as two courts have found
agai nst the appellants on a clear cut discussion, we would
be hesitant to interfere wth the findings of fact
recor ded.

The appeal is dism ssed accordingly.
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(HARJI T SI NGH BEDI)

................. J.
(J.M PANCHAL)
New Del hi ,
Decenmber 9, 2009.
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