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ACT:

Constitution of India Art. 19(1) (g)-Freedomto carry
on trade or business-To exani ne whether restriction inposed
reasonabl e-Court to find out trade affected and keep in view
direct inmpact of restriction on trade and not ancillary or
indirect effect.

I ndi an Railways Act, 1890-Sec. 27A-Interpretation of-
Whet her violative of Art. 19(1)(9) of Constitution
Preferential Traffic Schedule laying down priorities for
novenent of different goods issued by the Mnistry of
Rai | ways under sec. 27A-Validity of -Wether ultra vires sec.
27A-Wet her ultra vires Arts. 14 and 19(1) (g) of the
Constitution.

I ndi an Rail ways Act, 1890, section 28-Interpretation
of-Mnistry of Railways order dated April 1,7 1972-Whet her
violative of sec. 28 and Art. 19(1) (g) of the Constitution

HEADNOTE

Section 27 of the Indian Railways Act, 1890 cast a duty
on the railway adm nistration to arrange for receiving and
forwarding traffic wthout unreasonable delay and w thout
partiality. Section 28 prohibited the railway adm ni stration
from gi ving undue or unreasonabl e preference or advantage to
any particular person or railway adnministration  or any
particul ar description of traffic. Section 27A was inserted
in the Act after 1950 to give power to the Centra
CGovernment to issue directions for giving special facilities
or preherential treatnent in transport of goods or class of
goods consigned to the Central Governnent or the Governnent
of any State or of such other goods or class of goods as may
be specified in the order

The Government of India, Mnistry of Railways issued an
order dated April 1, 1972 containing its decision to add an
abbreviation 'GX bel ow the abbreviation "G in the list of
abbrevi ations at page 14, Chapter VI of the | RCA
Al phabetical list of Railway Stations in India and asking
the railway administration to decide and notify the names of
stations to which this new provisions would apply. Putting
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abbreviation "GX against a station neant that the station
was not open for outward booking of coal, coal shale etc. in
wagon | oads. Pursuant to this order, the abbreviation 'GX
was appended to all way-side stations in the coal-belt.
Thereafter Governnent of India, Mnistry of Railways by its
order dated April 27, 1972 revised rules 1 and 2 of the
Eastern Railway Coal Traffic Part 1. The revised rules
provided inter alia that all traffic in coa

658

etc. in wagon loads wll be loaded only from colliery
sidings, coke oven plant and washeries on the Eastern
Rai | way, but coal in wagons will not be permtted at the

stations serving these  colliery washeries. A further
restriction followed wth effect from Decenber 4, 1979 when
the Divisional Operating Superintendent, Bi | aspur for
apparent reasons stopped booking of coal in smalls including
clubbing at all stations of ~North Eastern Railway. On
February 11, 1980, a tel egraphi.c comrmuni cati on was issued
explaining that coal in wagon-loads can be booked from
colliery 'sidings by the collieries concerned. Booking of
slack coal  was wholly stopped as per a phone call dated
April 9, 1981. In exercise of the power conferred by sec.

27A of the Act, Union of ~India, the Mnistry of Railways
i ssued Preferenti al Traffic Schedul e. The schedul e
prescribed five priorities A to 'E. wth inter se
priorities amobngst "A" to 'E to be accorded by the railways
for transport of certain goods or class of ‘goods specified
under each category. Different kinds of coal falls under
priority "C (iii) which provides for novenent of coal from
collieries in accordance wth programmes and. novenents
sponsored or recomended by the Coal Controller and/or any
Conmittee appointed by him and/or the State Governnent
and/ or other recomrending authorities and accepted by the
Railway  Adm ni strations and/ or Director. Movenent
(Rai l ways), Calcutta, and in_—accordance wth the ' Zona

Schene applicable to each field -and the principles of
transport rationalisation in force from tine to tine.

Priority "E', a residuary clause again involves coal from
collieries.

The petitioners who were coal nerchants, alleged that
sumtotal of various restrictions including one dated Apri
1, 1972 introducing abbreviation ’'GX and the Preferentia
Traffic Schedul e specifying priorities under sec. 27A (1) of
the Act in their cunulative effect inposed a total ban on
transport of coal by the Railways, at their instance and
this action was violative of Art. 14 and 19(1) (g) of the
Constitution. The petitioners contended; (1) that the
Rai | way Admi nistration’s action of giving priority to sone
transporters of coal denying use of its transport facilities
to the petitioners who were simlarly situated was
discrimnatory in character and hence violative of Art. 14
of the Constitution; (2) the orders dated April '1,1972,
December 31, 1980 and April 11, 1981 inposed unreasonable
restrictions on the the freedomof the petitioners to carry
on their trade guaranteed by Art. 19(1) (g); (3) that sec.
27A is violative of Art. 19(1) (9g);(4) that para (iii) of
priority 'C of the Preferential Traffic Schedule in so far
as it permits special facility or preference to individuals
or groups of persons selected by the sponsoring authority or
recomendi ng body for transport of coal is ultrn virea sec.
27A of the Act; (5) order dated April 1,1972 was violative
of sec. 28 of the Act and was also violative of Art. 19(1)
(g) of the Constitution.

Di smissing the wit petitions,
N
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HELD: Railway is a nonopolistic undertaking in the
matter of transport of <coal by railways. Barring sone tiny
dots which nay becone visible only by a nagnifying glass,
the entire railway net work is nationalised and the rail way
is a department of the Union of India. It is therefore,
i ndi sputably a State nobnopoly. A nmonopoly unless kept within
bounds may prove to be a nenace,

659

Therefore, regulatory nmneasures are necessary to prevent the
abuse of nonopolistic power. But there is a constitutiona
check on the State nonopoly, nanely, it being State within

the meaning of Art. 12 of the Constitution, all its actions
will have to conform to the fundamental rights enshrined
Part 11l in of the Constitution. Sec. 28 of the |Indian

Rai | ways Act seeks to ~achieve the sanme result which on the
advent of the Constitution, Art. 14 woul d achi eve. But sec.
28 is subject to sec. 27A. If while giving effect to the
orders of  the Central® Covernnent issued under sec. 27A
priority i's accorded in the matter of transport of goods
consigned to Central or State Governnent or class of goods
specified-in the general ~or special order issued in this
behal f, the action of the railway administration in
conplying with such special or general order could not be
said as tentamounting to giving undue or unreasonable
preference or advantage to in favour 'of any particular
person or railway adnministration and therefore violative of
sec. 28. \What sec. 28 forbids is .discrimnation in the
matter of transport of goods against a class but this is
subject to the permssible classification that would be
introduced by a special_ or general order issued by the
Central Governnment in exercise of the power conferred by
sec. 27A. It may be recalled that the Preferential Traffic
Schedul e according Priority "C to transport of 'coal by
those mentioned therein has been-issued in exercise of the
power conferred by sec. 27A. Therefore, the subm ssion that
petitioners in the matter of transport of coal are simlarly
situated with the Central or State Gover nnent or
transporters given priority by 'general or special  order
i ssued under sec. 27A cannot be entertained. This is all the
nore so because the petitioners are coal nerchants who want
to transport their coal by railway for carrying on business
in coal and they may sell the coal to —any intending
purchaser while those accorded preferential treatnent under
Priority 'C of the Preferential Traffic Schedule -are
transporters of coal who have been recogni sed one year in
advance under Zonal Distribution Scheme as persons who woul d
be transporting the coal to satisfy fixed goals which
subserve needs of the public at large. dassification of
those covered by Priority 'C and the present petitioners is
founded on intelligible differentia which distinguishes
persons or things that are grouped together fromothers |eft
out of the group and the differentia has a rational relation
to the object sought to be achieved by the inpugned orders.
Those falling wthin Priority *C (iii) would froma class
by thenselves and the petitioners clearly stand out of the
group. [679 A-H, 680 A-E]

Nav Rattanmal and Ors. v. The State of Rajasthan
[1962] 2 SSC R 324 referred to.

Art. 19(1) (g) guarantees to the citizen t he
fundanental freedom to carry on any occupation, trade or
busi ness. This fundamental freedomis subject to reasonable
restrictions that can be inposed by lawrelating to the
carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or
service, whether to the exclusion complete or partial, of
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citizens or otherw se. Wenever the Court is called upon to
examne the conplaint that restrictions inposed on the
freedomto carry on trade are unreasonable, it is necessary

to find out what is the trade or Dbusiness of the
conpl ai nant -petitioner and to what extent the restriction,
if any, is inposed upon the freedomto carry on trade or

busi ness and then to determ ne whether the restriction is
reasonabl e or otherwise. It is the direct inmpact of the

660

restriction on the freedomto carry on trade that has to be
kept in viewand not the ancillary or incidental effect of
the governmental action on the freedom to carry on trade.
[682 CD; F-H

In the instant case, if the |aw of denand and supply
and non-availability of facility for loading coal in snmalls
at waysi de stations result in not making avail abl e wagons to
the petitioners because of pre-planning and priority it
cannot be said that there has been a total ban on the
transport ‘of coal offered by the petitioners by railways,
whi ch woul d violate the fundanental freedom to carry on
their trade guaranteed to the petitioners under Art. 19(1)
(g). If the inpugned orders constitute a restriction on the
freedom of carrying on trade, though it is not considered to
be so, the same is reasonable and inposed in larger public
interest. Prinma facie it appears that the petitioners’
busi ness or trade as coal nerchants is no way interfered
with by the railways by not being able to provide transport
facility. Let it not be forgotten that the railway is not
the only means of ‘transport. There are other nmeans of
transport by which the coal ~can be transported by the
petitioners to their respective place where they carry on
their business as the coal nerchants. Even assum ng that the
direct inmpact of the policy laid down by the railway
admi ni stration pursuant to the orders of the centra
CGovernment under sec. 27A results in-denial of allotment of
wagon to the petitioners, the restriction will none-the-Iess
be reasonabl e because petitioners are not wholly denied the
al | ot mrent of wagons. [681 H 682 A-B; 683 A-(]

A devel oping country with mixed econony and econonic
pl anni ng have certain targets to achieve. These targets are
pl anned in advance and the econonmic activity is geared to
the achi evenent of these targets. If the required resources
necessary for achieving targets were readily available, no
difficulty would arise. But a developing country has to so
distribute its scarce resources to achieve and acconplish
desired targets. This situation is bound to lead to a gap
bet ween the demand and supply of various facilities.
Transport is one such. Once there is a gap between the
demand for transport service offered by the railway and the
supply of the service, the resources being not sufficient to
neet with all existing demands, the scarce resources wll
have to be equitably distributed keeping in view the planned
target. This equi table distribution woul d necessitate
i mposi ng of reasonable restrictions and accordi ng - of
priorities. [683 D F]

In the instant case, coal falls in Priority "C (iii)
inthe Preferential Traffic Schedule being the Primary
source of energy. Planned regul ated novenent of coal to neet
priority needs if it results in denial of that facility to
non-priority sector could not be rejected as placing an
unreasonabl e restriction on the fundamental freedomto carry
on trade or business. And that is the object underlying sec.
27A. It is therefore, idle to contend that the section being
violative of Art. 19(1) (g) is unconstitutional. [684 A-B]

Annexure 'B" to Preferential Traffic Schedul e sets out
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the list of sponsoring authorities. The list shows that the

Central and State Governnents as well as highly placed
Central and State Government Officers have been appointed as
sponsoring authority in respect of coal required by
different area and industries.

661

Again in various States various sponsoring authorities have
been set up by State Governnent. Power is conferred on these
sponsoring authorities to sponsor persons who would be
accorded priority in transport of coal. These responsible
persons and bodies set up in each State as sponsoring
authority are expected to act in a responsible nanner
keeping in viewthe denmands of the area and the industry,
for coal in each State. It s, therefore, idle to contend
that setting up of sponsoring or recomendi ng authority in
Priority "C (iii) of the Preferential Traffic Schedule is
ultra vires sec, 27A of the Act. [684 C F]

The transport of coal is according to a plan drawn up a
year in advance. Further this plan is subject to the
deci si on ‘of 'the Standi ng Li nkage Conm ttee. Every neticul ous
detail is  worked out in advance. A daily |oading of maximum
nunber of wagons is pre-planned. Loading of the wagons with
coal at a targeted nunber daily requires rotational novement
al so according to plan. ~ A wagon once |oaded with coal when
it nmoves out to the destination has a certain average return
time stipulated and worked out in advance. In order to give
effect to this planned novenent abbreviation’ GX is devised
and appended to all ' the railway stations ‘informng the
transporters that the station s not open for transport of
coal in wagon loads. Coal in snmalls can be offered for
transport that is what the petitioners do not desire. Al
the regulatory neasure clearly indicate that transport of
coal is scientifically planned and devised in advance. Al
the inpugned orders are nade for effective inplenentation of
the planned novement of coal. If —consistent wth this
pl anni ng, the railways have stopped booking of coal in wagon
|l oad from wayside station, it cannot be said that this
regul atory arrangenent violates sec. 28 of the Act and al so
that this action has i mposed. such an unr easonabl e
restriction on the fundamental freedomof the petitioners to
carry on their trade as to be violative of Art. 19(1)
(g).[685 A-B; F-H

JUDGVENT:

ORIG NAL JURI SDICTION : WP.Nos. 6822,7350,7351, 7457-
58, 7461, 7609- 18, 7625, 7637, 7638, 7945, 7966-68, 8003-04,
8007- 08, 8068, 8078, 8088, 8196- 8220, 8358- 60, 8361-
63, 8378, 8505, 8832-33, 8912, 8917, 8918-19, 9083, 9110,9135-
36/81, 13, 36, 112, 159, 969, 2163, 2641, 7089, 7685, 8004,
8119, 8187- 88, 9186 & 9187/ 82, 7462 63/ 82, 7765-
67/ 81, 160, 180, 1503/ 82, 1919/ 81, 1/ 82, 868, 1270, 1358, 2256,

2272, 4051- 4052, 5123- 26, 7147/ 82.
(Under article 32 of the Constitution of India)
Advocat es for the Appearing Parties:

S.S. Ray, N R Choudhary, K K. Mhan, S.K Sinha, RC
Kohli, R'S. Sharma, S. Mtter, N S. Das Bahl, E. C. Agarwal a,
A K Mtra, HK Puri & K Chatterjee, B. Datta, Ri shi Kesh
& M Chopra., S.C Gupta & M N  Shroff, S.K Ghosh, D
Goburdhan, P. Mhanty, Abdul Khader, C. V. Subba Rao &
Dal veer Bhandari .
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The Judgnent of the Court was delivered by
DESAI, J. Wwen the hearing in this group of petitions
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concl uded we pronounced the foll owi ng order
"All the Wit Petitions are dismssed and any
interimorder in each matter is hereby vacated. In the
matters which are |listed as ready, the petitioner shal
pay cost to the respondents in one set in each petition
and there wll be no order to costs in the mtters
whi ch are shown as unready.
Reasons will follow "
Here are the reasons.

The petitioners, in this group of petitions, under Art.
32 of the Constitution are coal -merchants, who, according to
them have been denied the use of the railways for transport
of coal fromvarious coalfields and way-side stations to
their destinations by the illegal and wunconstitutiona
action of the railway admi ni stration. Constitutiona
conundrum i nvoked by them is the alleged violation of Art.
14 in that while ~certain transporters of coal have been
accorded priority in the matter of transport of coal such as
the Central and the State Governnents and the sponsored and
recormended transporters, the petitioners who are coa
nmerchants-were deni ed equality of opportunity in the nmatter
of transport of coal by railway. Their further grievance is
that total prohibition of ~booking and transport of coal as
requested by petitioners, by the railway adm nistration, an
instrunmentality of 'the State envisaged by Art. 12 inposes an
unreasonable restriction on their fundamental freedom to
carry on trade guaranteed by Art. 19(1) (g) of the
Constitution and hence inmpugned orders are invalid.

There are different petitioners fromdifferent areas
voicing their grievance against  action of ~different zona
railway administrations but the running thread in the
cat al ogue of grievances is the sane and therefore a few
representative facts to appreciate the contention as set out
in Cvil Wit Petition No. 8003-04 by Ms Raniganj. Coa
Corporation & O's. may be briefly enunerated. This petition
is adopted as representative for the additional reason that
a very conprehensive counter affidavit has been filed in it
on behal f of the respondents.

663

Petitioners aver that they are coal traders and
undertake supply of coal and coke throughout |India but in
particular in the States of Punjab, Haryana and the Union
Territory of Delhi. They carry on the additional business of
supplying slack coal purchased from private collieries
situated in the State of Meghalaya. |In order to nove coa
from the <collieries to consuners, petitioners have to
transport coal fromvarious stations served by North-Eastern
Frontier Railways (Meter gauge) New Gauhati ~and Badarpur
Ghat in Silchar District in the State of. Assam and
Meghal aya. For the purpose of transporting coal they have to
i ndent wagons as they want to transport coal in wagon-I| oads
as the expression is understood in contra-distinction to
smal I s and cl ubbi ng. They submit indent for wagons according
to the procedure prescribed in the rel evant rules.
Petitioners aver that prior to April 1, 1972, there was no
restriction on booking of coal in wagon-|oads. The Govt. of
India, Mnistry of Railways issued an order dated Apri
1,1972 which reads as under

"CGovernnent of India (Bharat Sarkar)

M nistry of Railways (Rail Mantral aya)

Rai | way Boar d
No. TCR/ 1510/ 71 New Del hi dated 1st April 1972
12th Chaitra, 1894
The General Manager
11, India Railways
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The Railways Board have decided that in the |ist
of abbreviations at page-14 Chapter VI of the [|RCA
Al phabetical Iist of Rail way Stations in I ndi a
(corrected upto 31.3.79) an additional entry bel ow the
abbreviations ' G should be incorporated as under

GX- Open for goods, traffic of coa
descriptions excluding |ivestock, horse, large
animal s such as canels, elephants etc. carriages
on their wheels and notor cars but not open for

outward booking of coal, coal shale, lignite,
patent fuel, shoft coke and hard coke in wagon
| oads.’

664

The Railway Admi nistrations are hereby directed to
decide and notify the names of stations to which this
new provi sions would apply and advise the GCenera
Secretary, |.R C A accordingly.

The General ~ Secretary |.R C A On receipt of the
advice from the Railway Adm nistrations should arrange
to i'ssue the necessary corrections, to the al phabetica
list of Railway Stations.

Sd/ - P.N Kalra,

Dy. Director, Traffic (Rates)

Ry. Board, New Del hi, dated

Ist April 72/12 Chaitra 64"

This is one of the inmpugned orders in these petitions.

The abbreviation |1RCA used in the ~inpugned order nmeans
I ndi an Rai l way Conference Association (’'|IRCA of short). The
| RCA has conpil ed and i ssued an al phabetic list of Al India
Rail way Stations and by a suitable abbreviation as shown
agai nst the nane of each railway station indication is given
about the facilities for traffic both goods and passenger
available at different stations. As per the inpugned order
when abbreviation 'GX is appended to any railway station it
woul d inter-alia nmean that ‘the'station is not open for
outward booking of coal, coal-shale etc. in wagon-lopads. It
appears that the abbreviation "GX has been appended to al
way-si de stations in the coal-belt, consequently no railway
station in the coal-belt would be in a position to book coa
i n wagon-loads fromeach such station. Consequent upon the
i ssuance of the inpugned notification, the Govt. of India
revised Rule 302(i) of the Goods Tariff No. 33 Part | issued
by IRCA. Further, the Chief Commercial Superintendent,
Eastern Railway by a circular dated April 15, 1972 i nforned
the station superintendents and station-nasters of all the
stations served by the Eastern Railway that the entry 'GX
should be appended to all the stations wthin its
jurisdiction. Thereafter CGovt. of India,  mnistry of
Rai lways by its order dated April 27, 1972 issued an order
revising Rule 1 and 2 of the Eastern Railway Coal Traffic
Part | as under:

"All Traffic in coal, coal-shale, lignite, patent
fuel, soft coke and hard coke in wagon |oads wll be
| oaded only from Col liery sidings, coke oven plants and

washe-

665
ries on the Eastern Railways. Though invoices nmay be
issued as fromthe stations serving these colliery

washeries and coke oven plants, loading of <coal in
wagons will not be permtted at those stations. Loading
and booking of coal is also not permtted from any

other station on the Eastern Railway. This traffic wll

be booked under the follow ng forms of invoices:-

a) "Wei ght only" invoices showing the weight and rate
but not the cal cul ated freight.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 23

b) "Pai d" invoices.
c) "To pay" invoices.
2. Coal will be booked under "Paid" invoices only on

the witten request of the sender despatching the

coal and provided the freight is tendered at the

time of despatch.

Wagons will be allotted only an availability and
will be subject to observe of priority and other Rules
that are in force."

A further restriction followed when the Divisiona
operating Superintendent, Bilaspur for apparent reasons
st opped booking of coal in smalls including clubbing at al
stations of North-Eastern Railway. This restriction cane
into force on Decenber 4, 1979. On February 11, 1980 a
t el egraphi c communi cation was issued explaining that coal in
wagon-1| oads can be booked from colliery sidings by the
coalieries concerned. In other words, the coalieries booking
the wagon  nust specify its name in the indent Booking of
sl ack coall was wholly stopped as per a phone call dated
April 9; .1981. Petitioners further contend that Union of
India, Mnistry of Railways has issued Preferential Traffic
Schedul e in exercise of” power conferred by sec. 27A of the
I ndi an Rail ways Act, 1890 (" Act’  for short). Thi s
Preferential Traffic Schedule provides for preferentia
treatnment in transport of goods from various stations. It
provides five inter se priorities Ato E. Different kinds of
coal falls under priority "C (1l1) which reads as under

(iii) Coal fromcollieries in accordance with comodity

quotas laid down from time to time for/certain

types
666

of coal and/or in accordance wth programmes and

noverments sponsored or recomended by the Coa

Controller and/or any Conmittee appointed by him

and/ or the State CGover nment s and/ or ot her

recomendi ng authorities and accept ed by

t he/ Rai | way Admi ni strations and/ or Director,

Moverrent (Railways), Calcutta, and in accordance

with the Zonal Schene applicable to each field and

the principles of transport rationalisation in
force from time to time. A _list of -sponsoring
authorities authorised to sponsor —coal novenments

inthis itemis given in Annexure 'B

Not e- (a) Coal in the above itemC(iii) neans "Coal  as
defined in Colliery Control Oder.”

(b) Besi des the sponsoring authorities nentioned in

Annexure 'B" nmovenent of Coal may be sponsored by

"any other authority who nay be appointed by the

Governnment fromtinme to tine."

(c) Recomendation for allotnent of wagons by a

sponsori ng aut hority or accept ance of
reconmendati ons or i ssue of sanction by the
Rai | way Admi ni stration/Director, Moverment

(Rai |l ways) does not guarantee allotnent/supply of
wagons. Al |l ot ment/supply of wagons woul d- be
regul ated according to the avai lability of
Coal /transport and accordi ng to operati ona
exigencies from time to tine. Alotment/supplies
of wagons may be cancelled or reduced by Director,
Moverrent (Rail ways).

(d) The period of validity of programes/sanctions for
rakes/ pi ece-neal nmovenent nmy be laid down from
time to tine by Railway Admnistration/Director
Moverrent (Railways). The validity of progranmre/
sanction does not guarantee allotnent/supply of
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wagons.
(e) Inter se seniority of the class of consumers would

be laid down from time to time by Railway
Admi ni stration/Director, Mvenent (Railways) and
may be

667
altered/modified from time to tinme. Wthin the
sanme class or category of consuners seniority may
be fixed fromtime to time depending upon the
operational and ot her considerations. Railway
Admi ni stration/Director, Mvenment (Railway) nmay
permt distress allotments/supply of wagons when
consi dered necessary. Nothing laid down herein
shall be considered as contrary to notes (a) to
(b) appearing under Priority "E ."

Priority "E also includes coal from collieries in
accordance with targets laid down fromtine to tine fromthe
different fields® andin accordance with the zonal schene
applicable to each field and the principle of transport
rationali'sation already in force. Petitioners contend that
sumtotal - of various restrictions including one dated Apri
1, 1972 introducing abbreviation 'GX and the Preferentia
Traffic Schedule specifying priorities under section 27A of
the Act in their cunulative effect inpose a total ban on
transport of coal 'by the Railways, at their instance and
this action is violative of Art. 14 and/19(1) (g) of the
Constitution.

A very detailed affidavit has been filed on behal f of
the respondents. Sone of its highlights nmay be noticed.

Indi an Railway net-work serve 7000 railway  stations,
scores of divisions and 9 zones. In such an extensive net-
work, all kinds of facilities by their very nature cannot be
provided at all stations, nor can ~all kinds of traffic be
lifted and noved from all stations. The Railways, have
therefore to plan and rationalise novenmrent of various
commodities from various |oading poi nt's to vari ous
destinations and in various directions. It is said that till
recently coal was the prinary source of energy. It being an
i mportant comodity it has to be accorded such high priority
being the primary source of energy, that a senior officer

called D rector, Moverrent  ( Rai | ways) is posted wi-th
headquarters at Calcutta and he controls —and co-ordi nates
all novenents of coal by rail. As far back as 1945, the Govt

of India by its resolution No. Coal 119 (1) dated Decenber
4, 1945 appointed a Committee called the lndian Coal fields
Conmittee which submitted its report in 1946. ~ Anpbngst
various other reconmendations, the Committee suggested that
in view of the shortage of transport, it is inperative that
i ncreased attention be given to zona

668

distribution of coal. |If further notices that < coal is
invariably transported in full wagon-loads and at | tines
despatched from depot stations in full train |oads and

therefore if any general revision of freight is undertaken
in consequence of increased cost of operation of the
rail ways, the preferential treatnment now accorded to coa
should be maintained. Statistical data relied wupon in the
report was annexed to the counter-affidavit. It is averred
that railway has to rationalise novement of coal because
daily on an average 10,000 wagons are required for movenent

and transport of coal all over the country. |In order to
explain why booking of coal from way-side stations is
prohibited, it is averred that the Director, Mvenent

(Rai |l ways) assesses the likely availability of wagons in a
com ng year for the novenent of coal. After ascertaining the
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avai | abl e capacity he advises Central Govt. and various
State Govts. with a request to sponsor coal traffic as per
the requirenent and policies. The whole programe of
transport of coal fromcoalfields and coalieries to various
points in India is worked out in advance keeping in viewthe
daily despatch of |oaded wagons and return of enpty wagons
so as to be available for daily requirenent of enpty wagons.
A chart is annexed to this counter-affidavit in which the
average |l oading of coal in wagons per day is set out. In a
letter dated Decenber 21,1981 by the Director, Mvenent
(Railways) to Chairman of the Railway Board, it is stated
that coal loading the nonth is 10,478 per day conpared to
10, 121 wagons per day during Cctober, 1981. A conparative
breakage of |oading during sone nonths has been set out
showi ng the nunber of wagons indented, the nunber of wagons
allotted and the nunber of wagons | oaded and the percentage
of loading against offer. It is also stated in the counter-
affidavit that the Department of Coal, in the Mnistry of
Energy has set wup a standing linkage commttee whose
functions to assess and link the requirements to particul ar
sources of coal so as to provide this prinmary energy
material to establishnments |like the Railways, Thermal Power
Stations, Fertiliser “Plants, Cement Plants, Steel Plants,
Textile factories, Chemical Industries and like. The
Conmittee assesses, the requirements of various industria
units, consuners establishnments and ot her consuners | ocated
in different parts of the country and thereafter taking into
account the production programre of various collieries, it
links the requi renents of various consuming units to
di fferent individual coal -fields, and this linkage is
reviewed fromtime to tinme as the situati on nay necessitate.
The availability of wagons is an integral ~part of this
i nkage progranme. After specifying these facts, it is
averred that this annual allotnent drawnin advance
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cannot be disturbed by casual indent for transporting coal
It is further averred that the (railway is a carrier which
has to chop its own priority progranmes keeping in viewthe
public interest of rushing various comodities to different
parts of the country. If in the process sone individuals nay
not get a change to transport their conmodities, the action
of the railway adm nistration is neither violative of Art.
14 or 19 (1) (g) of the Constitution.

There are sone avernents in the counter-affidavit
casting sone doubt about the trade carried on by the
petitioners but we consider the sane irrelevant for the
pur pose of disposing of these petitions.

A nunmber of |earned counsel addressed the Court on
different facets of alnpbst the sane identical contentions.
We woul d, however, only deal with the basic contentions
raised in these petitions.

At the outset, a brief reference to some of the
provisions of the Act would facilitate the exam nation of
the contentions canvassed before wus. Sec. 27 of the Act
casts a duty on the railway admnistration to arrange for
receiving and forwarding traffic w thout unreasonabl e del ay
and with out partiality. Sub-sec. 1 of sec. 27 reads as
under :

"27). Duty of railway administrations to arrange for
receiving and f orwar di ng traffic wi t hout
unr easonabl e del ay and without partiality:-

(1) Every railway admnistration shall, according to
its powers, afford all reasonable facilities for
the receiving, forwarding and delivering of
traffic wupon and from the several railways
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bel onging to or worked by it and for the return of
rolling-stock."
Sec. 27-A which was introduced by the Anending Act No. 11 of
1950 confers power on the Central Govt. to give directions
inregard to transport of goods by railway administration
It reads as under:

" 27 A. Power of Central Governnent to give directions
in regard to transport of goods by railway
adm nistration-(1) The Central CGovernnent may, if
inits opinionit is necessary in the public
interest so to do, by general or special order
direct any railway adm nistration-

670

(a) to give special facilities for, or preference to
the transport - of any such goods or class of goods
consigned to the Central Governnment or to the
CGovernment of —any State or of such other goods or
cl ass of goods, as may be specified in the order

(b) /to carry any goods or class of goods by such route
or routes and at such rates as may be specified in
the order.

(2) Any order rmade under sub-section (1) shall cease
to have effect after the expiry of six nonths from
the date ‘thereof, but it may be renewed fromtine

to tine.
(3) Not wi t hst andi ng anything contained in this Act,
every railway administration shall- be bound to

conply wiith any direction given under sub-section

(1). any ‘action taken by a railway adm nistration

i n pursuance -of any  such direction shall not be

deened to be a contravention of Section 28."
Section 28 prohibits giving undue preference by railway
administration. It reads as under

"28. Prohibition of undue preference:-A | railway

admi ni stration shall not nmake or give any undue or
unr easonabl e preference or advantage to, or in
favour of, any particular person or / railway
adm nistration, or any particular description, of
traffic, in any respect whatsoever, or subject any
particul ar person or railway adm nistration or any
particul ar description of traffic to any undue or
unreasonabl e prejudice or disadvantage in- any
respect what soever."

In exercise of the power conferred by Sec. 27A Centra
Covt. issued Preferential Traffic Schedule directing that
all railway adninistrations shall give special facilities
for or preference to the transport of goods or class of
goods specified in the Schedule to the order. Anpbngst
Priority "A to'E thereis inter se priority and / when
under one Priority various goods or class of goods are
cl ubbed together they have inter se priority  anongst
t hensel ves. Coal falls under
671
Priority "C. Coal has to be nmoved from collieries in
accordance with commodity quotas laid down fromtine to tine
for certain types of <coal and/or in accordance wth
programmes and novenents sponsored or reconmended by the
Coal Controller and/or any Conmittee appointed by hi mand/or
the State Governments and/or other reconmending authorities
and accepted by the Railway adm nistrations and/or Director,
Moverrent (Railways), Calcutta and in accordance with the
Zonal Schene applicable to each coal-field from time to
time. Alist of sponsoring authorities authorised to sponsor
coal movenents under priority C(iii) is set out in Annexure
"B’ to the Schedule. The expression ’'coal’ has the same
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nmeani ng as defined in the Colliery Control order. There is a
further provision under Item (iii) that besides the
sponsoring authority nentioned in Annexure B, novenent of
coal may be sponsored by 'any other authority who nmay be
appointed by the Govt. fromtine to tine."

Sec. 27 provides for smooth flow of traffic throughout
the length and breadth of the country. The expression
"traffic’ is defined to include rolling stock of every
description as well as passengers, aninals and goods. A duty
is cast on every railway administration to afford reasonabl e
facilities for receiving, forwarding and delivering of
traffic upon and from several railways belonging to or
worked by it and for the return of rolling stock. This is
necessary because the railway net work is divided into
various railway such as Wstern Railway, Central Railways,
nmeani ng zonal rai l-way admini stration and prior to
national i sation of ‘the railways di fferent conpani es operated
different railways. Sec. 27 was enacted in the |ast decade
of 19th Century when different conpanies had set up the
railway net-work in different parts of the country. In order
to provide for snooth flow of traffic thwarting the rail way
adnmi ni strations creating their own preferences, throughout
the length and breadth of the country it was nade obligatory
by Sec. 27 that every railway railway adm nistration shal
afford reasonable /facilities for receiving, forwardi ng and
delivering traffic and for return of the rolling stock. Sec.
27-A was introduced in 1950 with a view to conferring power
on the Central Govt. to give directions in regard to
transport of goods by railway admnistration. In 1950
railways were the primary carriers of passengers and goods
throughout the I|ength and breadth of the country. Road
transport was then in its infancy and river navigation was
practically unknown. On the advent of the independence and
as a result of planned economy, there was a spurt in
industrial activity wth the result that demand from the
rail ways for
672
rolling stock escalated. Various projects were being set up
in different parts of the country which necessitated
uninterrupted flow of goods for speedy conpletion of the
projects. By 1950, Constitution becane operative. Art. 14
| oomed | arged so that unless a specific power was taken for
serving | ar ger public i nterest, the rail ways, an
instrunentality of the State would be guilty of violating
Article 14 if it did not afford the same facility for

transport of goods by i ndividuals against the state
requirenents as also priority requirements. In order to arm
the Central Govt. with power to give directions. for

according special facilities, or preferential treatnent in
transport of goods or <class of goods consigned to the
Central CGovt. or the Govt. of any State or of such other
goods or class of goods as may be specified in the order

Sec. 27A was introduced in the Act. It also conferred power
on the Central Govt. to give directions for the same purpose
of carrying goods or class of goods by such route or routes
and at such rates as may be specified in the order. The life
of an order giving such facilities or preferential treatmnent
was to be initially for a period of 6 nonths but it can be
renewed from time to time. Sec. 28 prohibited giving of
undue or unreasonabl e advantage or preference by the railway
admnistration in the matter of transport of goods in favour
of any particular person or railway adnmnistration or
particul ar description of traffic. The schenme that energes
fromthe conbined reading of Secs. 27, 27-A and 28 is that
the railway admnistration on their own shall not inpede




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 23

free flow of traffic and return of rolling stock. Power was
conferred on the Central Govt. for according specia
facilities or preferential treatment in the matter of
transport of goods both in respect of consignees as well as
class of goods, if inits opinion, it is necessary in the
public interest to do so. However, Sec. 28 in the absence of
general or special order in this behalf by the Centra
CGovernment  under Sec. 27A  denied to t he rail way
admi ni stration power to accord any undue or unreasonable
preference or advantage in favour of any particul ar person
or any other body. The preferential treatment in the natter
of transport of goods can be accorded not by the railway
admnistration on its ow which it is prohibited from doing
by Sec. 28 but it is wunder an obligation to do so if the
Central Covt. gives a direction by general or special order
in public interest. In short, undue preference by railway
administration is ~statutorily prohibited but preferentia
treatnment \in respect of goods or class of goods can be
accorded if the Central Government by a special or genera
order in ‘public interest so directs.
673

Armed with the power conferred by Sec. 27A the Centra
CGovernment has issued what is called Preferential Traffic
Schedule. It prescribedfive priorities'A to 'E wth
inter se priorities anmongst 'A to 'E to be accorded by the
railways for transport of <certain goods or class of goods
speci fied under each category. A brief reference to various
Priorities "A' to'E wuld at a glance 'show how the
priorities have been determned in public and nationa
interest. The GCeneral Order No. 68 directs that in exercise
of the powers conferred by Sec. 27A of the Act, the Centra
CGovernment directs that all Railway Adm nistrations shal
give special facilities for or preference to the transport
of goods «class of goods specified in the schedule to this

order. Goods included in Priority A cover all moves of
i medi ate and operational nature ordered by the Quarter
Master CGeneral’s Branch through: Mlrail, which wll be
marked ' I mediate’ in respect of Personnel, Vehicles and

Stores, MIlitary Special trains and i nmediate -operationa
demands. Demands of the Mlitary have been accorded the
hi ghest priority for the security of  the nation. Priority
"B includes foodgrains, fertilisers, edible groundnut cake,
Iron and Steel etc. Next to national security hunger has
been given priority. Priority 'C includes inter alia coa
fromcollieries. Coal has till recently been the primary
source of energy and yet it receives its place inPriority
"C . Energy thus gets Priority "C. Priority 'D includes
raw materials and finished product from Asbestos Cenent
I ndustry, Cotton seed, foodstuffs such/pul ses, fresh dates,
peri shabl e conmpdities subject to quota etc. Priorities 'E
is practically a residuary clause which again involves coa
fromcollieries is accordance wth the targets laid down
from tine to time from the different fields and in
accordance with the zonal schene applicable to each field
and the principle of transport rationalisation already in
force but not falling within Priority "C (iii).

In the backdrop of this |egal position, we may now turn

to the contentions raised on behalf of the petitioners.

1. Rai | way being a common carrier and by Sec. 28 of
the Act being statutorily prohibited from giving
undue preference by arbitrarily pi cking and
choosi ng sonme out of those seeking to wuse its
services and facilities its action of giving
priority to sone transporters of coal denying use
of its transport facilities to the petitioners who
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are sinlarly situated is discrimnatory in
character and hence violative of Art. 14.
674

2. | mpugned orders such as one dated April 1, 1972,
December 31, 1980 and April 11, 1981 in their
cunmul ative effect have inposed a total ban on the
transport of coal offered by the petitioners by
the Railway and thereby inposed unreasonable
restrictions on the fundanental freedom of the
petitioners to carry on their trade guaranteed by
Art. 19(1)(g) and hence they are unconstitutional

3. If upon its true construction, Sec. 27A enables
the Central Governnent to inpose a total ban on
transport of coal offered by the petitioners who
are traders in coal, it (Sec. 27A) is violative of
Art. 19(1)(g) and hence unconstitutional

4. In any view of the matter, Para (iii) of Priority
"C of the Preferential Traffic Schedul e i ssued by
the Government of India in exercise of the power
conferred by Sec. 27A in so far as it permts
special facility  or preference to individuals or
groups of persons selected by the Sponsoring
Aut hority or recomendi ng body for transport of
coal is ultra vires Sec. 27A of the Act.

5. Order No. TO(g) 1510/71 dated April 1, 1972
i ntroduci ng abbreviation ' GX and appending to al
railway stations denoting that each such station
is not open for outward booking of coal, coa
shale, lignite, patent fuel soft coke and hard
coke in wagon |oads is violative Sec. 28 because
thereby the railway adm nistration has subjected
the petitioners as well as the coal offered for
transport to an undue and unreasonable prejudice
or di sadvantage in the matter of coal transport.

6. At any rate, total stoppage of booking of coa
fromwaysi de stations and colliery sidings unless
the collieries in their own nane book the wagons
i nposes a total ban on transport of coal offered
by the petitioners and therefore, the order dated
April 1, 1972 introducing *GX abbreviation and
appending it to all railway stations is violative
of Art. 19(1)(g). W shall —deal wth these
contentions seriatim

675

Re Gound 1: Railway is a common carrier- and - being State
owned it is subject not only to the provisions of the Act
but also the fundamental rights guaranteed by Part 11 of
the Constitution. However much before the advent of. the
Constitution when different Railways wer e owned by
i ncorporated conpanies, Sec. 28 of the Act precluded the
different railway adnm nistrations from granting undue
preference to any particular person or any particular
traffic or to any particular railway admnistration, or
subj ect anyone to any undue or unreasonable prejudice  or
di sadvantage in the matter of transport of goods  or
passengers. Railway being a Stal e nonopoly, to checknate its
nonopol i stic power in the larger public interest it has to
be subjected to regulatory neasures. Sinultaneously it
became necessary to arm Central Government with power to
direct railway admnistrative to give preference in the
matter of transport of the goods of the Governnent, Centra
or State or specified goods to neet the demands of various
regions as well as needs of Governnment. Intention was to
classify governnent in a class by itself for the purpose of
Art. 14. To neet the challenge of Art. 19 (1) (g) the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 23

Central Governnment was arnmed w th power to accord priority
in transport of goods in larger public interest. Soon after
the advent of the Constitutions, to arm the Centra
CGovernment with requisite power to direct the railway
adm nistration to give special facilities for or preference
to the transport of any such goods or class of goods
consigned to the Central Government or to the Governnent of
any State or such other goods or class of goods as nmay be
specified in the order, Sec. 27A was introduced in the Act
whi ch enabled it by a general or special order to direct the
railway adm nistration to grant special facilities for or
preference to the transport of goods. Such a general or
special order can be issued by the Central Government if in
its opinion it is necessary . in the public interest to do so.
Now i ndi sput ably the goods consigned to the Centra
Governnment or to CGovernnent of any State nust obviously have
a priority over what we may Jloosely describe as private
transporters, because it is well-settled that the Central or
the State’ Governnment is in aclass by itself. This viewis
founded on the assunption that all activities of the State
are in publicinterest in the sense that they are either
undertaken on behalf of the public or that the [oss or gain
arising form themfalls upon the public (See Nav Rattanma
and Ohers v. The State of Rajasthan. (1) The goods
consigned to the Central or the State Government are, unless
shown to the contrary necessarily to be
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used to carry on ‘governmental activity undertaken for the
benefit of public or to sub serve some public interest and
which may as well include the ~efficient adm nistration of
the governnmental agencies. Sec. 27A also confers power to
direct any railway adm nistration to give special facilities
for or preference to the transport ~of goods or a class of
goods as may be specified in a general or special order that
may be issued in this behalf. ~The Central Governnent is
better equipped to know what class of goods are required to
be sent to any particular area (expeditiously to neet sone
shortage, or for national security or to neet and energency
or any natural or nan-made catastrophy so as- to ‘accord
special treatnment in the matter of transport. See. 28 can be
said to sone extent to be a corollary to Sec. 27 Ain as
much as the railway administration on its own is prohibited
fromgiving undue or unreasonable preference or advantage
to, or in favour of, any particular person or railway
admi ni stration, or any particular description of traffic, in
any respect whatsoever, or subject any particul ar person or
railway adm nistration or any particular description of
traffic to any undue or unreasonabl e prej udi ce or
di sadvantage in any respect whatsoever. To repeat railway
being a State nonopoly undertaking, it had to be statutorily
controlled from abusing its nonopolistic character by
prohibiting it from giving any undue or unreasonable
preference or advantage or acting in any manner whi ch woul d
evi dence undue or unreasonable prejudice or disadvantage in
any respect whatsoever. Equality guaranteed be Art. 14 is
translated into statutory provision in Sec. 28. A State
nmonopoly like the railway administration cannot be trusted
to act fairly and that is the object underlying Sec. 28. I|f
everyone was to get equal facility for transport of his
goods by railway w thout anyone claimng priority or anyone
havi ng power to grant preference or special facility, in an
enmergency this equal opportunity would create a havoc.
Therefore on the other hand, the Central Government to neet
the needs of the country arising in any eventuality can give
directions for giving special facilities for or preference
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to the transport of goods or any class of goods. |In the
absence of power such as conferred by Sec. 27A, floods,
draughts, national security requirenents, unscr upul ous
hoarders, artificial shortages nmaterials for nationa

projects in a country of the dinensions of |India cannot be
effectively and adequately tackled. This is the genesis of
the power conferred by Sec. 27A.

Armed with the power conferred by Sec. 27A the Centra

Cover nment has i ssued Preferenti al Traffic Schedul e.
Priorities "A
677

to'E therein set out in the matter of transport of goods
by railway clearly manifests a public policy framed to
subserve public interest. Coal the primary source of energy
has been relegated belowthe mlitary requirenment (Priority
"A') and foodgrains and fertilisers, Iron and Steel materia
for wagon building, seeds etc. (Priority 'B') and then cones
the primary source of energy in Priority "C Coal. Does this
priority mani fest _undue preference prohibited by Sec. 28 or
a general' order issued by the Central Governnent in public
interest ?

Let one confusion be cleared at the outset. Subm ssion
that there is virtually a total enbargo on the transport of
coal by railway at the-instance of the present petitioners
or others simlarly situated is substantially incorrect.
Thr oughout the hearing of these petitions, it was pepeated
ad nauseum that cunulative effect of all orders, including
the i npugned order dated April 1, 1972, is to inpose a tota
ban on the transport of coal offered by the petitioners. As
will be presently pointed out, this statement is unfounded
in facts and presents a distorted picture in the matter of
transport of coal by railways.

Priority "C (iii) which deals with coal provides for
transport of coal fromcollieries to various parts in |ndia.
It was subjected to varying constructions. |t has been
extracted earlier. In order to be eligible for obtaining
al l ot ment of wagon under Priority 'C, it is necessary for
the person indenting the wagon to satisfy the various
conditions specified therein. They are: (i) that the coal is
to be loaded from the collieries; (ii) that the coal to be
loaded is in conformty with the conmdity quotas | aid down
fromtime totime for certain types of —coal and/or in
accordance with the programes and novenents sponsored or
recormended by the Coal Controller and/or any Conmttee
appointed by him (iii) or it is sponsored or recomended by
the State Government and/or other reconmending authorities
and accepted by the Railway Admnistrations; (iv) or it is
sponsored or recomended by Director, Mvenent (Railways),
Calcutta: (v) and it nust be in accordance with the Zona
Schene applicable to each field and the principles of

transport rationalisation in force fromtime to'tine. In
order to conply with the preconditions for eligibility under
Priority "C, a list of sponsoring authority authorised to

sponsor coal novenments is drawn up and is set out - in
Annexure 'B° to the Preferential Traffic Schedule. These
general conditions are further subject to Notes Ato E Wy
such
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an exhaustive and detailed provision is mde is not
difficult to answer? Coal forms 32%of the total transport
of goods handled by the Railways. On an average, nore than
10, 000 wagons will have to be allotted daily for transport
of coal Coal being a primary source of energy used by heavy
industries, electricity generating plants, steel plants as
al so cooking fuel used in the renmptest parts of the country,
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it is necessary to handle its transport wth scientific
preci sion. Therefore, there is a prior planning about a year
in advance drawn up by the Director, Mvenent (Railways)
setting out Zonal Scheme of distribution applicable to each
coal -field and the principles of transport rationalisation
in force fromtime to tine. The purpose underlying setting
up of sponsoring and recommending authorities is to
ascertain the needs of various regions of the country who in
their respective regions would be in close and intimate
contact with the consuners of <coal both industrial and
i ndi vidual. Even though power has been conferred on themto
sponsor or recomend indenting of wagons of <coal from
collieries this network  of sponsoring and recommending
authorities are subject to the Zonal Schene applicable to
each coal field and t he principl es of transport
rationalisation in force fromtine to tine. The nerve centre
is the Director, Mvenment (Railways) of all the activities
connected with transport of <coal. In addition to this the
Government has set-up a Standing Linkage Commttee in the
Departnent of coal in the Mnistry of Energy. This Committee

assesses the link and requirenment of particular source of
coal. The Committee keeps in view the requirenents of such
maj or i ndustries and- establishnents wusing coal Ilike the

Rai | ways, thermal power stations, fertiliser plants, cenent
plants steal plants, textile factories, chem cal industries
and the like. This wvery narration would show that if there
is disturbance in regular supply of  coal to this priority
sector resulting in'their closure, there would be a ripple
effecting various ancillary industries creating a mgjor
dislocation in in the national econony ~and escalating
haunted spectre of layoff and unenploynent. That is why
pl anning i s undertaken every year in advance and but for any
emergency it is considered inadvisable to disturb the
advance Pl anning because any such disturbance results in
serious dislocation of this primary source of energy being
distributed all over the country keeping in view nationa
priorities.

Wth this background, it is not difficult to appreciate
the various orders issued by the Railway Adm nistration and
the Central CGovernnent regul ati ng the novenent of coal
679

Railway is a nonopolistic undertaking in the matter of
transport of coal by Railways. Barring sone tiny dots which
may becone visible only by a nmagnifying glass, the entire
railway network is nationalised and the railway is a
department of the Union of India. It is therefore,
i ndi sputably a State nonopoly. A nonopoly unless kept within
bounds may prove to be a nenace. Therefore, regulatory
neasures are necessary to prevent the abuse of npnopolistic
power. The reasons which led to the enactnent of the
Monopol i es and Restrictive Trade Practices Act may have to
be kept in view even while keeping a watch over the
activities of a State nonopol y. But there is a
constitutional check on the State nmonopoly, nanely, it being
State within the neaning of Art. 12 of the Constitution, al
its actions wll have to conformto the fundanental rights
enshrined in Part 11l of the Constitution. Part |1l provides
a positive and healthy check on the railway admnistration
Sec, 28 of the Act seeks to achieve the sanme result which on
the advent of the Constitution, Art. 14 woul d achi eve. Sec.
28 undoubtedly prohibits railway adm nistration from giving
any undue preference by arbitrarily picking and choosing
some out of those seeking to wuse its services and
facilities. But Sec. 28 is subject to Sec. 27A. If the
railway adm nistration accords priority in transport of
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goods by giving special facilities for or preference to the
transport of goods, in conmpliance wth any general or
special order nmde by the Central CGovernnent in the public
interest in this behalf, conmpliance with such special or
general order could never be attacked as being violative of
Sec. 28. Sec. 28 forbids discrimnation by giving undue or
unreasonabl e preference or advantage in respect of any
particular traffic to any particular person or any other
railway adm nistration but this general prohibition against
discrimnation is subject to the overriding power conferred
on Central CGovernnent under Sec. 27A. If while giving effect
to the orders of the Central Government issued under Sec.
27A, priority is accorded in the matter of transport of
goods consigned to Central  or State government or class of
goods specified in the general or special order issued in
this behalf, the action of the railway administration in
conplying with such special or general order could not be
said as ‘tentampunting to giving undue or unreasonable
preference or ~advantage to or in._favour of any particular
person or. railway adnmnistration. Wat Sec. 28 forbids is
discrimnationin the matter of transport of goods against a
class but this is subject to
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the perm ssible classification that woul d be introduced by a
special or general 'order issued by the Central Governnent in
exercise of the power conferred by Sec. 27A. It nmay be
recalled that the Preferential Traffic Schedule according
Priority "C to transport of coal by those nmentioned therein
has been issued in  exercise of the power conferred by Sec.
27A. Therefore, the subm ssion that petitioners in the
matter of transport of coal are simlarly situated with the
Central or State Government or transporters given priority
by general or special order issued under Sec. 27A cannot be
entertained. This is all the nore so because the petitioners
are coal nerchants who ’'want to transport their coal by
railway for carrying on business in coal and they may sel
the coal to any intending purchaser while those ‘accorded
preferential t r eat nent under Priority 'C of the
Preferential Traffic Schedule are ‘transporters of coal who
have been recognised one year in -advance under Zonha
Distribution Schemre as person who would by transporting the
coal to satisfy fixed goals which subserve needs of the
public at large. For this additional reason the contention
of the petitioners that they are simlarly situated with
those set out in Priority "C (iii) cannot be entertained.
Classification of those covered by Priority 'C _and the
present petitioners is founded on intelligible differentia
whi ch di stingui shes persons or things that are grouped
together from others left out of the group and the
differentia has a rational relation to the object sought to
be achieved by the inmpugned orders. Those falling wthin
Priority "C (iii) would forma class by thenselves and the
petitioners clearly stand out of the group and for reasons
herein stated petitioners could not be said to be simlarly
situated with those grouped together in Priority "C (iii).
Re G. 2: It was next contended that the inmpugned orders
dated April 1, 1972, Decenber 31, 1980 and April 11, 1981 in
their cunulative effect have inposed a total ban on the
transport of coal offered by the petitioners by the Railways
and thereby inmposed an unreasonable restriction on their
fundanental freedom to carry on their trade guaranteed by
Art. 19(1)(g) of the Constitution. It is factually incorrect
to say that the inpugned orders have in their cunulative
effect inposed a total ban on the transport of coal offered
by the petitioners by Railway. Priority "E in Preferentia
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Traffic Schedul e provides for transport of <coal from
collieries in accordance with the targets laid down from
time to time from the different fields and in accordance
with the Zonal Scherme applicable to each field and the
principle of transport rationalisation already in force.
Priority ' C
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(iii) caters to transport of certain types of coal as
recormended and sponsored by recommending and sponsoring
authorities. Priority 'E (ii) <caters to a situation where
coal is required to be transported from collieries in
accordance with the targets laid down in advance. Therefore,
if the petitioners are ‘unable to obtain any sponsorship or
recomendati on for transport of coal by Railway, they may as
wel | come under Priority "E (ii). Assuming they even do not
cone within the sweep of Priority 'E (ii), it is crysta
clear that any available wagon after all priorities are
satisfied can be made available to the petitioners. If even
then wagons are not allotted to petitioners, they can
conplain ‘of~ violation of Sec. 28. But it was urged that the
Priority "A° _to 'E have been so exhaustively drawn up that
concei vably not a single wagon woul d be avail able after al
the priorities are met wth. That nay be so but that is
unavoi dabl e when the law of demand and supply operates.
There is always an yaw ng gap between the denand for the
wagon and the available supply of the sane. That situation
itself would justify making of orders-under Sec. 27A. If the
railways were in a position to neet with every demand of the
wagon for transport of goods, it was absol utely unnecessary
to provide for priority. The very fact that there is a
di scernible gap between the demand for the wagons and the
supply of the sane that led to the necessity of introducing
Sec. 27A and meking a general order drawing up Preferentia
Traffic Schedule in exercise of the power conferred by Sec.
27A. Further it was said that —coal can be transported in
smalls from certain wayside stations not suffixed wth
abbreviation "GX'. But the petitioners want to transport
their coal in wagon |oads. The Railways nay not be able to
provi de wagon fromthe wayside stations because each enpty
wagon at wayside station is accounted for in the daily
supply of wagons approximately 10,000 for transport of coa
fromcolliery siding to various destinations in the country.
It may be as the petitioners contend that a | oaded wagon may
reach a wayside station and is unloaded but the counter-
affidavit shows that each such enpty wagon is accounted for,
a year in advance towards supply of nore than 10, 000 wagons
daily to the colliery sidings for transport of ~ coal. And
this pre-planning cannot be disturbed by excluding such
wagons fromthe cal cul ati ons about avail abl e wagons and hand
it over to the petitioners. There is a further difficulty in
maki ng avail able wagons to the petitioners. Every snal
waysi de station is not equipped with necessary equi pnent for
| oadi ng of coal. Therefore, if the |law of demand and supply,
and non-availability of facility for |oading coal in small
at wayside stations result in not nmaking avail able wagons to
the petitioners
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because of pre-planning and priority it cannot be said that
there has been a total ban on the transport of coal offered
by the petitioners by the railways, which would violate the
fundanental freedom to carry on their trade guaranteed to
the petitioners wunder Art. 19(1)(g). If the inpugned orders
constitute a restriction on the freedom of carrying on
trade, though we do not consider it to be so, the sane is
reasonable and inposed in larger public interest. The
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contention rmust accordingly be rejected.

Re G. 3: It was next contended that if wupon its true
construction Sec. 27A enables the Central Government to
i nppose a total ban on transport of coal offered by the
petitioners who are traders in coal, Sec. 27A would be
viol ative of Art. 19(1)(09) and should be decl ar ed
unconstitutional. Art. 19(1)(g) guarantees to the citizen
the fundanmental freedomto carry on any occupation, trade or
busi ness. This fundanental freedomis subject to reasonable
restrictions that can be inposed by lawrelating to the
carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or
service; whether to the exclusion conplete or partial, of
citizens or otherw se.

The first question that nmay be posed in this context
is: what is the trade being carried on by the petitioners?
Are they coal transporters ? |Is the transport of coal their
business 2 O are they coal nerchants who are dealers in
coal and 'for the purpose of carrying on of business at a
certain place they are required to transport coal fromthe
colliery sidings to their place of  business ? Qbviously
their business is not transport of coal. Transport is nerely
incidental to their business, nanely, trade in coal
Assumi ng that the Railways have wholly banned transport of
coal offered by the petitioners by wagons could it be said
that the action of the Railways would violate Art. 19(1)(9)
inrelation to them \Wenever the Court is called upon to
exam ne the conplaint that restrictions inposed on the
freedomto carry on trade are unreasonable, it is necessary

to find out what is the trade or business of the
conpl ai nant-petitioner and to what extent the restriction
if any, 1is inposed upon the freedomto carry on trade or

busi ness and then to determ ne whether the restrictionis
reasonable or otherwise. It is the direct inpact 'of the
restriction on the freedomto carry on trade that has to be
kept in view and not the ancillary or incidental effect of
the governmental action on the freedom to carry on trade.
The petitioners are not transporters of coal. They are coa
nerchants scattered over various parts in
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India and now they conplain that they are -unable to
transport coal because the Railways have so arranged its
priorities in the matter of transport of coal that the
petitioners would never be able to obtain a single wagon for
transport of their coal. Prima facie it appears that the
petitioners’ business or trade as coal nerchant is in no way
interfered with by the railways by not being ableto provide
transport facility. Let it not be forgotten that the railway
is not the only nmeans of transport. There are other neans of
transport by which the coal can be transported by the
petitioners to their respective place where they carry on
their business as the coal nerchants. Even assuning that the
direct inmpact of the policy laid down by the railway
adm ni stration pursuant to the orders of the Central
Governnment under Sec. 27A results in denial of allotnment of
wagon to the petitioners, the restriction will none-the-Iess
be reasonabl e because petitioners are not wholly denied the
al | ot rent of wagons.

A developing country with mxed econony and econom c
pl anni ng have certain targets to achieve. These targets are
pl anned in advance and the economc activity is geared to
the achi evenent of these targets, If the required resources
necessary for achieving targets were readily available, no
difficulty would arise. But a developing country has to so
distribute its scarce resources to achieve and acconplish
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desired targets. This situation is bound to lead to a gap
bet ween the demand and supply of various facilities.
Transport is one such. Once there is a gap between the
demand for transport service offered by the Railway and the
supply of the service, the resources being not sufficient to
meet with all existing demands, the scarce resources wll
have to be equitably distributed keeping in view the planned
targets.

This equitable distribution would necessitate inposing
of reasonable restriction and according of priorities. Coa
as pointed out earlier being the primary source of energy,
the demand for it to keep wheels of industry rotating is
very high and it has to be accorded a fairly high priority
and that is done by the Preferential Traffic Schedule. Only
two other itens have a priority over coal and they are in
respect of Personnel, Vehicles and Stores, Mlitary Specia
trains and immediate Operational denands that is nationa
security. This does not require any explanation because
nati onal security has the highest priority, and it is
accorded Priority "A'. Priority 'B provides for foodgrains,
edi ble oils, goods in connection with relief and
rehabilitation of displaced persons, seeds etc. Hunger has
been
684
accorded Priority /"B . And coal falls in Priority 'C being
the primary source of energy, Planned regulated novenent of
coal to neet priority needs if it results in denial of that
facility to non-priority sector could not be rejected as
placing an unreasonable restriction on the fundanenta
freedomto carry on trade or~ business. And that 1is the
obj ect underlying Sec. 27A. 1t is therefore, idle to contend
that the section being violative of Art: 19(1)(g) is
unconstitutional

Re G. 4: It was next contended that in so far as
Priority C(iii) in the mtter of transport of <coal  from
colliery sidings permts special facility or preference to
i ndividuals or groups of persons selected by sponsoring
authority or recomrendi ng body for transport of coal, it is
ultra vires Sec. 27A of the Act. One has nerely to I'ook at
the list of sponsoring and reconmending authority to reject

this subm ssion. Annexure "B to Preferential Traffic
Schedul e sets out the list of sponsoring authorities. It is
along list but a bare perusal of it is sufficient to show

at a glance that Central and State Governments as wel |l as
hi ghly placed Central and State Governnent O ficers~ have
been appointed as sponsoring authority in  respect of coa
required by different area and industries. Again in various
States various sponsoring authorities have been set up by
State Governnent. Power is conferred on these B sponsoring
authorities to sponsor persons who would be accorded
priority in transport of coal. These responsible persons and
bodies set up in each State as sponsoring authority are
expected to act in a responsible manner keeping in viewthe
demands of the area and the industry, for coal in each
State. It is therefore idle to contend that setting up of
sponsoring or recomrending authority in Priority C(iii) of
the Preferential Traffic Schedule is ultra vires Sec. 27A of
the Act.

Re G. b5: It was next contended that the Order No. To
(g) 1510/71 dated April 1,1972 introducing of abbreviation
"GX and appending it to all railway stations has resulted
in every such station being not open for outward booki ng of
coal, coal shale, lignite etc. in wagon | oads and therefore
it violates Sec. 28 of the Act because thereby petitioners
are wholly prohibited from transporting their coal by
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railway and naking every enpty wagon available to those
covered by Priority C(iii). It was said that the order dated
April 1,1972 has the pernicious tendency of giving undue
preference to Priority "C (iii) transporters and subjects
petitioners to undue or unr easonabl e prej udi ce or
di sadvant age, both situations being prohibited by Sec. 28.
As pointed out earlier, transport of coal is
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according to a plan drawn up a year in advance. Further this
plan is subject to the decision of the Standing Linkage
Conmittee. Every neticul ous detail is worked out in advance.
A daily |oading of maxi num nunber of wagons is pre-planned.
Loadi ng of the wagons wth coal at a targeted nunber daily
requires rotational novenment al so according to plan. A wagon
once |l oaded wth coal it noves out to its destination has a
certain average return time stipulated and worked out in
advance. There nmay be dislocations. In order to neet this
eventuality in the counter-affidavit it is stated that no
wagon | oad of coal  can be booked from waysi de stations. It
can only ' be booked fromcolliery sidings and that ought to
be so. To achive this desired end, an abbreviation 'GX was
devi sed and appended to all stations. Were a station has an
abbreviation ‘'GX appended'to it, it would nean that the
station is not open for outward booking of coal, coal shale,
lignite, patent fuel, soft coke and hard coke in wagon
loads. W fall to /see how this regulatory arrangenent
violates Sec. 28. In fact, this incidental arrangenent hel ps
in snoothly working the Zonal Distribution Schenme and the
pl anned noverment of coal. And it is not disputed that the
coal in smalls, if offered and if the space i's avail able can
be nmoved from wayside stations. Therefore, we find no nerit
in the subm ssion.

Re G. 6; It was lastly urged that by ‘affixing
abbreviation "GX to all waysides stations, a total ban is
i nposed on the transport of coal offered by the petitioners
and therefore, the order dated April 1,1972 is violative of
Art. 19(1) (g). It is the (same subm ssion /slightly
differently clothed. As stated ‘earlier novenment of coal is
pl anned and regulated and no tinkering is permssible.
Petitioners are equally Subject —to this planning and

regul ated novenent. It cannot be tinkered with.. To give
effect to this planned novenent abbreviation "GX is devised
and appended to all the railway stations informng the

transporters that the station is not open for transport of
coal in wagon loads. Coal in snalls can ~be offered for
transport that is what the petitioners do not desire. Al

regul atory measures discussed in detail hereinbefore clearly
indicate that transport of coal is scientifically planned
and devised in advance. Al the inpugned orders are nmade or

ef fective inplenentati on of the planned novenment of coal. If
consistent with this planning, the railways have  stopped
booki ng of <coal in wagon load from wayside station, it

cannot be said that this action has inmposed such an
unreasonabl e restriction on the fundanental freedom of the
petitioners to carry on their trade as to be violative of
Art. 19(1) (9).
686

We cannot part with this judgnent without recording our
uni nhi bited appreciation of thorough study of the knotty
i ssues, research and analysis of historical background, and
scientific and painstaking presentation of the facts and
issues of lawinvolved in these petitions by Shri Gupta
| earned counsel, who appeared for the wvarious railway
administrations. The intense labour put in by him in
collecting the nost useful material and elucidating the same
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before the Court in a very abl e manner hel ped us
consi derably in disposing of these petitions.

These are the reasons which persuaded us to nmeke the
order set out at the commencenent of the judgnent.
H. S. K. Petitions disn ssed.
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