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PETI TI ONER
THE STATE OF MADHYA PRADESH & ORS

Vs.

RESPONDENT:
M S. BI NDAL AGRO CHEM CAL LTD. & ANR

DATE OF JUDGVENT: 19/ 07/ 1996

BENCH
KULDI P SI NGH (J)
BENCH

KULDI P SI NGH (J)
AHVAD SAGH R S. (J)

Cl TATI ON
JT 1996 (7) 1 1996 SCALE (5)449

ACT:

HEADNOTE:

JUDGVENT:
THE 19TH DAY OF-JULY, 1996
Present:
Hon’ bl e M. Justice Kuldip Singh
Hon’ bl e M. Justice S. Saghir Ahmad
A K Chitale, Sr.Adv. Sakesh Kumar and S. K. Agni hotri, Advs.
with himfor the appellants
Kapi| Sibal, Sr.Adv., Rajiv Dutta and Vipin Nair, Advs. with
himfor the Respondents
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
The State of Madhya Pradesh & Os.
V.
M's Bindal Agro Chemical Ltd. & Anr
JUDGMENT
Kul di p Si ngh, J

Speci al | eave granted.

The question for consideration before the High Court
was whether Ms Bindal Agro Chemical Ltd., respondent in the
appeal s herein, was eligible and entitled to various
i ncentives announced by the State Government to the
entrepreneurs setting up new industries in the Raisen
district of the State of Madhya Pradesh. The High Court
decided the question in the affirmative and against the
appel lant. This appeal by the State of Madhya Pradesh is
agai nst the judgnment of the division bench of the Hi gh Court
dated Cctober 9, 1990. W may briefly notice the facts. One
Nand Vanaspati Indore was granted an industrial |icense
dated January 18, 1971 under the industrial (Devel opment and
Regul ation) Act 1956 (the Act) for setting up a vanaspati
factory with a capacity of 50 tonnes per day. Nand Vanaspati

installed the factory at village Balgarh, Tehsil Dewas.
Subsequently, the Central Government by the order dated July
17, 1980 pernitted the transfer of the said license in

favour of 5-S Ltd. Calcutta. Bindal Agro Chenical Ltd. (the
respondent) purchased the factory from5-S Ltd. in the year
1986 under the same license granted by the Centra
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Government. The respondent further sought permission from
the Central Governnent for the change of location of the
factory from Dewas to Mandideep against the origina
i ndustrial license dated January 18, 1981. The respondent
never applied and obtained a new license for its Mndi deep
Unit.

In order to help industrialisation of backward areas
the State Governnment by the notification dated Cctober 16,
1986 announced various incentives to the entrepreneurs. The
i ncentives included the exenption from paynent of sal es tax,
entry tax and grant of power subsidy and investnent subsidy
etc. The incentives were, however, subject to certain
conditions. Para XIIl E of the Notification is as under

"The exenption under this

notification shall not be avail abl e

to the follow ng industrial units.

"A'new industrial unit set up, by

transferring, shifting or

di smentling or closing an existing

unit-within the State of  Madhya

Pradesh. "

After setting up the ~unit at Mndi deep the respondent
applied for an eligibility certificate, under the exenption
notification, before the State Governnent. The respondent
was informed by the State Governnent by the Iletter dated
August 1, 1987 that the industry was not eligible for the
central investnent subsi dy. Qperative part of t he
conmuni cation is as under

"You have shifted your —unit from

Dewas to Mandi deep. Therefore, as

per decision comrmunicated by the

Conmi ssi oner of Industries, you are

not eligible for Central |nvestnent

subsidy. The case 1is retur ned

herewith."

The stand taken before the High Court was that the
plant or machinery of Dewas wunit was not shifted to
Mandi deep. After acquiring |land at Mandi deep the totality of
the plant and machi nery were newl y purchased. 1t was clai med
that the wunit set up at Mandi deep was a new i ndustrial unit
and as such was

The State of Madhya Pradesh resisted the clai mof the
respondent before the Hgh Court. It was contended that no
Iicense was obtained for setting up a new industrial unit at
Mandi deep. The old unit from Dewas was shifted to Mandi deep
after obtaining pernmission from the Central  Government.
Under the Act a Vanaspati manufacturing unit could not be
set up wi t hout obt ai ni ng license from the Centra
Covernment. The wunit at Mandi deep was operating under the
sanme license which was granted for the Dewas unit. Once the
Central CGovernnment granted permission to shift the unit
under the same license the wunit at Dewas could not
manuf acture vanaspati and it could be manufactured only at
Mandi deep. Since the Mandi deep unit was set up by
transferring/shifting the existing unit at Dewas, it was
contended, the respondent was not eligible for grant of
subsidy in terms of para XIlIl E of the notification (quoted
above).

The High Court allowed the wit petitions on the
foll owi ng reasons :

"After carefully considering the

submi ssi ons made on behal f of both

the parties, we find substantia

foree in the contentions made on
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behal f of t he petitioners.
Admittedly the reasons assigned by
t he r espondent No. 3 in hi s

conmuni cations to the petitioners,

as contained in Annexures RS, T

and U, is only the alleged shifting

of the Unit of the Petitioners from

Dewas to Mandi deep. Even t he

counsel for the respondents have

not disputed the fact that the Unit

at Dewas 1is existing and has not

been shifted to Mandi deep. Although

the Counsel for the respondents

nade a hal f herted attenpt to

di spute t he claim of t he

petitioners that the Unit set up at

Mandi deep is a conpletely new Unit,

it must be saidin all fairness to

the /'counsel for the respondents

that ultimately he conceded that

the Unit —set up by the petitioners

at Mandi deep was on a plot of |and

newy allotted to the petitioners

by the State Governnent and the

pl ant and nmachi neries put up by the

petitioners were not by way of

shifting the sane from Dewas to

Mandi deep. The | earned counsel for

the State, however, contended that

on account of the |icence for the

Unit being an old one, issued

wayback in 1971 by the Central

CGovernment, the Unit set up at

Mandi deep shoul d be deered to be an

old Unit. W are constrained to

hold that the notification issued

by the state Governnment does not

permt such interpretation..."

We are of the view that the High Court fell “into patent
error. In the facts of this case the Hi gh Court ~was not
justified in reaching the conclusion that a new unit was set
up at Mandi deep. The respondent in the —application -gave
foll owi ng reasons for changing the | ocation

"The present plant being obsolete

is to be discarded at its present

| ocation and new plant under the

licence is to be set up at

Mandi deep Dist. Rai sen (MP.)

having a status of industrially

backward area."

The Governnent of Madhya Pradesh by the letter dated
March 3, 1987 communi cated to the respondent as under

"Wth reference to your proposa

for change of |ocation of Vanaspati

Unit from Dewas to Mandideep in

Rai sen district it my be pointed

out that this transferred unit wll

not be allowed to avail concessions

due to a new unit because this

woul d be transfer of capacity and

not creation of capacity."

The respondent by its letter dated Mrch 6, 1987
replied as under :

"We acknow edge receipt of your

letter No. F-17/172/86/XI/B dated
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3rd March, 1987.

In view of what has been stated in

your letter we agree that we shal

not claim concession, in case the

same is not allowed, because this

woul d be transfer of capacity and

not creation of capacity. In view

of this, we would request you to

grant us permission for change of

| ocati on of our vanaspati unit from

Dewas to Mandi deep.

On the basis of the above comm tnent of the respondent
the Governnment of Madhya Pradesh recommended t he application
of the respondent to the Governnent of India for change of
| ocation of the vanaspati unit from Dewas to Mandi deep. The
Government of India, thereafter, by the communication dated
April 22, 1987 pernmitted the respondent to change the
| ocation from Dewas to Mandideep. The |icense granted for
Dewas was anmended to be operative at Mandi deep

It i's “obvious from the correspondence between the
respondent _and- the two governnents that the respondent was
fully aware that it would not be entitled to the subsidy in
respect of the unit ~at Mandi deep. The respondent coul d not
have set up the unit at Mandi deep without obtaining |icense
fromthe Central Government wunder the 'Act. No new |icense
was granted to the respondent for the unit at Mandi deep. The
license was only one pertaining  to Dewas unit. The
respondent coul d either manufacture vanaspati ‘at Dewas or at
Mandi deep. They sought the permission to shift the wunit
alongwith the Ilicense to Mandideep which was granted. The
obvious result is that the process of manufacture of
vanaspati at Dewas stopped with the transfer of the Iicence
to the wunit at Mandideep. W have no hesitation in holding
that the new unit set up at Mandi deep was by
transferring/shifting the wunit at Dewas. The unit at Dewas
was closed so far as the nmanufacture of vanaspati was
concer ned.

W allow the appeals wth cost and set-aside the
i mpugned judgnment of the High Court. The wit petitions
filed by the respondent before the Hi gh Court shall stand
di sm ssed. W quantify the costs as Rupees 20, 000.

In case any subsidy has been avail ed by the respondent
as a result of the Hgh Court judgnent the sane may be
recovered from the respondent by way of installnments. The
State Governnent mmy consider and effect ~the recovery by
install nents.




