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HEADNOTE:

The appellant entered into contract with Governnment for the
supply of goods, and in the assessment year 1942-43 Rs.
10, 80,653 and in the assessnent year 1943-44, Rs.” 7,45, 336
were assessed as its income by the Incone-tax Oficer. The
supplies to Government were nade for. Jai pur by the
appel | ant, and paynment was by cheques which were received at
Jai pur. The contention of the appellant- was that this
income was received at Jaipur outside the then taxable
territories. This contention was not accepted by the
I ncome-tax Appellate Tribunal, Delhi. The appellant _then
applied for a reference to the H gh Court under s. 66(1) of
the Indian Incone-tax Act, and by its order dated Decenber
10, 1952, the Tribunal referred the follow ng question for
the decision of the H gh Court.

" Whether on the facts and circunstances of the case
the profits and gains in respect of the sales nade to the
Gover nment
211
of India were received by the assessee in the taxable terri-
tories ?"

The Hi gh Court remanded the case to the Tribunal for a
suppl enental statenment of case calling for a finding on the
guestion " whether the cheques were sent to the assessee
firmby post or by hand and what directions, if any, had the
assessee firmgiven to the departnment in the matter ". The
appel | ant questioned the order of the H gh Court relying on
the decision in New Jehangir Vakil MII’s case, [1960] 1
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S.C.R 249.

Hel d, that the enquiry in such cases nust be to see whether
t he guestion decided by the Tribunal admits of t he
consideration of the new point as an integral or an
i ncidental part thereof. The supplemental statenent which
the Tribunal is directed to submit nust arise fromthe facts
admtted and/or found by the Tribunal and should not open
the door to fresh evidence.

Hel d, further, that the question as franed in this case was
wi de enough to include an enquiry into whether there was any
request, express or inplied, that the anount of the bills be
paid by cheques so as to bring the matter within the dicta
of this Court in the Ogale dass Wrks case, [1955] 1 S.C R

185 or Jagdish MIls case, [1960] 1 S.C. R 236.

In the absence of anything expressly said in the Oder of
the Hi gh Court to the contrary, it cannot be held that the
direction given would lead inevitably to the admtting of
fresh evidence as that has been prohibited by the New
Jehangir Vakil M Ils case.

The New ' Jehangir Vakil MIls Ltd. v. The Conmi ssioner of
I nconme-tax, [1960] 1 S.C. R~ 249, distingui shed.

Jagdish MIls Ltd. v. Comm ssioner of Income-tax, [1960] 1
S.CR 236, Keshav MIls Co. Ltd., v. Conmssioner of
I ncome-tax, [1950] 18 1.T.R 407, Sir Sobha Singh v.

Conmi ssi oner of Incone-tax, [1950] 18 I.T.R 998, Kirl oskar
Br os. Ltd.v. Comm ssioner of Incone-tax, [1952] 21 |I|.T.R

82, Conmi ssioner ' of Income-tax v. Ogale G ass W rks Ltd.

[1955] 1 S.C.R 185, Conmi ssioner of Incone-tax v. Kirloskar
Br os. Ltd., [1954] 25 |.T.R 547 and WMs. Kusumben D

Mahadevi a, Bonbay v. Commi ssioner of |ncone-tax, Bonbay,

[1960] 3 S.C.R 417, referredto.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil “Appeal No. 30 of 1958.
Appeal by special |eave fromthe (judgnent and order dated
March 24, 1955, of the Punjab High Court in Cvil ‘Reference
No. 3 of 1953.

Gopal Singh, for the appellants.

K. N Rajagopala Sastri and D. Gupta, for the respondent.
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1960. August 17. The Judgnent of the Court was delivered
by

HI DAYATULLAH J. - This appeal, by special |eave of this Court,
i s agai nst the judgnment 'and order dated March 24, 1955, of
the Punjab H gh Court by which the H gh Court, ~purporting
to act under s. 66(4) of the Indian Inconme-tax Act, called
for a supplenental statenent of the case fromthe Incone-tax
Appel l ate Tribunal. The special |eave granted by this Court
is limted to the question whether the H gh Court had
jurisdiction in this case to call for the supplenental
st at ement .

The assessee, Messrs. S. Zoraster & Co., Jaipur, consists
of three partners. Two of them are coparceners of a joint
Hi ndu fam |y, and the third is a stranger. They had forned
this partnership in June, 1940, for the manufacture and sal e
of Dblankets, felts and other woollen articles. A deed of
partnership was also executed on March 16, 1944. The
assessee entered into contracts with Governnent for the sup-
ply of goods, and in the assessment year 1942-43, Rs.
10,80,658-0-0 and in the assessment year 1943-44, Rs.
17,45, 336-0-0 were assessed as its incone by the |Incone-tax
Oficer, Contractor's Circle, New Delhi. The supplies to
CGovernment were made for. Jaipur by the assessee, and
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paynment was by cheques which were received at Jaipur and
were endorsed in favour of the joint Hindu famly, which
acted as the assessee’s bankers. The contention of the
assessee was that this income was received at Jai pur outside
the then taxable territories. This contention was not
accepted by the Incone-tax Appellate Tribunal, Delhi.

The assessee then applied for a reference to the Hi gh Court
under s. 66(1) of the Indian Incone-tax Act, and by its
order dated Decenber 10, 1952, the Incone-tax Appellate
Tribunal referred the followi ng question for the decision of
the Hi gh Court:

" \Whether on the facts and circunstances of the case the
profits and gains in respect of the sales nmade to the
CGovernment of India were received by the assessee in the
taxable territories ? "

213

The Tribunal had stated in the statement of the case as
fol | ows:

"The paynent was nade by the Governnent of India by cheques
drawn on the Reserve Bank of India, Bonbay Branch. These
cheques were received in Jaipur."

It my be pointed out that in the contract of sale between
the assessee and the Governnent of India, the follow ng
cl ause was included to deternm ne the system of paynent:

"o 21. System of paynent:-Unl ess otherw se agreed
between the Purchaser and the Contractor paynent for the
delivery of the stores will be made by the -Chief Auditor,
Indian Stores Department, New Delhi, by 'cheque on a
CGovernment treasury in India or on-a branch of the Inperia
Bank of |India or the Reserve Bank of India transacting
Gover nment busi ness. "

In dealing with the Reference, the H gh Court passed an
order under s. 66(4) of the Incone-tax Act observing,
PR it woul d be necessary for the Appellate Tribuna
to find, inter alia, whether the cheques were sent to the
assessee firm by post or by hand and what directions, if
any, had the assessee firmgiven'to the Departnment in the
matter "

The High Court thereafter remanded the case to the Tribuna
for a supplenental statenent of the case on the lines
indicated. This order is questioned on the authority of the
decision of this Court in The New Jehangir Vakil MIls -Ltd.
v. The Commi ssioner of Income-tax(1l) which, it is clained,
conpletely covers this case. |In that case also, the Hi gh
Court of Bonbay had called for a supplenental statenment of
the case, and it was ruled by this Court that the H-gh Court
had exceeded its jurisdiction.

Before dealing wth this question, it is necessary to go
back a little, and refer briefly to some cases decided
earlier than The New Jehangir Vakil MIls case (1) and
Jagdish MIls Ltd. v. Conm ssioner of Income-tax (2), on
whi ch reliance has been placed in this case. |ID

(1) [1960] 1 S.C. R 249.

(2) [1960] 1 S.C R 236.

214

Keshav MIls Co., Ltd. v. Comm ssioner of Inconme-tax (1),
the H gh Court of Bonbay called for a supplenmental statenent
of the case, but it expressed the viewthat if a cheque was
received by a creditor on a British Indian Bank and he gave
the cheque to his bank for collection, the bank nust be
treated as his agent and that, on the realisation of the
amount of the cheque in the taxable territory, the creditor
nmust be regarded as having received it in the taxable
territory, even if he was outside it. |In Sir Sobha Singh v.
Conmi ssi oner of Income-tax (2), it was held by the Punjab
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Hi gh Court that where cheques were given to a bank for
pur poses of collection, the receipt of the noney was at the
pl ace where the bank on which the cheques were drawn was
si tuat ed.

These views found further anplification, and were applied in
two other cases by the Bonbay If high Court. They are
Kirl oskar Bros. Ltd. v. Conm ssioner of Inconme-tax (3 ) and
Qgale dass Works Ltd. v. Comm ssioner of |Incone-tax (4).
In both these cases, it was held that unless the payee
expressly constituted the post office as his agent, the nere
posting of the cheque did not constitute the post office the
agent of the payee, and that the anmpbunt of the cheque was
al so received at the place where the cheque was received.
In Kirloskar Bros. Ltd. v. Commi ssioner of |ncone-tax(3),
it was held that the nere posting of the cheque in Del hi was
not tantanmount to the receipt of the cheque in Delhi,
because the payee had not requested the Governnent to send
the cheque by post. In Ogale d ass Wrks case (4), the
Bonbay Hi gh Court asked for a supplenentary statenent of the
case fromthe Tribunal as to whether there was any express
request by the assessee that the cheque should be sent by
post, and held that as there was no such express request,
the recei pt of the noney was not where the cheque was posted
but at the place where the noney was received.

(1) [21950] 18 I.T./R A407.

(2) [21950] 18 I.T.R/  998.

(3) [1952] 21 1.T.R 82.

(4) 1. Tax Reference No. 10 of 1949 of the Bombay H C
deci ded on Septenber 17, 1951
215

The last two decisions of the Bonbay H gh Court were
reversed by this Court, and it was held that-an intimtion
to the payer " to renmt " the —amount® by cheque was
sufficient nomnation of the post office as the agent of the
payee: vide Conmi ssioner of lnconme-tax v. Ogale dass Wrks
Ltd. (1) and Comm ssioner of Income-tax v. Kirloskar Bros.
Ltd. (2). Later, the principle was extended still / further
by this Court in Jagdish MIIs case(3). It was held that
where the bills had an endorsenent Governnment shoul d pay the
amount due by cheque and the cheques were received in ful
sati sfaction unconditionally, this constituted a —sufficient
inmplied request for the purpose of the application of the
rule in QOgale G ass Wrks case of this Court.

Jagdish MI1ls case (3) and the New Jehangir Vakil MIls case

(4) were decided by this Court on the sane day. In the
latter case, the Departnent had to deal with a non-resident
Conpany which, at all material tines, was situate at

Bhavnagar, one of the Indian States. Cheques in paynent for
supplies to Government were sent from British India to
Bhavnagar. The Departnent contended in the case that though
the cheques were received at Bhavnagar, they were, “in fact,
cashed in British India and until such encashnent, ' incone
could not be said to have been received but that on
encashrment in British India, the receipt of income was also
in British India. The Tribunal held that the cheques having
been received at Bhavnhagar the income was also received
t here. In doing so, the Tribunal followed the Bomnbay
decision in Kirloskar Brothers case (5). The Tri bunal
however, observed that if the Bonbay view which was then
under appeal to this Court were not upheld, then an enquiry
woul d have to be made as to whether the MIIls" bankers at
Ahrmedabad acted as the MIIls' agents for «collecting the
anmount due on the cheques. The question whether the posting
of the cheques fromBritish India to Bhavnhagar at the
request, express or
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(1) [1955] 1 S.C.R 185.

(3) [1960] 1 S.C.R 236.

(2) [1954] 25 1.T.R 547,

(4) [1960] 1 S.C R 249.

(5) [1952] 21 1.T.R 82.
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inplied, of the MIIs or otherw se, nmade any di fference was
not considered at any stage before the case reached the High
Court of Bombay. This was expressly found to be so by this
Court in these words:

" The only ground urged by the Revenue at al
material stages was that because the anounts which were
received, fromthe nerchants or the Government were received
by cheques drawn on banks in British India which were
ultimately encashed inBritish India, the nmonies could not
be said to have been received in Bhavnagar though the
cheques were in fact received at Bhavnagar."

The reference was held back by the Tribunal till the
decision ‘of this Court in Ogale dass Wrks case (1) and
Kirl oskar. Brothers’ case (2). Even after seeing that in

those two cases the request for paynent by cheques to be
sent by post nade all the difference, the Tribunal did not
frane its statenent of the case or the question to include
this aspect, because that aspect of the matter was never
consi dered before/’ The question referred was thus limted
to the legal effect of the receipt of ‘the cheques at
Bhavnagar w thout advertence to the fact whether the cheques
were so sent by post ‘at the request, express or inplied, of
the MIls. The question framed was:

" \Wiether the receipt of the cheques in . Bhavnhagar
amounted to recei pt of the sale proceeds in Bhavhagar ? "
The question as framed and the statenment which acconpanied
it brought into controversy the —only -point till then
consi dered by the Tribunal and the taxing authorities.. Wen
the case *as heard by it, the H gh Court desired to consider
it from the angle of the Kirloskar Brothers(2) and Qgale
dass Wrks (1) cases. It called for a supplenenta
statement of the case. |In doing so, the Hgh Court/ went
beyond the anbit of the controversy as it had existed till
then and also the statenent of the case and the question
The High Court directed the Tribunal as foll ows:

"On the finding of the Tribunal that all the cheques were
recei ved in Bhavnagar, the Tribunal to find
(1) [1955] 1 S.C R 185.
(2) [1954] 25 I.T.R 547.
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what portion of these cheques were received by post, whether
there was any request by the assessee, express or inplied,
that the anounts which are the subject matter of ~ these
cheques should be renitted to Bhavnagar by post."
In repelling the objection that such an enquiry was-alien to
the point decided by the Tribunal and nmight require  fresh
evi dence, the High Court justified itself by saying:

" But we cannot shut out the necessary inquiry which
even fromour own point of viewis necessary to be made in
order that we should satisfactorily answer the question
raised in the Reference. It nust not be forgotten that
under section 66(4) of the Income-tax Act we have a right
i ndependently of the conduct of the parties to direct the
Tribunal to state further facts so that we nmay properly
exerci se our own advisory jurisdiction."

This Court pointed out that the High Court exceeded its
jurisdiction wunder s. 66(4) of the Indian Inconme-tax Act.
It was observed

" |If the question actually referred does not bring
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out «clearly the real issue between the parties, the High
Court nay reframe the question so that the matter actually
agitated before the Tribunal nay be rai sed before the Hi gh
Court. But s. 66(4) does not enable the H gh Court to raise
a new question of |law which does not arise out of the
Tribunal’s order and direct the Tribunal to investigate new
or further facts necessary to determne this new question
whi ch had not been referred to it under s. 66(1) or s. 66(2)
and direct the Tribunal to submt a supplenentary statenent
of the case.”
It was also pointed out that the facts admitted and/ or
found by the Tribunal could al one be the foundation of the
guestion of |aw which mght be said to arise out of the
Tribunal’s order. The ~ case thus set two linmts to the
jurisdiction of the H gh Court under s. 66(4), and they were
that the advisory jurisdiction was confined (a) to the facts
on the record and/or found by the Tribunal and (b) the
guesti on which

28
218
would arise fromthe Tribunal’'s order. |t was pointed out
by this Court that it was not open to the H gh Court to
order a fresh enquiry into new facts with a view to
anplifying the record and further that it was equally not
open to the H gh Court to decide a question of Iaw, which
did not arise out  of the Tribunal’'s order. This was
illustrated by conparing the question as framed by the
Tribunal with the question which the H gh Court desired to
deci de. VWereas ‘the Tribunal® had only referred t he
guesti on:

" \Wiether the receipt of the cheques at  Bhavnagar
amounted to recei pt of sale proceeds i nBhavnhagar ?",
what the Hi gh Court intended decidi ng was:

"  \Vhether the posting of the cheques in British
India at the request express orinplied of the appellant,
amounted to receipt of sale proceeds in British India ?"
These were two totally different questions, and it was held
that the Hi gh-Court could not decide a matter which was
different fromthat decided by the Tribunal, nor call for a
statement of the case bearing on this new matter.
The proposition laid dow in the Jehangir Vakil MIls case
(1), finds support fromyet another case of this Court
deci ded very recently. In Kusunben D. WMahadevia V.
Conmi ssi oner of |ncone-tax Bonbay (2), it was observed:

" In our opinion, the objection of the assessee is
wel | - f ounded. The Tribunal did not address itself “to the
guestion whether the Concessions Oder applied to the
assessee. It decided the question of assessability on. the
short ground that the incone had not arisen in Baroda but in
British India. That aspect of the matter has not/ been
touched by the Bonbay High Court. The latter has; - on the
ot her hand, consi dered whether the Concessi ons Order applies
to the assessee, a matter not touched by the Tribunal
Thus, though the result is the same so far as the assessnent
is concerned, the grounds of decision are entirely
different.

(1) [1960] 1 S.C R 249.

(2) [1960] 3 S.C. R 417,421
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Section 66 of the Incone-tax Act which confers jurisdiction
upon the H gh Court only permts a reference of a question

of law arising out of the order of the Tribunal. It does
not confer jurisdiction on the Hgh Court to decide a
di fferent question of |aw not arising out of such order. It

is possible that the sane question of law may involve
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di fferent approaches for its solution, and the Hi gh Court
may anplify the question to take in all the approaches. But
the question nmust still be the one which was before the
Tri bunal and was decided by it. It must not be an entirely
di fferent question which the Tribunal never considered."
It follows fromthis that the enquiry in such cases nust be
to see whether the question decided by the Tribunal admts
the consideration of the new point as an integral or even an
i nci dent al part thereof. Even so, t he suppl enent a
statement which the Tribunal is directed to submit nust
arise fromthe facts admtted and/or found by the Tribunal
and should not open the door to fresh evidence. The fact
that in Ogale dass Wrks case (1), the Bonbay Hi gh Court
had asked for a supplenental statenent in the sane way as in
the Jehangir Vakil MIIls case (2 ), and this Court did not
rule out the new matter, cannot help the assessee in the
present case, because the jurisdiction of the Hi gh Court was
not questioned, as it had been done in the Jehangir Vaki
MIls ' case, ~or has been done here. W have thus to see
whet her . in~ this case the question which was decided and
whi ch has been referred tothe High Court admits the return
of the <case for a supplenental statement on the lines
i ndi cated by the High Court in the order under appeal
At the very start, one notices a difference in the question
of lawin this case and the Ogale d ass Wrks case (3), on
the one hand, and the question of law in the Jehangir Vaki
MIlls case (2), on the other. |In theformer tw cases, the
guestion is very wide, while in the latter it is extrenely
nar r ow. This can be Been by placing the three questions
side by side as bel ow
(1) 1. Tax Reference No. 19 of 1949 of the Bonbhay H C
deci ded on Septenber 17, 1951
(2) [1960] 1 S.C. R 249.
(3) [1955] 1 S.C R 185.
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Jehangir Vakil MIIls case " Whet her the receipt
of the cheques in Bhav-
nagar anounted to receipt
of .the sal e proceeds in
Bhavnagar ?"
Qgal e d ass Wrks case " \Whet her on the facts
of the case, inconeg,
profits and gains in
respect of sal es made
to the Governnent of
I ndia was received in
British India within
the meani ng of  Section
4(1)(a) of the Act »?"
Thi s case "Whet her on the facts
and circunst ances. of
the case the profits
and gains in respect of
the sales made to the
Government of India
were received by the
assessee in taxable
territories ?"
It is thus quite plain that the question as franed in this
case can include an enquiry into whether there was any
request, express or inplied, that the anount of the bills be
paid by cheques so as to bring the matter within the dicta
of this Court in the Ogale dass Wrks case (2) or Jagdish
MIls case (3). The first limt to the jurisdiction of the
Hi gh Court as laid down by this Court is thus not exceeded
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by the High Court in exercising its powers under s. 66(4) of
the I ncone-tax Act. The question is w de enough to include
the alternative line of approach that if there was a
request, express or inplied, to send the amount due under
the bills by cheque, the post office would be the agent of
the assessee, and the inconme was received in the taxable
territory when the cheques were posted.

(1) [1960] 1 S.C R 249.

(2) [1955] 1 S.C.R 185.

(3) [1960] 1 S.C R 236.
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The next question is whether the Hi gh Court has transgressed
the second limtation inmplicit is s. 66(4), that is to say,
that the question nust arise out of the facts adnmitted
and/or found by the Tribunal. The H gh Court has observed
t hat,

P it would be necessary for the Appellate
Tribunal to find inter alia whether the cheques were sent to
the assessee firmby post or by hand and what directions, if
any, bad the assessee-firmgiven to the Departnent in that
matter."

If the Tribunal has to nake a fresh enquiry leading to the
admi ssion of fresh “evidence on the record, then this
direction offends against the ruling of this Court in the
Jehangir Vakil MIls case (1). |If, however, the direction
be interpreted to /mean that the Tribunal ~in giving the
finding nust confine itself to the facts admitted and/or
found by it, the direction cannot be described as in excess

of the jurisdiction of the HghCourt. It would have been
better if the H gh Court had given directions confined to
the record of the case before the Tribupal; but, in the

absence of anything expressly to the contrary, we cannot
bold that the direction would lead inevitably to the admt-
ting of fresh evidence. This, at least, now cannot be done,
since the Jehangir Vakil MIIls case (1), has prohibited the
adm ssion of fresh evidence. In our opinion, the  present
case does not fall within therule in the Jehangir Vaki
MIlls case (1), and is distinguishable.
In the result, the appeal fails, and is disnmssed wth
costs.

Appeal dism ssed
(1) [1960] 1 S.C R 249.
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