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PETI TI ONER
M C. MEHTA

Vs.

RESPONDENT:
KAMAL NATH & ORS

DATE OF JUDGVENT: 13/ 12/ 1996

BENCH
KULDI P SINGH, S. SAGHNR AHVAD

ACT:

HEADNOTE

JUDGVENT:
THE 13TH DAY OF DECEMBER,” 1996
Present:
Hon’ bl e M. Justice Kuldip Singh
Hon’ blle M. Justice S. Saghir Ahnad
I n-person for Petitioner
H N. Salve, Sr. Adv., MS. Vashisht, Rajiv Dutta, Shiv
Pujan Singh, J.S. Atri, L.R Rath, Advs. Wth himfor the
Respondent s.
JUDGMENT
The foll owi ng judgrment of the Court was delivered:
Kul di p Si ngh J.
This Court took notice of the News item appearing in
the "Indian Express" dated February 25, 1996 under the

caption - "Kamal Nath dares the mghty Beas to keep his
dreans afloat". The relevant part of the news itemis as
under: -

"Kamal Nath's famly has direct
links with a private conpany, Span
Motels Private Limted, which owns
a resort - Span Resorts - for
tourists in t he Kul | u- Manal i
val l ey. The problemis with anot her
anbitious venture floated by the
sanme conpany - Span C ub.

The club represents Kanmal Nath's
dream of having a house on the bank
of the Beas in the shadow the bank
of the Beas in the shadow of the
snow- capped Zanskar ranges. The
club was built after encroaching
upon 27.12 bi ghas of | and,
i ncl udi ng substantial forest |and,
in 1990. The | and was I ater
regul ari sed and |eased out to the
conpany on April 11, 1994. The
regul ari sati on was done when M.
Kamal Nat h was M ni ster of
environnent and Forests. .... The
swol | en Beas changed its course and
engulted the Span club and the
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adjoining | awns, washing it away.
For alnost five nonths now, the
Span Resorts rmanagenent has been
novi ng bul | dozers and earth-novers
to turn the course of the Beas for
a second time.

The heavy earth nover has been used
to block the flow of the river
just 500 neters upstream The
bul | dozers are creating a new
channel to divert the river to at
| east one kil ometer downstream The
tractor trolleys nove earth and
boul ders to shore up the enbanknent
surroundi ng Span Resort for flaying
a |awn. According to  the Span
Resorts rmanagenent, t he entire
recl ai m ng operation shoul d be over
by March~ 31 and is likely to cost
over._a crore or rupees.

Three private conpanies - one each
from Chandi garh, Mandi and Kullu -
have noved in one heavy earth nover
(hired at the rate of Rs. 2000 per
hour), four earth novers and four
bul | dozers (rates varying from Rs
650 to Rs 850 each per hour) and 35
tractor trolleys, A security ring
has been t hr own al | around.
.................. Anot her~ wor ryi ng
thought is that of the river eating

into the nountains, leading to
| andsl i des which are an occasiona
occurrence in this area, Last

Sept enber, these caused floods -in
the Beas and property estimted to
be worth Rs 105 crore was
destroyed. ............... .. Once
they succeed in diverting - the
river, the Span managenent plans to
go in for landscaping the reclaimed
| and. But as of today, they are not
so sure. Even they confess the
river may just return.

"M. Kamal Nath was here for a
short while two-three nmonths ago.
He cane, saw what was goi ng on and
left. I suppose he knows what he is
doi ng", says another executive.

The district admnistration pleads
hel pl essness. Rivers and forest
land, officials point out, are not
under their jurisdiction. Only the
Kul l'u conservator of forests or the
district forest of ficer can
intervene in this case.

But who is going to bell the
country's former Environment and
Forests M nister?

Interestingly, a query faxed to
Kamal Nath for his views on these
devel opnents fetched a reply from
M. S. Mikerji, President of the
Span Motels Private Limted.
Admitting that the Nath fam |y had
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"business interests" in the conpany
since 1981, he said, "the conpany

is nmanaged by a team of
pr of essi onal nanagers and M. Kama
Nath is not invol ved in t he
managemnent activity of the
conpany."

"The Board conprises professionals,
sone or whom are friends and
relatives of the Nath famly", M.
Mukerji said, He expressed surprise
that a reference had been nmade to
Rangri and Chakki villagers "since
these villagers are at weast 2/3
kil ometers away and not even on the
river side."

He said the Span O ub was not for
the exclusive use of any one

i ndi vi dual . " "W would “like to
enphasi ze t hat we are only
‘restoring the river’ to its

original and natural course and are

restoring our |and and or those or

nei ghbouring villagers simlarly
affected by the flood."

He mai ntained that "M. Kamal Nath

has definitely not been to Span

Resorts in the'last two nonths and

in fact, to  the best of ny

know edge, has not traveled to the

Kullu Valley for quite sone tine

now....In any case, we had never

"bl ocked" any channel in the

vicinity of Span."

M. Kamal Nath filed one-page cou

8, 1996. Paras 1 and 3 of the count

"I say that | have been wongly

arrayed as a respondent in the

above petition in-as-nmuch as | have
no right, title or interest in the
property known as "Span Resorts”
owned by "Span Mdtels Private

Limted".

| further say that the allegations

nmade in the press reports based on

which this Hon’ bl e Cour t was
pl eased to issue notice are highly
exagger at ed, erroneous, nala fide,

m schi evous and have been published

only to harm and mal i gn t he

reputation of this respondent."

On behalf of Span Mdtels Private
Banwari Lal Mathur, its Executive Di
davit. Paras 2 and 3 of the counter

"I say that M. Kamal Nath who has
been arrayed as respondent No.1l in
the above wit petition has no
right, title or interest in the
property known as SPAN RESORTS
owned by Span Mdtels Pvt. Ltd. or
in the lands | eased out to the said
conpany by the State of Hinmacha

Pradesh.

| say that the sharehol ding of SPAN

MOTELS PVT. LTD. is as under

nter affidavit dated
er area as under: -

Limted (the Mte),
rector filed counter
are as under: -
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No. of % Shar e
Shar es hol di ng
Hel d
Ms. Leela Nath 32,560 42
EMC Projects Pvt.

Lt d. 14, 700 19
SHAKA Properties
Pvt.Ltd. 15, 000 19

SHAKA Estate &

Fi nance Pvt. Ltd. 15, 000 19

Capt. Al ok Chandol a 250 01

77,510 100

It was not disputed before us by M. Harish Balve
| ear ned counsel appearing for. M. Kanal Nath that al nost al
the shares in the Mdtel are owned by the fanmily of M. Kanal
Nat h. We do not wi sh to conment-on the averment made on oath
by M. ~Kamal Nath that he has "no right, title or interest
in the property known as Span Resorts owned by Span Mbtels
Private Limted".

M. B.L. ~Mathur filed an additional counter affidavit
dated July 30, 1996 on behalf of the Mtel, The counter
affidavit rmentioned above states that Covernment |and
measuring 40 bighas 3 biswas situated along side Kullu-
Manali Road on the bank of river Beas was granted on | ease
to the Mtel for a period of 99 vyears with effect from
Cctober 1, 1972 to Cctober 1, 2071. The | essee was granted
permi ssion to enter and occupy the said area for the purpose
of putting up a notel and for installing ancillaries in due
course as may be subsequently approved by the | essor. W may
refer to paras 6 and 7 of the lease deed dated Septenber 29,
1972 which are as under: -

"The Lessee shall not dig deep pits

of trenches in the said |and, which

may |ead to the danger or-erosion

and shall nake good the Lessor

defects caused by their ~acts or

defaults within one nmonth of notice

by the Lessor.

In the event of said |and being

required by Lessor for any other

pur pose, whatsoever the Lessor will

be entitled to termnate this | ease

at any tinme by giving six nonths

notice in witing to the | essee and

the | essee shall not be entitled to

any conpensation what soever on

account of such termnation.”

The current rmanagenent (Shri Kamal Nath's famly) took
over the Mdttel in the year 1981, fresh | ease was signed on
Septenber 29, 1981. The new |ease was for the sane period
from1972 to 2071. Paras 4 and 5 of the additional affidavit
are as under: -

"I say that the Mtel conmenced

operations in 1975. There are over

800 trees in this area of 40

bi ghas. the nmotel has two clusters

with 8 dwelling units of 3 roons

each. The roons are nowhere near

the river - the distance between

the cluster or roons and the

begi nning of the river basin is

about 10 neters-actually the river

is another 50 nmeters therefrom

Thus, t he ef fective di st ance
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bet ween the edge of the river and

the cluster of rooms is 40 neters.

| say that in the peak of the

flood, the river did not cone

closer than 10 nmeters to the roons

and did not, therefore, pose any

danger to the roons, particularly

there is no problens qua roons as

the roons are on a higher |evel -

at | east 5-7 nmeters at their

cl osest point."

Along with the additional affidavit the correspondence
between the Mdttel and the Government has been annexed. In a
letter dated October 19, 1988 addressed to the Chief
M ni ster Hi machal Pradesh. The Mtel gave details of the
fl ood- danage during the year 1988 and finally requested the
Governnment for the foll ow ng steps:-

"Further it~ is inperative that the

Government take inmediate steps to

stop erosion of the land under

| ease to us. It would appear that

strong concrete bl ackened retaining

walls wll be necessary to be

pl aced at appropriate points to

protect the |and mass around us."

The Motel addressed |etter dated August 30, 1989 to the
Di visional Forest < Oficer, Kullu. The relevant part of the
letter is as under:.-

"When we acquired our land on

| ease, there wer e no cl ear

demarcati ons of the surrounding

areas and boundaries. There has

existed a stretch of waste and

"banjar" (Class IIl) forest land in

a |ongitudinal strip along the

Ri ver bank admeasuring about 22.2

bi ghas, contiguous and adjacent to

our |eased |and. Over the  years,

and especially after the sever

fl ood erosion |ast year, we “have

built extensive stone, cenmented and

wi re-nmesh created enbanknments all

al ong the river banks at
consi derabl e expanse and cost. W
have al so gradual | y and

pai nst aki ngly devel oped this entire
waste & "banjar" area, beautified
and | andscaped it, pl ant ed
ornanental, fruiting and varied
forest trees extensively such that
it blends with our estate and with
t he surroundi ng flora and
envi ronnent in a harnoni ous nanner
A Revenue map al ong with al
revenue departnent records covering
this entire area, 1is forwarded
encl osed herewi th for your
ref erence and perusal

W are aware that in accordance
with the Forest Conservation Act of
1980, the wuse of Forest Iland by
Private Agency even for natura
devel opnent and af forestation
schene, requires alternative
mat chi ng conmpensatory afforestation
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| and areas to be surrendered by the
concerned party, after due approva
of the GCovernment. In view of this
statutory pre-condition, we wish to
submit that we can imediately
surrender to the CGovernnent nearly
28 bighas & 13 biswas of private

agricul tural cultivated | and
| ocat ed at Vill age MAJHACH
(Burua), MANALI, in exchange for
the above nentioned 22.2 bighas of
Cass 111 banj ar f orest | and
adj oining our land in Vill age
Baragran Bihal, which we request
for transfer to our conpany in lieu
of the land we are wiling to

surrender. The specific. Revenue

maps and records concerning this

area of land of Village Mjhadh

are ‘al.so encl osed herewith for your

ki nd-perusal . "

It is obvious from the contents of the letter quoted
above that the notel ‘had encroached upon an additional area
of 22.2 bighas adjoining to the | ease-hold area. Apart from
that the Mdttel had built extensive stone, cenented and wire
nesh created enbanknents all along the river banks. The
Motel was keen to have the encroached and by way of
exchange/l ease. A request to that effect was repeated in the
letter dated Septenber 12, 1989 addressed to the Divisiona
Forest Officer, Kullu. The Mtel again repeated its request
for |l ease of the additional land by the letter dated July 9,
1991. The said letter further stated as under: -

"W would also like to nention that

the Banjar l and adj oi ni ng our

hotel, referred to in para 1 above,

lies along the bank of river Beas

which erodes it every year. About

ten years ago alnost 4 bighas of

this land were | ashed away and the

on flowing water had posed -a

serious t hr eat to our hot e

buil dings and adjoining area. To

protect our property we were

conpelled to erect deep protection

enbankments along the banjar [|and

in question at huge cost the

details of which will be sent to
you shortly. If our proposal is
accepted for the exchange of and it
wi Il become possible for us to take
further steps to protect this
l and" .

The Divisional Forest Oficer, Kullu sent reply dated
January 12, 1993 which state as under: -

“In this connection it is intinmated

that at present we are not having

funds to put crates and spurs al ong

the river side near your hotel to

check t he soi | er osi on, as
indicated in your letter referred
to above. In order to protect your

property from the danage, you can
carry out such works at your |evel,
subject to the condition that the
ownership of the land would vest
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with Forest Departnment and the

Departnment would not be Iliable to

pay any anmong incurred for the

purpose by you at a later stage and

you would not claim any right on

government property."

The above quoted letter can be of no consequence
because much before the said letter the Mdtel had built
ext ensi ve stone, cenented and wi re mash crated enbanknents
all along the river banks. This is obvious fromthe contents
of the letter dated August 30, 1989 (quoted above).

The Motel addressed a letter dated June 21, 1993 to the
Chi ef Secretary, H nachal Pradesh wherein it 1is clearly
stated that the adjoining |and nmeasuring 122 bighas and 3
bi shwas had been reclainmed by the Mdtel. The rel evant part
of the letter is as under:-

" Adj oi ni ng our Resort and
Contiguous to our leased land is a
stretch of class 11l - 'Banjar

forest-land in a |longitudinal strip
al ong the river bank adneasuring 22
Bi ghas and 3 Biswas. This was a
stony piece of |and and used to get
fl ooded every -year during nonsoons
and often got ~washed away and
reduced in size by river erosion

year by year. This | and was
recl ai med by us and protected by an
embankment and filling from the

river side.”

The said letter further states as under: -
"Simlarly on the river side part
of our |eased |and there used to be
fl oods and erosion every year. I|f
we would have let this continue,
the | eased | and woul d have al so got
reduced every vyear. |In order to
protect our |leased |and and to save
danage to our hotel property, we at
our own considerable expense and
cost built stone and wre nesh

crated enbanknment all along the
river bank. This not only protected
our hotel land but also the forest
I and. ..

In 1988 there were severe floods
when every a portion of |eased | and
got washed awnay. It becane
i nperative for wus at considerable
expense to build an enbanknent on
the river front along the |Ieased
property. In order to build an
embankment on the river front al ong
the | eased property the washed away
area and part of the river bank had
to be filled at huge cost. Once the
river bed and the washed away area
was filled, the choice before us
was either to put soil on it and
grow grass and trees to secure it
or let it remain wunsecured and
aesthetically displ easing. W chose
the former. As a result of land
filling and enbankment our | eased
area when nmeasured will obviously
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show an increase. This increase is
not an encroachnent but reclamation
with the objective of protecting
the | eased property."

In the letter dated August 7, 1993 addressed to the
Di vi sional Forest Oficer, the Mtel again asked for |ease
of adjoining area. The relevant part of the letter is as

under: -
"W had explained in our previous
letters dated 21.6.93 and 23.7.93
(copies of which have been sent to
you with our letter dated 6.8.93)
the circunstances under which we
had to spend enornous sum of noney
in protecting and  reclainmng the
forest land adjoining our Resort.
It had becone necessary for us to
undertake this recl amation and
protection work by filling the |and
fromthe river bed, constructing
enbankment's, retaining walls —and
crating etc. in order to protect
the land |eased by the Governnent
to our Span Resort  and property
t hereon but we  were unable to
conplete the entire work as we were
restrained from carrying on wth
the work under undue all egati ons of
encr oachment on t he forest

In order to expedite the process of
conmenci ng protection work on an
urgent basis on the forest |and, we
propose that the forest Iland be
given to us on long lease co-
termnus with the | ease on theland
granted by the Governnent  for our
Span Resorts. This could be done by
a supplenentary lease as it is
i mperative to save the |and under
the original |ease

All we have done is to reclaimand
protect the land from erosion by

constructing crates, retaining
wal ls and enbanknments along the
river Beas by i nvesting huge

amounts which wunfortunately have
all been washed away due to fl oods
and now requires reconstruction to
save the forest land an our
adj oi ni ng property from tota
destruction.”

The Government of India, Mnistry of Environment and
Forests by the letter dated Novenber 24, 1993 addressed to

the Secretary, Forest, Governnent of Hi macha

Pr adesh,

Shim a conveyed its prior approval in ternms of Section 2 of
the Forest (Conservation) Act. 1980 for leasing to the Mite
27 bighas and 12 biswas of forest |land adjoining to the |and
already on lease with the Motel. A |ease deed dated Apri

11, 1994, regarding the said |and was executed between the

H machal Governnment and the Motel. The additiona
tiled by the Mdtel refers to the prior approva
the CGovernnment of India as under: -

"In the Mnistry of Environnent and

Forests, the proposal was cleared

affidavit
granted by
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by the Secretary and forwarded to

the Forest Advisory Conmittee by

passing the M nister concerned. the

Forest Advisory Committee cleared

the proposal subject to severe

restrictions - and also certain

restrictions which are not normally

i nposed in such cases. The proposa

was then cleared at the level of

the Prime Mnister and by a letter

of 24th Novenber, 1993, approva

was communi cat ed to the State

Gover nment and SMPL."

it my be nentioned that M. Kanal Nath was the
m nister in charge, Departnment of Environment and Forests at
the relevant tine. Wiat is sought to be conveyed by the
above quoted paragraph is that M. Kamal Nath did not dea
with the file. The correspondence between the Mtel and the
H machal Governnent referred to and quoted by us shows that
from 1988 the Mtel had been witing to the Governnent for
t he exchange/lease of the additional forest land. It is only
in Novenmber, 1993 when M. Kamal Nath was the Mnister,
i ncharge of the Departnent that the clearance was given by
the CGovernment of India and the | ease was granted, Surely it
cannot be a coinci dence.

This Court took notice of the news item- quoted above
- because the facts disclosed therein, it true, would be a
serious act of environmental-degradation on the part of the
nmotel. It is not disputed that in Septenber 1995 the swoll en
Beas engul fed sonme part. of the  land in possession of the
notel. The news item stated that the notel used earth-novers
and bul l dozers to turn the course of the river. The effort
on the part of the notel was to create-a new channel by
diverting the river-flow Accordingly to'the news itemthree
private conpanies were engaged to re-claim huge tracts of
| and around the notel. The main allegation in the news item
was that the course of the river (was being diverted to save
the nmotel fromfuture floods. In the counter affidavit filed
by the notel, the allegations in_ the news item have been
dealt with in the follow ng manner:

"1) If the works were not conducted

by the Conpany, it would in future

eventually cause danmage to both

banks of the river, under natura

flow conditions.

nm By dredging the river, depth has

been provided to the river channe

thus enhancing its capacity to cope

with large volume of water.

n) The wire crates have been put on

both banks of the river. This has

been done to strengthen and protect

the banks from erosion and Nos. as

any form of river diversion. It is

not necessary to divert the river

because sinply providing greater

depth and renpving debris deposits

enhances the capacity of the river

to accomodate greater water flow

o) I further state that the nearly

200 metres of wre crates which

have been put on the felt bank of

the river (the river bank on the

opposite side of SPAN) is in the

i nterest of the comunity and
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near by resi dents/vill ages. Thi s
left Bank crating protects the
hillside where RANGRI, CHAKKI and
NAGGAR are | ocat ed

s) After the floods, it was
observed, that the boulders and
rubble deposits were obstructing
and hindering the flow of the river
and thus, it was the conmon concern
of the Conpany as well as of the
Panchayat of the Village BARAGRAN
BIHAL to carry out dr edgi ng
neasures to provide free flow of
the river water.

t) Accordingly alleviation nmeasures
conducted by the conpany and the
vill agers of BARAGRAN BI HAL were as

under;
i) Dredging of debris ~deposit:
Debri s~ deposits in river basin

whi ch._had collected due to the
fl oods were renoved by dredging.
Thi s deepens the channel and thus
allows larger flow of water.
ii) Strengthening of both banks
with wire crates: Wre crates are
the common net hod of protection of
bank erosion. Accordi ngly wire
crates were put along the opposite
side (left bank) to protect the
I andslide of the hillside wre on
which village RANGRI is perched.
Wre crating was also put on the
Resort side of the R ver (R ght
Bank) to strengthen & protect the
bank against erosion. Al thewre
crating runs along the river flow
and not as an obstruction of for
any di versi on.
w) It is further subnmitted that
whereas the report mschievously
refers to villagers of Rangris
Chakki and Naggar nowhere does it
take n to account the very rea
problenms of villagers of baragran
Bi hal which is located i mediately
on the Right Bank near the SPAN
Resort who were seriously affected
by the floods, Chakki, Rangri and
Naggar Villages have not at al
been affected by the floods and
there is no renote possibility of
these villages being affected due
to the flood protection wor ks
conducted by the Conpany."
In the additional affidavit filed
facts pleaded are as under:
"ii) It had become necessary for
themto wundertake this reclamation
and protection work by filling the
land from river bed, constructing
embankments, retaining walls and
crates, etc. in order to protect
the land |eased by the Governnent
to the Resort and the property

by

t he

not el

t he
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t her eon.

vii) The forest land which is
suspectible to heavy river erosion
by floods involves high cost for
its protection fromgetting washed
away every year woul d be protected
by construction of enbanknents and

filling from the river side by the
Conpany. .. .. | ocal conmuni ty of
Kullu and Manali and surrounding
villages will benefit."

M. G D. Khachi, Under Secretary (Revenue) Governnent
of H machal Pradesh in ‘the counter affidavit filed in this
Court stated as under

"iii) That subsequently, a piece of

and nmeasuring - 21-09 bighas was

encroached by Ms. Span Mtels, On
coming to - the notice of t he

Governnment of -~ such encroachnent,

the ‘Govt. of H nmachal Pradesh in

Revenue Departnment took action-and

reportedly got the encroached | and

vacated, and the possession of
whi ch has been taken over by the

Forest Depart nent.

that on 21-22 July, 1992, the then

Chi ef Secretary to the Governnent

of H machal ‘pradesh visited the

site who drewthe inference that

Ms, Span Hotel Ltd. were stil

usi ng the encroached [ and. The copy

of note on inspection of the then

Chi ef Secretary is annexed as R-1.

That inmrediately on receipt of the

recomendati ons of the then Chief

Secretary (Annexur e k-1), the

Depart nent of For est started

working at the site but in the nean

time, it was decided to | east out a

pi ece of [ and neasuring 27-12

bi ghas which i ncludes the said

encroached | and measuring 21-09

bi ghas. The |ease granted by the

Government on Hi machal Pradesh in

Revenue Depart nent vi de letter
No. Rev. D( 6) (6-53/93, dated 5.4.1994
is annexed as Annexure R-1I after
obt ai ni ng the appr oval of

Government of India, Mnistry of
Envi ronment a Forest, New Delhi
vide letter No.9-115/93-ROC, dated
24.11.93 (copy annexed as Annexure
RI111) f or t he pur pose of
protecting earlier |eased |and.

that the devel opnent activities
whi ch was being undertaken by Ms.
Span Mbtels Ltd. cane to the
know edge of the Covernment from
the News Item which appeared in the
Press and field officers of all the
concer ned departnents t ook an
exerci se to carry out t he
i nspection and reported the matter
to the Governnent"

C. P Suj aya, Fi nanci al Conmi ssi oner-cum Secretary
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(Irrigation and Public Health) Governnent of Hinmacha
Pradesh in her counter affidavit filed in this Court, inter
alia, stated as under:
"Admitted to the extent that the
Span Resorts managemnent had
depl oyed heavy earth novi ng

machinery to reclaimtheir |and and
to divert/channelise the course of
river to its course which it was
followi ng prior to 1995 - floods by
dredgi ng and raising of earthen and
wire crated enbanknents

The flow of river has been
changed/ di vert ed by
dredgi ng/rai sing of wire crated
enbankments and creating channe
froma point u/s or Span resorts to
Ds of Span Resorts. The
approximate length or channel is
about 1000 miters.

Admtted to the Extent that village
Ranghri and Chakki~are -1ocated on
| eft bank of river Beas. However,
channel i zation of river has been
done slightly’ away fromthe toe of
foot hills except for the |ast

about 500 nmeters where. It “is
runni ng al ong the foot hills.
The hill on which village  Rangri

and Chakki are situated consists of
smal | boul ders enbedded in Sandy
Strata and is quite
fragile/unstable in nat ure.
Therefore, this reach of river is
prone to |and slides in the norma
course also. However, it is feared
that flow of river along the root
hills my hast en/ aggr avat e t he
process of land slides. The Span
Managenent has provided wire crated
enbankment in a reach of about so
enmbankment in a reach of about 90
nmetres on |eft bank and about 270
netres on right bank to channelise
the flow and also to reclaimpart
of land on right bank of river
Beas.

Admitted to the extent that the
di versi on/ channel i zation of river
has been done to restore it to its
course of pre-1995 floods and in
the report. Para 4.2 of the report
gives details of the construction
done by the motel prior to 1995
fl oods.

The rel evant part of the paragraph is as under

"To protect the newy acquired
land, SMPL took a nunber of
nmeasur es which include construction
of the follow ng as shown in R g.2:
(a) 8 ros. studs of concrete bl ocks
8m | ong and 20m apart on the
eastern face or the club island on
the upstream si de,

(b) 180m Iong stepped wall also on
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the eastern race of club island on
the certritieam side,

(c) ?? high bar of concrete bl ocks
?? the entry at the spill

(d) For Personal 8 nos. studs al so
8mlong in 20m apart on the right
bank of the-river Beas in front of
the restation of the SMPL

Wiile (a) or (b)) were ainmed at
protecting the club island fromthe
main current, (c) was to discourage
larger inflow into the spi |
channel. Item (d) was neant to
protect the nain resort land or
SMPL if heavy flow cones into the
spi | I channel

The works executed in 1993 were
bank protection works, and were not
of a/ nature so as to change the
regime-or the course of river, A
medi um flood again~ occurred- in
1994. Partly due to the protection

wor ks, no appreciabl e danmage
occurred during this flood. The
main current still continues on the
left bank."

The happeni ng of events in the vicinity of notel during
the 1995 flood and 'the steps taken by the notel have been
stated in the report as under:

"A big slip occurred on'the hil

side on the |[eft bank, at a

di stance about 200 m upstream from

the point where division into nain

and spill channels was occurring,

on the afternoon of Septenber 4,

1995, This partially blocked the

main | eft side channel which was

relatively narrow at this |ocation.

This Presumably triggered the ngjor

change of course in the river,

diverting the major portion of the

flowinto spill channel towards the

right and alnobst over the entire

| ane area of the «club island. The

enquire club building and the

pl ant ati on as wel | as t he
protection works built in 1993 were
washed away. heavy debris was

deposited on this. and Danmage
occurred on the right bank al so but
the buildings of the main SWL
resort remained mnore or test and
rented, A large hotel and rare
bui | di ngs on the right bank

rel evant adjacent to SMPL, in the
downs Station also washed away.
The bar under knocks at t he
upstreamend of the spill channe

as well as nost of studs of this
channel were al so washed away. Sone
remmants on five down spread studs
could be seen at the time of the
visit.?. After the passage of 1993
fl ood, SMPL have taken further
steps o protect their property as
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shown in Fig. 3. These are as
fol |l ows:

1. The left side channels (the main
channel), which had becone |ess
active, has been dr edged to
increase its capacity. Wre crate
revetnents (A, B & C) on both banks
of this channel have been made to
direct the flow through this
channel . These revet ments and
restoration earth revetments and
restoration earth work down would
curtail the entry of water into the
right side relief/spill channe
whi ch had developed into the nmain
channel during -~ the flood. As
relatively smal | channel (the
relief/spill channel) still exist;
and carries very little flow. Bulk
of .the” flowis now going into the
| ef t-bank channel

On the left bank, “there are steep
unst abl e sl opes at hi gher
elevations left” after the slides
during the flood. These are likely
toslip in any case, and if so
happens, may bl ock the | eft channel
again, This land belongs to sone
villagers from Rangri. The |eft
bank channel is again sub-dividing
into two streans(d) and the snal
streamis flowi ng close tot he toe
of the hills for a distance of
about 500 to 600 mbefore it turns
towards mdstream Sone ~of the
dredged material is piled on- the
right bank and sone on thedivide
between the main channel and the
subsidiary channel on the left.
Strips card be seen in this reach
of 500-600 m even now, and erosion
at toe may aggravate sliding
tendency. SMPL has also put 190 m
wire crates (O as protection
agai nst erosion of this bank, which
may be hel pful upto noderate fl ood
condi tions.

The dredgi ng and channelisation of
the |l eft bank channel, though ai ned
at protecting SMPL Iland, should
normal ly keep high intensity of
flow away from both banks in
noderate floods. This should thus
not be a cause of concern. In high
floods, the water would spill or
spread beyond this channel. Due to
restriction of entry in the right
relief/spill channel, though the
works may not wthstand a high
flood, there may be a tendency for
nore flow towards the |left bank,
However, the river is presently in
a highly unstable reginme after the
1995 extra-ordinary floods, and it
is di fficult to pr edi ct its
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behavior if another high flood

occurs in the near future."

The conclusions given by the inspecting teamin the
report are as under:

6.8 The relief channel is supposed

to be the gover nient | and.
Construction of any sort to block
the natural flow of water is
illegal and no perm ssion has been
t aken from t he concer ned

depart ment .

6.9 The | ease agreenent of 1994 had
the clause for protection of the
land but it should have been done
not by bl ocking the fl ood
spill/relief channel

6.10 Relief channel is the shortest
path between the two bends. Any
future slip on left bank due to
training of ~discharge at its foot
may cause flood on _the right bank
where the |leasehold land (1994)
exi sts.

6.11 No new construction should be
allowed in this flood prone area
except flood protection neasures.
No economic activity should be
undertaken in 'the aforenmentioned
stretch.

6.12 Since newly acquired 1and of
Ms SMPL is located on-the flood
pl ai n, sandwi ched between the nmain
channel and t he relier/spil
channel, the land may be deleased
and the Forest Departnent take care
of plantation in the are after
adequate fl ood control measures are
taken by the innigation Departnent.
This is necessitated in view of the
fact that the left bank opposite
SMPL is very sl eep (al nost
vertical) and is subjected to
potential threat of land slip to
bl ock the channel and cause change
of course of the river flow again.
6.13 Even if land slips occur, the

impact will be local Ilimted only
to the stretch of the Beas river
near SMPL.

6.14 The river is presently in a

hi ghly unstable regime after 1995

extra-ordinary floods, and it is

difficult to predict its behavi our

if another high flood occur in the

near future. A long-term planning

for flood control in the Kullu

Val l ey needs to be taken up

i Mmediately with the advice of an

organi sation having expertise in

the field, and permanent measures

shall be taken to protect the area

so that recurrence of such a heavy

flood is mtigated permanentl|y"

On a careful examination of the counter-affidavits
filed by the parties, the report placed on record by the
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Board and other material placed on record, the followng
facts are established:

1. The | ease hold area in possession of the notel is a
part of the protected forest land owned by the State
Gover nnent .

2. The forest |and neasuring 27 bighas and 12 biswas
| eased to the notel by the |ease-deed dated April 11, 1994
is situated on the right back of the river and is separated

fromthe motel by a natural relief/spill channel of the
river.
3. A wooden bridge on the spill channel connects the main

notel |and and the | and acquired under the 1994 | ease-deed.
4, 22.2 bighas out of the land | eased to the notel in 1994
was encroached upon by the notel in the year 1988/ 89.

5. Prior to the 1995 floods the notel constructed 8 studs
of concrete blocks 8m |long and 20m apart on the upstream
bank of the river, 150m1ong stepped wall on the downstream
side of the river and 2m hi gh bar of concrete blocks at the
entry at ‘the spill -~ channel and additional 8 studs 8m | ong
and 20m_ ‘apart on the right bank of the river Beas in front
of the restaurant of the Mtel.

6. After the 1995 floods the notel has dredged the |left
side channel (the main channel) of the river to increase its
capacity. Wre «crate revetnents on both banks of the main
channel of river have been nmade to direct the flow through
the said channel. This has been done with a viewto curtai
the entry of water into the right side relief/spill channel
7. The notel has constructed 190mw re crates on the bank
of the river (upstream). The dredged material is piled up on
t he banks of the river. The dredging and channelising of the
| eft bank has been done on a large scale with a view to keep
high intensity of flow away fromthe notel

8. The dredging of the nain channel of river was done by
bl asting the big boul ders and rempvi ng the debris.
9. The nmonth of the natural relief/spill channel has been

bl ocked by wire crates and dumpi ng of boul ders.

10. The construction work was not done under expert advice.
11. The construction work wundertaken by the notel for
channelising the nain course has divided the main /stream
into two, one of which goes very near to the left bank
because of which, according to the report, fresh land slip
in future cannot be rul ed out.

The report further indicates that the relief channe
being part of the natural flow of the river no construction
of any sort could be nade to block the said flow. According
to the report no perm ssion whatsoever, was sought for the
construction done by the motel. The Board in.its report has
further opined that the <clause in the |ease agreenent for
protection of land did not permt the notel to block the
flood spill/relief channel of the river. The report
categorically states that no new construction should be
allowed in this flood prone area and no econom c activities
shoul d be permitted in the said stretch. It has been finally
recommended by the inspection teamthat the | and acquired by
the notel under the 1994 | ease-deed is |ocated on the flood
plain sandw t ched bet ween the mai n  channel and the
relief/spill channel and as such it should be released so
that the Forest Departrment nay take care of the plantation
in the area and also preserve the ecologically fragile area
of river Beas.

M. Harish Salve vehenently contended that whatever
construction - activity was done by the Mtel on the | and
under its possession and on the area around, if any, was
done with a viewto protect the |l ease-hold | and fromfl oods.
According to himthe Divisional Forest Oficer by the letter
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dat ed January 12, 1993 quoted above - permtted the notel to
carry out the necessary works subject to the conditions that
the department would not be liable to pay any anount
incurred for the said purpose by the Mdtel. W do not agree.
It is obvious fromthe correspondence between the Mtel and
the Government referred to by us that much before the letter
of the Divisional Forest Oficer dated January 12, 1993, the
Mot el had nade various constructions on the surrounding area
and on the banks of the river. In the letter dated August
30, 1989 addressed to the Divisional Forest Oficer Kullu -
guot ed above - the Mdtel managenent adnmitted that "over the
years, and especially after the sever flood erosion |ast
year, we have built extensive stone, cenented and w re-nesh
crated enbanknents all ~along with the river banks at
consi derabl e expense and cost. W have also gradually and
pai nst aki ngly devel oped this entire waste and banjar area".
The "Banjar Area" refereed to in the letter was the
adj oi ni.ng area admeasuring 22.2  bighas which was not on
|ease with the Mdtel at that “time. The admi ssions by the
Mot el - managenent i n various letters witten to t he
Covernment, the counter affidavits filed by the various
CGovernment officers and the report placed on record by the
board clearly show that the Mtel-nanagenment has by their
illegal constructions and callous interference with t he
natural flow of river Beas has degraded the environnent. W
have no hesitation in holding that the Motel interfered with
the natural flow of the river by trying to block the natura
relief/spill channel ‘of the river.

The forest [|ands which have been given on | ease to the
Motel by the State Governments are situated at the bank of
the river Beas. Beas 1is a young and dynam c river. It runs
through Kullu valley between the nmountain —ranges of the
Dhaul andhar in the right bank and the Chandrakheni in the
left. The river is fast - flow ng, carrying |arge boul ders,
at the tines or flood. When water velocity is not sufficient
to carry the boulders, those are -deposited in the channe
often blocking the flow of water. Under such circunstances
the river streamchanges its course, renmaining within the
vall ey but swinging from one bank to the other. The right
bank of the river Beas where notel is |ocated nostly cones
under forest, the left bank consists of plateaus, having

steep - bank facing the river, where fruit — orchards  and
cereal cultivation are predon nant. The area bei ng
ecologically fragile and full or scenic beauty shoul d not

have been pernmitted to be converted into private ownership
and for commercial gains.

The notion that the public has a right to expect
certain lands and natural areas to retain their natura
characteristic is finding its way into the |aw of the |and.
The need to protect the environnent and ecol ogy has been
sunmed up by David B. Hunter (University of Mchigan) in an
article titled an ecol ogi cal perspective on property: ‘A cal
for judicial protection of the public’'s interest in
environnentally critical resources published in Harvard
Environnental law Review Vol. 12 1988 Page 311 in the
fol | owi ng words:

"Anot her major ecological tenet is

that the world is finite. The earth

can support only so nany people and

only so nuch human activity before

limts are reached. The | esson was

driven hone by the oil crisis of

the 1970's as well as by the

pesticide scare of the 1960’s. The

current deterioration of the ozone
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| ayer is another vivid exanple of
the conpl ex, unpr edi ct abl e and
potentially catastrophic effects
posed by our disregard of the
environnental Ilimts to economc
grom h. The absolute finiteness of
the environnent, when coupled with

human dependency on t he
envi ronnent , | eads to t he
unquestionable result that human
activities will at sone point be
constr ai ned. "[ H uman activity
finds in the natural world its
external limts. In._ short, the

envi ronnent inposes constraints on
our freedom these constraints are
not the product of value  choices
but of the scientific inperative of
t he envi ronnent’s [imtations.
Rel i'ance on  inproving  technol ogy
can del ay temporarily, but —not
forever, the i nevitabl e
constraints. "There is alimt to
the capacity of the environnment to
service...growh, ‘both in providing
raw materials and in assinilating
by- pr oduct wast es due to
consunpti on. The | ar gesse of
technology can only postpone or
di sgui se the inevitable."

Prof essor Barbara Ward has witten

of this ecological inperative in
particularly vivid | anguage:
We can forget noral inperatives.

But today the norals of respect and
care and nodesty come to us -in a
formwe cannot evade. W (cannot
cheat on DNA. W cannot get round
phot osynt hesis. W& cannot say | am
not going to give a dam about
phyt opl ankt on. All t hese tiny
mechani sns provi de the
preconditions of our pl anet ary
life. To say we do not care is to
say in the nost literal sense that
"we choose death."

There is a comonl y-recogni zed |ink
bet ween | aws and soci al val ues, but
to ecologists a balance between
laws and values is not al one
sufficient to ensure a stable
relati onship between humans and
their environnent. Laws and val ues
nmust al so cont end with the
constraints inposed by the outside
environnent. Unfortunately, current
| egal doctrine rarely accounts for
such constraints, and t hus
envi r onnent al stability is
t hr eat ened.

Hi storically, we have changed the
environnent to fit our conceptions
of property. We have fenced, plowed
and paved. The environment has
proven malleable and to a large
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extent still is. But there is a

l[imt to this malleability, and

certain types of ecol ogical l y

i mportant resources - for exanple,

wet | ands and riparian forests - can

no | onger be destroyed without

enor nous long-term effects on

environnental and therefore socia

stability. To ecologists, the need

for preserving sensitive resources

does not reflect value choices but

rather is the necessary result of

obj ective observations of the |aws

of nature.

In sum ecol ogi'sts view the

envi ronnental sciences as providing

us with certain laws of- nature.

These | aws, just 1ike our own | aws,

restrict our freedom of conduct and

choi'ce: Unlike our laws, the |aws

of 'nature cannot be changed by

legislative flat; they are inposed

on us by the natural world. An

under st andi ng of the [ aws of nature

must therefore informall of our

social institutions."

The anci ent Ronan Enpire devel oped a | egal theory known
as the "Doctrine or the Public Trust. It was founded on the
i deas that certain comon properties such as rivers, sea-
shore, forests and the air were held by Government in
trusteeship for the free and uni npeded use of the genera
pubic. Qur contenporary conceded about™ ‘the environnent’
bear a very close conceptual relationship to this |I|ega
doctrine. Under the Ronan Law these resources were either
owned by no one (res Nullious) or by every one in common
(Res Conmuni ous). Under the English comon | aw, however, the
Sovereign could own these resources but the ownership was
l[limted in nature, the Crowmn could not grant /these
properties to private owners if the effect was to interfere
with the public interests in navigation or _fishing.
Resources that were suitable for these uses were deened to
be held in trust by the Crown for the benefit of the public
Joseph L. Sax, Professor of Law, University of M-chigan

proponent of the Modern Public Trust Doctrine -~ in an
erudite article "Public Trust Doctrine in natural resource
law. effective judicial intervention". M chigan Law Revi ew

Vol . 68 Part-1 page 4/3 has given the historical “background

of the Public Trust Doctrine as under
"The source of nodern public trust
lawis found in a concept that
received much attention in Ronman
and English law - the nature of
property rights in rivers, the sea
and the seashore. That history has
been given considerable attention
inthe legal literature, need not
be repeated in detail here. But two
poi nts shoul d be enphasized, First,
certain i nterests, such as
navi gati on and fishing, were sought
to be preserved for the benefit of
the public; accordingly, property
used for the those purposes was
di stingui shed from general public
property which the sovereign could
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routinely grant to private owners.

Second, while it was understood

that in certain comopn properties -

such as the seashore, highways, and

runni ng water - "perpetual use was

dedicated to the public,” It has

never been clear whether the public

had an enforceable right to prevent

infringenent of those interests.

Al t hough the state apparently did

protect public uses, no evidence is

avail abl e that public rights could

be legally asserted agai nst a

recal ci trant governnent.

The Public Trust- Doctrine prinmarily rests on the
principle that certain resources like air sea, waters and
the forests have such agreat inportance to the people as a
whol e that it would be wholly*** onjustilled to make them a
subj ect of private ownership. ~The said resources being a
gift of ‘nature, they should be nmde freely available to
everyone irrespective of the status in l|ife. The doctrine
enj oi ns upon the Governnent to protect the resources for the
enjoynment of the general public rather than to permt their
use for private ownership or commercial  purposes. According
to Professor Sax the “Public Trust Doctrine inmposes the
following restrictions on governnental authority.

"Three types of restrictions on

governmental ‘authority are often

though to be inmposed by the public

trust: first, the property subject

to the trust nust not only be used

for a public purpose, but it nust

be held available for wuse by the

gener al publi c; second, the

property may not be sold, even for

a fair cash equivalent; " and third

property nust be maintained in

particul ar types of uses".

The American |aw on the subject is prinmarily based on

the decision of the United States Suprene Court in Illinois
Central R R Conmpany vs. Illinois 146 US 687 (1982). In the
year 1869 the Illinois |egislature made a substantial grant
of subrmerged lands - a mle strip along the shores of Lake

M chigan extending one nmile out fromthe shoreline - tothe
I[I'linois Central Railroad. In 1873, the |egislature changed

its mind and repealed the 1869 grant. The State of 11linois
sued to quit title. The court while accepting the stand of
the State of Illinois’ held that the title or the State in

the land in dispute was a little different in character/ from
that which the State held in lands intended for sails. It
was different fromthe title which the United States held in
public lands which were open to preenption and sale. It was
atitle heldin trust - for the people of the State that
they my enjoy the navigation of the water, carry on
conmmerce over them and have liberty of fishing their in
free from obstruction or interference of private parties.
The addi ction of the general control of the State over |ands
in dispute was not consistent with the exercise of the trust
which required the CGovernnent of the State to preserve such
waters for the use of the public. According to Professor ??
court in lllinois’ Central "articulated a principle that has
become the central substantive thought in public trust
litigation. When a State holds a resource which is available
for the free use of the general public, a court will |ook
wi th considerable skepticismupon any governmental conduct
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which is calculated either to relocate that resource to nore
restricted uses or to subject public uses to the self-
interest of private parties".

In Gould vs. Geylock Reservation Commi ssion 350 Mass
410 (1966), the Supreme Judicial Court of Massachusetts took
the first major step in developing the doctrine applicable
to changes in the use of lands dedicated to the public
interest. In 1888 a group of citizens interested in
preserving Mount Greylock as a unspoiled natural forest,
pronoted the creation of an association for the purpose of
laying out a public park on it. The State Utimtely
acqui red about 9000 acres, and the |egislature enacted a
statute crating the Greylock Reservation Conmission. In the
year 1953, the legislature enacted a statute creating an
Authority to construct and operate on Munt Geylock an
Aerial Tramway and  certain other facilities and it
aut horised the commission to Jlease to the Authority any
portion of the Munt Geylock Reservation. Before the
proj ect comenced, five citizens  brought an action agai nst
both they Greyl ock Reservation Conm ssion and the |icency
Aut hority. The  plaintiffs brought the sult us beneficiaries
of the pubic trust. The court has been the |ease and the
management agreenment invalid on the ground that they were in
excess or the statutory grant of the authority. The crucia
passage in the judgnment of the Court is as under:-

"The profit sharing feature and

sonme aspects | of the project itself

strongly suggest a conmer ci'a

enterprise. In addition “to the

absence of any clear or -express

statutory authorization of as broad

a del egation of responsibility by

the Authority as is given by the

managenment agreenment, we find no

express grant to the Authority or

power to permt use of public lands

and of the Authority’'s borrowed

funds for what seens, in part at

least, a comercial venture for

private profit."

Prof essor Sax’s coments on the above quoted paragraph
from Goul d deci sion are as under: -

"It hardly seens surprising, then

that the court questioned why a

state should subordinate a pubic

park, serving a useful purpose as

rel atively undevel oped | and, to the

demands of private investors for

bui I di ng such a conmer ci a

facility. The <court, faced wth

such a situation, could hardly have

been expected to have treated the

case as if it involved nothing but

formal legal issues concerning the

state’s authority to change the use

of the certain tract of land .....

would, like 1llinois Central, was

contented with the nobst overt sort

of i mposition on t he public

interest; comercial interests had

obt ai ned advant ages whi ch infringed

directly on public uses and

promoted private profits. But the

Massachusetts court as al so

confronted a nore pervasive, if
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nor e subt | e, problem - t hat

concerning projects which clearly

have sone public justification

Such cases arise when, for exanple,

a highway departnent seeks to take

a pace of parkland or to fill a

wet | and. "

In Sacco vs. Devel opnent of Public Wrks 352 MASS 670,
the Massachusetts Court restrained the Departnment of Public
Wrks from filling a great pond as part of its plan to
rel ocate part of State H ghway. The Department purported to
act under the legislative authority. The court found the
statutory power inadequate and held as under: -

the inprovenent of public Iands

contenplated by this section does

not include the w dening of a State

hi ghway. It seens rather ~that the

i mprovenent-of public | ands which

the l'egislature provided for ... is

to preserve such |lands so that they

may be enjoyed by the people for

recreational purposes."”

In Robbins vs. Department of Public Wrks 244 N E. 2d
577, the Suprene Judicial Court of Massachusetts restrained
the Public Works Departnent fromacquiring Fow Meadows,
"Wet | ands of considerable natural beauty ... often used for
nature study and recreation" for highway use.

Professor Sax ' in the article (Mchigan Law Review)
refers to Prieweys. WsconSin State Land and I nprovenent
Conpany 93 Ws 534 (1896), Crawford County Lever and
Drai nage district Nos.1, 182, Ws 404, city of MIlwaukee vs.
State 193 Ws 423, State vs. Public Service Comm ssion 275
Ws 112 and opines that the Suprenme Court of Wsconsin has
probably made a nore conscientious effort to rise ' above
rhetoric and |la work out a reasonabl e nmeaning for the public
trust doctrine than have the courts-or any other State".

Prof essor Sax stated the scope of the public trust
doctrine in the foll ow ng words: -

If any of the analysis in this

Article makes sense, it is clear

t hat t he j udi ci al t echni ques

developed in public trust cases

need not be limted either to these

few conventional interests or to

guestions of disposition of public

properties. Public trust problens

are found whenever governnenta

regul ati on cones into question, and

they occur in a wde range of

situations in which diffuse public

interests need protection against

tightly organized groups with clear

and i mredi ate goals. Thus, it seens

that the delicate m xt ure of

procedur al and substantive
protections which the courts have
applied in conventi onal public

trust cases woul d be equal l'y
appl i cable and equally appropriate
in controversies i nvol vi ng air
pol lution, the di ssem nation of
pesticides, the location of rights
of way for utilities, and strip
mning or wet | and filling on
private lands in a state where
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governmental permts are required."”

W nay at this stage refer to the judgnent of the
Supreme Court of California in National Audubon Society vs.
Superior Court of Alpine County 33 CAL. 3d 419. The case is
popul arly known as "the Mono | ake case", Mno | ake is the
second | argest lake in California. the lake is saline. It
contains no fish but support a |arge population of brine
shrinp which feed vast nunbers of nesting and mgrating
birds. Islands in the take protect a |arge breeding col ony
of California guits, and the lake itself serves as a haven
on the mgration route for thousands of birds. Towers and
spires of tura on the north and south shores are matters of
geological interest and a tourist attraction. In 1940, the
Division of Water Resources granted the Departnment of Water
and Power of the city of Los Angeles a pernit to appropriate
virtually the entire flow of 4 of the 5 streans flowing into
the lake. As a result of these diversions, the | evel of the
| ake dropped, the surface area dimnished, the gulls were

adbondoni ng the I'ake and the scenic beauty and the
ecol ogical values of the Mno Lake were inperiled. The
plaintiffs_ environnmentalist -~ usi'ng the public trust
doctrine - filed a law suit against Los Angeles Witer

Di versions, the case eventually came to the California
Supreme court, on -a Federal Trial Judge’'s request for
clarification of the States public trust doctrine. the Court
expl ained the concept of public trust doctrine in the
foll owi ng words: -

"By the |law of nature these things

are coommon to nmankind - the air

runni ng wat er , t he sea and
consequently the shores of the
sea." (Institutes of Justi ni an

2.1.1.) From this origin in Roman
l aw, the English comon | aw evol ved
the concept of the public trust,
under which the soverei gn owns "al
of its navigable waterways and the
| ands |ying beneath them as trustee
of a public trust for the benefit
of the people.”
The Court expl ained the purpose of the public trust as
under : -
"The objective of the public trust
has evolved in tandem wth the
changi ng public perception of the
val ues and uses of waterways. As we
observed in Marks v. Wi t ney,
supra, 6 Cal.3d 251, "[p]Jublic
trust easenents [ were]
traditionally defined in terns of
navi gati on, conmerce and fisheries.
They have been held to include the
right to fish, hunt, bathe, swim
to use for boating and genera
recreation purposes the navigable
waters of the state, and to use the
bottom of the navigable waters for
anchori ng, st andi ng, or ot her
purposes. W went on, however, to
hold that the traditional triad of

uses- navi gation, conmer ce and
fishing-did not |limt the public
interest in the trust res. In

| anguage of special inportance to
the present setting, we stated that
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"[t] he public uses to whi ch

ti del ands are subj ect are
sufficiently flexible to enconpass
changi ng public needs. In

adm ni stering the trust the state
is not burdened with an outnoded
classification favoring one node of
utilization over another. there is
a growing public recognition that
one of the mpbst inportant public
uses of t he ti del ands-a use
enconpassed wthin the tidelands
trust-is the preservation of those
lands in their natural state, so
that they nay serve as ecol ogica
units for scientific study, as open
space, and as environments which
provide food and habitat for birds
and mari ne life, and whi ch
favorably affect the secondary and
climite or the area.”
Mono Lake is a navigable waterway.
It supports a small local industry
which harvests brine shrinp for
sale as fish/food, which endeavor
probably qualifies the lake as a
"fishery" under the traditional
public trust 'cases. The principa
val ues plaintiffs seek to protect,
however, are recreational and
ecol ogi cal -the scenic views of the
| ake and its shore, the purity of
the air, and the wuse of the lake
for nesting and feeding by birds,
Under Marks v. Witney, supra, 6
Cal .3d 251, it is cl ear that
protection or these values is anbng
the purposes of the public trust."
The court sunmed up the powers of the state are trustee
in the follow ng words: -
"Thus, the public trust is nore
than an affirmati on of state power
to use public property for public
purposes. It is an affirnation of
the duty of the state to protect
the people’s comon heritage of
streans, | akes, mar shl ands and
tidel ands, surrendering that right
of protection only in rare cases
when the abandonnent of that right
is consistent with the purposes of
the trust......
The Suprene Court of California, inter alia, reached
the foll ow ng concl usion: -
"The state has an affirmative duty
to take the public trust into
account in the pl anni ng and
all ocation of water resources, and
to protect public trust uses
whenever feasible. Just as the
history of this state shows that
appropriation may be necessary for
efficient wuse of water despite
unavoi dable harm to public trust
values, it denonstrates that an
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appropriative water rights system

admi ni stered without consideration

of the public trust my cause

unnecessary and unjustified harmto

trust interests. (See Johnson, 14

U C Davis LL. Rev. 233, 230-257;

Robi e, Sone Ref | ecti ons on

Envi r onment al Consi derati ons in

Water Rights Admi ni strati on, 2

Ecology L.Q 695, 710-711 (1972);

Conment, 33 Hastings L.J. 653,

654.) As a mtter of practica

necessity the state my have to

approve appropriations despite

foreseeanie harm to public trust

uses. In so doing, ~however, the

state nust bear in mnd its duty as

trustee to consider the effect of

the taking on the public trust (see

Unit'ed~ Pl ainsmen v. ‘ND State

Water Cons. Commin, 247 N W 2d

457, 462-463 (N.D.-1976), and to

preserve, so far as consistent with

the public i'nterest, the uses

protected by the trust."

The Court finally came to the conclusion that the
plaintiffs could rely on the public trust doctrine in
seeki ng reconsideration of the allocation of the waters of
the Mono basi n.

It is no doubt correct that the public trust doctrine
under the English Comobn Law extended only  to certain
traditional uses such as navigation, comerce and fishing.
But the Anerican Courts in recent —cases have expanded the
concept of the public trust doctrine. ~The observations of
the Supreme Court of California in Mno Lake case clearly
show the judicial concern in protecting all ecologically
inmportant land,s for exanple fresh water, wetlands or
riparian forests. The observation of the Court in 'Mno Lake
case to the effect that the protection of ecol ogical 'val ues
is among the purpose of public trust, my give rise to an
argunent that the ecology and the environment-protection is
a relevant factor to determ ne which |ands, waters or airs
are protected by the public trust doctrine. The Courts in
United States are finally beginning to adopt this reasoning
and are expanding the public trust to enconpass new types of
lands and waters. In Phillips Petroleumco. vs. M ssissipp
108 S.Ct. 791 (1988), the United States Supreme Court upheld
M ssissippi’s extension of public trust doctrine to |lands
under|yi ng nonavigable tidal areas. The mgjority |udgnent
adopt ed ecol ogi cal concepts to determnine which |ands can be
considered tide lands. Phillips Petroleum case  assunes
i mportance because the Suprene Court expanded the ' pubic
trust doctrine to identify the tide |ands not on comercia
consi derati ons but on ecol ogical concepts. W see no reason
why the public trust doctrine should not be expanded to
i nclude all eco-systens operating in our natural resources.

Qur legal system- based on English Comon Law -
i ncludes the public trust doctrine as part of its
jurisprudence. The State is the trustee of all natura
resources which are by nature meant for public use and
enjoynment. Public at large is the beneficiary of the sea-
shore, running waters, airs, forests and ecologically
fragile lands. The State as a trustee is under a |egal duty
to protect the natural resources. These resources neant for
public use cannot be converted into private ownership
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W are fully aware that the issues presented in this
case illustrate the classic struggle between those nenbers
of the public who would preserve our rivers, forests, parks
and open land sin their pristine purity and those charged
with adm nistrative responsibilities who, under t he
pressures of the changing needs of an increasing conplex
society, find it necessary to encroach to sone extent open
| ands heretofore considered in-violate to change. The
resolution of this conflict in any given case is for the
| egislature and not the courts. If there is a |aw made by
Parliament or the State Legislatures the courts can serve as
an instrument of deternmining legislative intent in the
exerci se of its powers of judicial review under the
Constitution. But in the absence of any legislation, the
executive acting under-the ‘doctrine of public trust cannot
abdi cate the natural resources and convert theminto private
ownership or for conmercial use. The esthetic use and the
prestime glory of the natural resources, the environnent and
the eco-systens of our country cannot be permitted to be
eroded for ~private, conmercial or any other use unless the
courts find it necessary,  in good faith, for the public
goods and in public interest to encroach wupon the said
resour ces.

Coming to the facts of the present case, |arge area of
the bank of river Beas which is part of protected forest has
been given on a |lease purely for conmmercial purposes to the
Motels. W have no hesitation in holding that the Hi macha
Pradesh Government . comm tted patent ~breach of public trust
by leasing the ecologically fragile land to the Mte
management. Both the lease - transactions ~are in patent
breach of the trust held by the State Governnent. The second
| ease granted in the vyear 1994 was virtually of the |land
which is a part of river-bed. Even the board in its report
has reconmended del easing of the said area.

This Court in Vellore CGitizens Wlfare Forumv. Union
of India & Os. JT 1996(7) S.C. 375 expl ai ned the
"Precautionary Principle" and "Polluters Pays principle" as
under: -

Some of the salient principles of

" Sust ai nabl e Devel opnent ", as

culled out fromBrundtland Report

and other international docunents,

are inter-Generational Equity, Use

and Conservati on of Nat ur a
Resour ces, Envi ronnment a
Protection, t he Precauti onary

Principle, Polluter Pays principle,
ol igation to assist and cooperat e,

Er adi cati on of Poverty and
Fi nanci al Assi st ance to t he
devel opi ng countries. We are,

however, of the view that "The
Precautionary Principle" and "The
Pol | ut er Pays" principle are
essential features of "Sustainable
Devel oprnent". The "Precautionary
Principle" - in the context of the
nmuni ci pal | aw - neans:

(i) Environment neasures - by the
State Governnent and the statutory
authorities - nust antici pate,
prevent and attack the causes of
envi ronnent al degradati on

(ii) Where there are threats of
serious and irreversible damage,
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| ack of scientific certainty should
not be used as a reason for
post poni ng neasures to pr event
envi ronnent al degradati on

(iii) The "Onus of proof" is on the
act or or the
devel oper/industriali st to snow
that this action is environnmentally
beni gn.

"The Polluter Pays" principle has
been held to be a sound principle
by this Court in Indian Council for
Envi ro-Legal Action vs. Union of
India JT 1996 (2) 196. The Court
observed, "W are-of the opinion
that any principle evolved in this
behal f shoul d be sinple, practica

and suited to the condi tions

obtaining in this country". The
Cour't ruled that "Once the activity
carried on is hazar dous or

i nherently dangerous, the person
carrying on suchactivity is liable
to nmake good the | oss caused to any
ot her person by his activity
irrespective of the fact whether he
took reasonabl e care while carrying
on his actiwvity. The rule “is
prem sed upon ‘the very nature of
the activity carried on".
Consequent |y the pol | uting
i ndustries are "absolutely Iiable
to conpensate for the harm caused
by them to villagers in~ the
affected area, to the soil and to
the underground water and hence,
they are bound to t ake al
necessary neasures to renove sludge
and other pollutants lying in the
affected areas". The "Pol l'uter
Pays" principle as interpreted by
this Court means that the absolute
liability for harm to the
environnent extends not only to
conpensate the victims of pollution
but also the cost of restoring the
envi r onnent al of t he damaged
environnent is part of the process
of "Sust ai nabl e Devel opnent” and as
such polluter is liable to pay the
cost to the individual sufferers as
well as the cost of the reversing
the damaged ecol ogy

The precautionary principle and the

pol | uter pays principle have been

accepted as part of the |aw of the

I and.

It is thus settled by this Court that one who pollutes
the environnental nust pay to reverse the damage caused by
his acts.

We, therefore, order and direct as under

1. The public trust doctrine, as discussed by us in this
judgrment is a part of the |aw of the | and.
2. The prior approval granted by the Governnent of India,

M nistry of Environment and Forest by the letter dated
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Noverber 24, 1993 and the | ease-deed dated April 11, 1994 in
favor of the Mote are quashed. The lease granted to the
Motel by the said | ease-deed in respect of 27 bighas and 12
bi swas of area, is cancelled and set aside. The Hi macha
Pradesh Government shall take over the area and restore it
to its original-natural conditions.

3. The Motel shall pay conpensation by way of cost for the
restitution of the environnent and ecol ogy of the area. The
pol I uti on caused by various constructions made by the Mte
inthe river bed and the banks of the river Beas has to be
renoved and reversed. W direct NEERI through its Director
to inspect the area, if necessary, and give an assessnent of
the cost which is likely to be incurred for reversing the
danage caused by the Mdte to the environnent and ecol ogy of
the area, NEERI may take into consideration the report by
the Board in this respect.

4. The Motel through its managenent shall show cause why
pol lution fine in addition be not inposed on the Mtel.
5. The Mdtel shall construct a boundary wall at a distance

of not nmore than 4 neters fromthe cluster of roons (main
buil di ng of the Mtel) towards the river basin. The boundary
wal |l shall be on the area o the Mdtel which is covered by
the | ease dated Septenber 29, 1981. The Mdtel shall not
encroach/cover/utili'se any part of the river basin. The
boundary wall shall separate the Mdtel  building from the
river basin. The river bank and the river basin shall be
| eft open for the public use.

6. The Motel shall not discharge untreated effluent into
the river. W direct the H machal Pradesh Pollution Contro
Board to inspect the pollution control devices/treatnment
plants set up by the Motel. It the effluent/waste di scharged
by the Mdte is not conforming to the prescribed standards,
action in accordance with | aw be taken against the notel.

7. The H machal Pradesh Pollution Control Board shall not
permt the discharge of untreated effluent into river Beas.
The Boar d shal | i nspect al | the

hotel s/institutions/factories in (Kuliu-Mnali area’ and in
case any of them are discharging untreated effluent/waste
into the river, the Board shall take action in accordance
with | aw.
8. The Motel shall show cause on Decenber 18, 1996 why
Pol lution-fine and danmages be not inposed as directed by
us., NEERI shall send its report by Decenber 17, 1996. To be
i sted on Decenber 18, 1996.

The wit petition is disposed of except for Llimted
pur pose i ndi cated above.




