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ACT:
Raj ast han Uni versities Teachers (Absorption of

Tenmporary Lecturers) Act~ 1979, Secti on 3 Raj ast han
Uni versities Teachers (Absorption of Tenporary Lecturers)
Ordinance 1978, Clause 3 & The Rajasthan Universities
Teachers and Oficers (Special Conditions of Service) Act,
1974.

Tenmporary Lecturers in the service of ‘the University
for long years-June 25, 1975 fixed as the date of
appointnent, to be eligible for absorption in. pernmanent
servi ce- Choi ce of date-Wether arbitrary and discrinm natory.

Constitution of India 1950 Articles 14 & 16.

June 25, 1975 fixed as the date of ~ appointnent for
tenmporary | ecturers to be eligible for per manent
appoi nt nent - Presci pti on of date-Wether has a prescribed
rati onal nexus or arbitrary.

HEADNOTE

The Raj ast han Universities Teachers and O ficers
(Special Conditions of Service) Act, 1974 provided for an
el aborate procedure for recruitment of teachers and officers
in the wuniversities but no selection had been made on-the
basis of that Act and all appointnents were nmade on a
tenmporary basis. Section 3 of the Act provided that no stop
gap or part-tinme arrangenent can be nade for nore than six
nmont hs. The tenporary appoi ntments of |ecturers by the Vice-
Chancel l or could not be nmade for nmore than one acadenic
year. It further provided that notw thstanding -anything
contained in any other law, no teacher or officer in any
University in Rajasthan should be appointed except on the
recomendati on of the Selection Commttee constituted under
section 4.

For a long tine since the inception of the University,
there had been no regular selections and appointnments of
lecturers in the University and the teachers’ organisations
were pressing for absorption on substantive posts, of
temporary lecturers who were working for |long years. The
CGovernment of Raj asthan therefore pronul gated the Rajasthan
Universities Teachers (Absorption of Tenporary Lecturers)
Ordinance, 1978. Cdause 3 of the said Odinance had an
English version as well as a Hindi version. Hndi version in
Roman script read as foll ows:

"Samast asthai pradhyapko ke sambandh me jo is roop ne
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25 June, 1975 ko vya usse purve niyukat kiye gaye the
aur jo Raj ast han Vi shvavi dhyal ay Adhyapak (Astha
Pradhyapki Ka Anel an)

244

Adhyadesh, 1978 (1978 ka Adhyadesh s. 5) ke praranbh

ke samaya is roop nme karya kar rahe hein, unki apni

apni.......

The English version of the Ordinance reads as follows: -

"Al'l tenporary lecturers as were appointed as such on

or before the 25th day of June, 1975 and are conti nui ng

as such at the conmencemnent  of t he Raj ast han

Uni versities Teachers (Absorption of Tempor ary

Lecturers Ordinance, 1978 Ordinance No. 5 of 1978)."

On 18th April, 1978 the Ordinance was replaced by an
Act namely the Rajasthan Universities Teachers (Absorption
of Tenporary Lecturers) —Act, 1979 in which identica
| anguage was used.

The appellants in the appeals who were tenporary
| ecturers and  teachers, were _appointed tenporarily by the
Vi ce- Chancel'l or by virtue of section 20A of the Universities
of Rajasthan Act, 1946.

It was the contention of the appellants in their wit
petitions that |ecturers had been temporarily appointed and
continued from time to time but there were no rules for
their absorption into permanent cadre. The services of the
lecturers were terminated fromtinme to-tinme before vacation
and they were reappointed so as to deprive them of the
continuity of service which would have entitled them to
Per manent absorption or regul arisation of their service.

The Single Judge allowed the wit petitions holding
that (1) the judgnent in Yogendra Kumar Tiwari v. University
of Rajasthan and Others had becone final as no appeal s bad
been preferred therefrom and (2) clause 3 of the 1978
Ordinance neans that in order to be eligible for screening
for absorption a lecturer nmust be in the appointrment of the
University any time or for any period before 25-6-1975 and
nust be a tenporary teacher on (12-6-1978 even though in
bet ween he or she m ght not have been at all in service.

The Single Judge followed the interpretation of Section
3 as mde in Tiwari’'s case and, was of the opinion that a
clear differentiation had been nade between pre-emnergency
and post-energency appointees of teachers and there was no
basis or nexus for such differentiation with the object of
the Act and such differentiation amounted to di scrim nation
and violated Articles 14 and 16 of the Constitution. The
Si ngl e Judge struck down the consequential part of Sections
6 and 7 of the Act.

The Universities of Rajasthan preferred appeal s agai nst
the aforesaid judgnent. The State Governnent did not. The
Di vi sion Bench was of the opinion that what was required was
continuous enploynent fromprior to 25th June, 1975 to 12th
June, 1978 to be eligible for screening for absorption and
that 25th June, 1975 was chosen such as any other date and
there was no differentiati on between pre-energency and post -
emer gency appoi nt ees for absorption as |lecturers. The
Di vi sion Bench set aside the decision of the Single Judge.
245

In the Appeals to this Court on the question: (i) what
is the true meani ng of Section 3 of the Act of 1979, and
(ii) whether by choice of the date of 25th June, 1975, an
i nvidious distinction has been nmade between pre-energency
and post-energency appointees, which has no nexus with the
purpose of the Act, and as such that Act is violative of
Articles 14 and 16 of the Constitution

Di sm ssing the Appeal s,
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HELD: 1. The object of the Rajasthan Universities
Teachers (Absorption of Tenporary Lecturers) O dinance, 1978
which was replaced by the Rajasthan Universities Teachers
(Absorption of Tenporary Lecturers) Act 1979 was to provide
for absorption of tenporary |ecturers of |ong standing. So
therefore experience and conti nuous enpl oynent wer e
necessary ingredients. The H ndi version of the Odinance
used the expression " Ke praranbh ke sanaya is roop ne karya
kar rahe hein" is capable of meaning "and are continuing" to
work as such at the tine of the comencenent of the
O di nance Keeping the background of the purpose of the Act
in view that would be the proper construction and if that is
the proper construction which is in consonance wth the
Engli sh version of the Ordinance and the Act as well as with
the object of the Act, then the Act and the Ordi nance should
be construed to mean that only those would be eligible for
screening who were appointed prior to 25.6.1975 and were
continuing at ~ the time of the comencenent of the Ordinance
i.e. 12.6.1978 i.e. approximately about three years. [259B-
Dl

2. The English version  of <clause (3) presents no
difficulty. Those who are appointed before 25.6.1975 and
"are continuing” on the date when the O dinance canme into
effect i.e. 12.6.1978. So therefore "were continuing as
such.... " inthe Act nust nean that to be eligible for
absorption these tenporary lecturers should have been in
conti nuous enploynent froma date prior to 25.6.1975 to the
date of the commencenent of the Ordinance of. 1978 i.e.
12.6.1978. [258H;, 259A]

3. The interpretation of clause (3) of the O.dinance of
1978 in Tiwari’'s case could not in the facts and
circunstances be treated to be such -an authoritative
pronouncement which wll bind the courts in subsequent
decisions in the interpretation  of an Act which was passed
soon thereafter, if on a proper construction of the
subsequent enactnent, it appears that the expressi on had not
been correctly interpreted. [258G H

The criterion fixed for screening for absorption was
not an irrational criteria a criterion not having any nexus
with the purpose of the Act. Therefore, the criticismthat a
teacher who was working even for two or three nonths only
before 25.6.1975 and then with long interruptions was in
enpl oyment of the University at the tine of the comencenent
of the Odinance would be eligible but a teacher who had
wor ked continuously from 26.6.1975 i.e. after the date fixed
i.e. 25th June, 1975 for three years would be in-eligible
and as such that wll be discrimnation ‘against |ong
experi ence, cannot be accepted. Such a construction would be
an unreasonabl e construction unwarranted by the |anguage
used in the provisions concerned. [260A-C]

246

5(i) If a particular period of experience is fixed for
screening or for absorption, it is within the w sdom of the
| egi sl ature, and what period should be sufficient for a
particular job or a particular enploynment is not subject to
judicial review [260C

(ii) Inmproper application of lawin certain cases does
not make the law had per se. Useless lawsimlarly is not
al ways arbitrary |law. [261A]

(iii) Wsdom or lack of wisdom in the action of the
CGovernment or legislature is not justifiable by court. To
find fault with alawis not to denmonstrate its invalidity.
Mere errors of CGovernnent are not subject to judicia
review What is best is not always discernible.
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Metropolis Theater Conpany v. City of Chicago and
Ernest J. Magerstadt, 57 Lawyers’ Edition 730., Prag lce &
Ol MIls & Anr. Etc. V. Union of India, [1978] 3 SCR 293 at
333., D.S. Nakara and Gthers v. Union of India [1983] 2 SCR
305=[ 1983] 2 SCR 165 referred to.

6. |If 25th June, 1975 was taken in order to
differentiate between pre energency and post-energency
appointees for consideration for absorption then there
cannot be any doubt that such a differentiati on would anount
to are arbitrary discrinination. Because the fact whether
one was pre-energency appoi ntee and anot her a post-energency
was wholly irrelevant to the object of the Act and the
Ordinance i.e absorption of tenporary lecturers of |ong

standi ng wor ki ng in the wuniversity. Therefore to the
guestion of absorption of  tenmporary lecturers of |ong
standing inposition of ~emergency in the country and

appoi nt nent prior or subsequent-thereto is wholly irrel evant
and has” no nexus. Differentiation on a ground which is
irrelevant anobunts to discrimnation.

[ 261B- D]

In Re. The Special Courts Bill 1978, [1979] 2 SCR 476
Copal an vs. State of Madras [1950] SCR 88., State of
Travencore Cochin vs. Bonbay Conpany Limted, [1052] 1112.
State of West Bengal vs. Union of India, [1964] | SCR 371,
referred to

7. According to the Statenent of Objects and Reasons
of the Odinance and bearing in nind the -preanble of the
Act, the main object was to make a specific provision for
the selection of teachers and officers in the universities
whi ch had not been done for a long time. Tenporary
appoi nt nents agai nst vacant posts had been nmde by the
universities and such posts had been continuing in sone
cases for ten years. The preanble to the Act of 1979 is a
key to wunfold the intention of the legislature to make this
law. It lays down that the Act was to provide for the
absorption of tenporary |lecturers ~of |ong standi ng working
in the universities of Rajasthan. [[264C- D]

8.A certain tenure of service for the purpose of
absorption was the object to be achieved and this 'has a
rati onal nexus with the object. The prescription of the date
fromwhich the period should begin and the date on which it
should end were nmerely incidental to the purpose. Any date
per haps coul d

247
have served the purpose which took into consideration |ong
tenure. What was intended by the use of the expression

"appoi nted on or before 25.6.1975 and nust have conti nued
until 12.6.1978 being the date of coming into force of the
Ordinance indicated that there should have been near- about
three years experience for being eligible for absorption
The date was a handy date. Handy in the sense it cane
quickly in the minds of some people. At least there is no
evidence that there was any attenpt to separate or penalise
pre-energency appointee and no decision was taken by -any
appropriate authority and no such evidence is there to make
a distinction bet ween pre-energency and post-energency
appoi ntees. Being in the enploynent at the tine of com ng
into operation of the O dinance was the pre-condition i.e.
12th June, 1978. Naturally sone day anterior to that date
had to be indicated to ensure |ong tenure of experience and
25t h June, 1975 was chosen because it was as good a date as
any other. [266B-D

9. It may be that 25th June, 1975 has some odour to
some people. It may be that it revised many attitudes but
this is wholly irrelevant. Any other date nmight have been
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chosen. A particular period was taken to make a person
eligible for bei ng screened for absorption and

regul arisation and if the begi nning date happens to coincide
with a particular date about which sone people have sone
menories, the |law would not become bad. That woul d be taking
too sensitive a view of human expressions. [267B-C|

10. For the regularisation of teachers, experience was
the object to be found out. Certain period of experience was
necessary for the basis for making the regul arisation. The
period of experience would be how much and the date of
experience should begin from what time are wthin the
| egi slative wisdom and there is nothing in this case to
indicate that the starting point i.e. to be in service on or
bef ore 25.6.1975 was an arbitrary choice, [269D E]

State of Msore & Anr. v. S.V. Narayanappa, [1967] 1
SCR 128, referred to.

JUDGVENT:

Cl VIL APPELLATE JURIL.SDI CTION: Civil Appeal Nos. 3285,
3284, 3286 & 3287-89182

Fromthe Judgment dated 17.2.1982 of the High Court of
Judi cature for Rajasthan, Jaipur Bench, Jaipur in DR
Speci al Appeal Nos. 192/81, 191/81, 196/81, 194/81, 193/81,
195/ 81 respectively.

Dr. Y.S. Chitale, Sobhagmal Jain-and S.K Jain for the

Appel | ant s.

G L. Sanghi, R K. Garg, Manoj Swarup, M. Lalita Kohli
B. D. Sharma and Aruneshwar CGupta for the Respondents.

The Judgrment of the Court was delivered by:

248

SABYASACHI MUKHARJI, J. These appeal s by special |eave
arise out of the judgnent of the Division Bench of the
Raj asthan H gh Court. The appeals are by the origina
petitioners before the | earned single judge of the Rajasthan
H gh Court and who having succeeded before the |earned
single judge becane respondents in the appeals filed by the
University before the Division Bench. The appellants in
these appeals and other connected appeals were tenporary
| ecturers and teachers on various subjects. They were
appoi nted tenmporary lecturers by the Vice-Chancellor by
virtue of section 20A of the University of Rajasthan Act,
1946.

Section 4 of the Rajasthan Universities Teachers and
Oficers (Special Condi tions of Servi ce) Act, 1974
hereinafter referred to as 1974 University Act provides for
regul ar selection by Selection Committees. Section 3 of the
1974 Act provides that no stop gap or part-tinme arrangenent
can be nmde for nore than six nmonths. The tenporary
appoi ntnents of |ecturers by the Vice-Chancell or “cannot be
made for nore than one academic year. Further sub section
(1) of section 3 of the said Act provi des t hat
notw t hst andi ng anything contained in the relevant law as
fromthe commencenent of the said Act, no teacher or officer
in any University in Rajasthan should be appoi nted except on
the recommendation of the Selection Commttee constituted
under section 4. Section 4 of the Act provided for the
constitution of the Selection Commttee for selection of
| ecturers and officers in the University, and dealt wth
certain other aspects and section 5 provides for the
procedure to be followed by the Selection Conmittee. The
other provisions of the said Act are not necessary to be
referred to. It appears that for along tine, indeed since
the inception of the University, there have not been regul ar




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 21

sel ections and appointnments of Ilecturers in the University
and as such the teachers’ organisations were pressing for
absorption on substantive posts of tenporary |ecturers who
were working for long years. It is not necessary to deal in
detail on this position, One Shri Y.K Tiwari filed a wit
petition before the Rajasthan H gh Court. The case was
di sposed of by a |earned single judge of the Rajasthan Hi gh
Court on 30th August, 1978 being Civil Wit Petition No. 446
of 1978-Yogendra Kumar Tiwari v. University of Rajasthan and
QO hers. The petitioner in that case was appointed as a
lecturer in Law on tenporary basis after being selected by
the Selection Comrmittee by an earlier order dated 10th of
January, 1975. The said petitioner had worked upto 19th
June, 1975 but he was allowed his salary upto 29th May, 1975
as his termwas not extended there after. He was not allowed
any salary for vacation also as he had
249
not conpleted six nmonths' service on the last day of the
session. The petitioner was reappointed as a |l ecturer on a
temporary basis by an order dated 13th Septenber, 1975. As
menti oned hereinbefore, there was |ong standing grievance of
the tenporary lecturers and therefore the Covernment of
Raj ast han pronul gated The Rajasthan Universities Teachers
(Absorption of Tenporary Lecturers) O dinance, 1978 which is
hereinafter referred to as the Ordi nance of 1978. It was the
case of the petitioner that he was eligible for screening.
It was further contended that the previous Vice-Chancell or
bef ore handi ng over charge of his office had passed an order
dated 2nd July, 1977 condoni ng the break in service of about
25 ‘tenporary lecturers in -University belonging to the
various departments including the faculty of law Para or
clause 3 of the said Odinance of 1978 had an  English
version as well as Hindi version. In view of the fact that
certain controversy is there, it is necessary to @set out
both these versions. Hindi wversion witten in Roman scri pt
reads as follows:
"Samast asthai pradhyapko ke sambandh nme jo is roop ne
25 June, 1975 ko vya usse purve niyukat kiya gaye the
aur jo Raj ast han Vi shvavi dhyal ay Adhyapak (Astha
Pradhyapko Ka  Anelan) Adhyadesh, 1978 (1978 ka
Adhyadesh S 5) ke praranbh ke samaya is roop ne karye
kar raha hein, unki apni apni asthai—niyukatiyo ki
tari kho ko 1agoo susangat vi dhi ke adhi n sanbandhit
vi shvavi dhyal aya dwara vihit nuntam ahartaon ko
sanmilit karte hue patrta ki sharto ki-unke dwara purti
ke adhyadhin aur sanbandhit vi bhag me —pradhyapko ki
adhi shthai riktiyon ki uplabhyata ki bhi~ adhyadhin
rehte hue, dhara 4 ke anhin gathit anuveekshan samt
ki sifarish per unke anel an aur adhi shthai niyukti per
sanbandhit vi shvi dhyal ay dwara vi char kiya jayega."
(underlined by us)
English version of the Ordinance reads as follows :-
"Al'l tenporary lecturers as were appointed as such on
or before the 25th day of June, 1975 and are
continuing as such at the conmencenent of the Rajasthan
Uni versities Teachers (Absorption of Tenporary
Lecturers) Odinance, 1978 (Ordinance No. 5 of 1978)
shall be considered by the University concerned for
their absorption and substantive appointnent on the
recommendati on of the Screening
250
Conmittee constituted under section 4 subject to their
fulfilling the conditions of eligibility including
m ni mum qual i fications prescribed by the University
concerned under the relevant |aw as applicable on the
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respective dates of their tenporary appointnments and
subject also to the avail ability of substantive

vacanci es of lecturers in the departnent concerned."
(underlined by us)
The | earned single judge in his judgnment out of which
appeals were taken to the Division Bench and from which
appeals arise cane to the conclusion that (i) the judgnent
in Tiwari’'s case had becone final as no appeal had been
preferred therefrom and (ii) clause 3 of the 1978 Ordi nance
nmeans that in order to be eligible for screening for
absorption a lecturer nust be in the appointnment of the
University any tine or for any period before 25.6.1975 and
then again she or he nust be a tenporary teacher on
12.6.1978 even though in between he or she m ght not have
been at all in service.
The | earned judge found that if H ndi version of clause
3 be given effect to then, to be eligible one nust have been
appoi nted before  25th June, 1975 and nust have been in the
enpl oynment as -~ suchat the commencenent of the O dinance- In
the Engli'sh” version of this Odinance, the words used are
"and are -continuing." This, according to the |earned judge,
was not the correct translation of the Hindi version and
according to his reading, instead of the words used as "and
are continuing as such”, wrds such as "and are conti nuously
in service or have been continuously in service" should have
been used if continuous enploynent fromprior to 25th June,
1975 to the 12th  of June, 1978 was required. The |earned
judge cane to the conclusion that in the Hndi version of
the Ordinance, only two conditions were required to be
fulfilled for absorption i.e. appointment before 25th June,
1975 and continuing as such at the tinme of the comrencenent
of this Ordinance i e. 12th June, 1978. Taking that in view,
the learned judge nade the rule absolute and directed the
respondents to appoint the petitioner to his substantive
post as the screening had already been done. This decision
was not appeal ed fromand it has been contended on behal f of
the appellants before us that 106 (| ecturers who were working
temporarily have all becone permanent. On 18th of April
1978 the Ordinance was re placed by an Act ~nanely The
Raj ast han Uni versities Teachers (Absorptionof Tenporary
Lecturers) Act, 1979 in which identical
251
| anguage was used. It was contended that interpretation
given in Tiwari’'s case was accepted by the |egislature as
correct. W shall deal wth this contention |ater. But the
fact that there was no appeal preferred by the State from
judgrment in Tiwari’'s case mght be that the judgnent was
delivered by the learned single judge on 30th August, 1978
and the Ordinance expired on 31st August, 1978. On 18th of
April, 1979 however the O di nance was replaced by 1979 Act.
So far as the present appeals before us are concerned,
the follow ng questions fall for our consideration
(1) whether, fixing of the date here nanely 25.6.1975
whi ch happens to be the date on which energency was cl anped,
for considering the lecturers of the University as eligible
for screening under section 3 of the Rajasthan Universities
Teachers (Absorption of tenmporary Lecturers,) Act, 1979
makes the Act invalid on the ground of differentiation
bet ween pre-energency and post-energency appointments, in
ot her words whether the date 25th June, 1975 when the
emergency was clanped on the country had any nexus with the
purpose of this Act ?
(2) what is true nmeaning of the expression wused in
section 3 of the Act ?
The short facts are that there were irregular
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appointnents in the Rajasthan University as lecturers for a
very |ong time. In other words, |lecturers had been
temporarily appointed and continued fromyear to year but
there were no rules for their absorption into permanent
cadre. Furthernmore it is undisputed that the services of the
| ecturers were termnated fromtine to tinme before vacation
and they were reappointed so as to deprive them of the
continuity of service which would have entitled them to
per manent absorption or regularisation of their services.

The Raj ast han Universities’ Teachers and Oficers
(Special Conditions of Service) Act, 1974-hereinafter
referred to as the 1974 Act had provi ded el aborate procedure
for recruitnent of teachers and officers in t he
universities. But no selections had been made on the basis
of that Act and all appointnents were nade on tenporary
basis. In 1978 as noted before the Odinance of 1978 was
promul gated with the object to provide for the absorption of
tenporary
252
| ecturers of long standing working in the universities of
Raj ast han. According to the University only those who had
been appoi nted before 25th June, 1975 and continued to be in
service on the date of the comng into operation of the
Ordinance i.e. 12th June, 1978 were eligible. As the
practice of the University, it was alleged, was to break the
service, one Tiwari noved the Hi gh Court and the decision of
the High Court and the basis of the said decision have been
set out hereinbefore

The | earned single judge inthis case on examni nation of
the materials cane to the conclusion that the origina
petitioners, the appellants  herein had succeeded in
establishing the fact that the date of 25th " June, 19 5 was
arbitrarily fixed which had no nexus with-the object or the
purpose of the said Act. Therefore he nade the rules
absolute. The |I|earned single judge came to the conclusion
that under the said Ordinance and under the said Act, the
date of 25th June, 1975 offended Articles 14 and 16 of the
Constitution.

The | earned single judge had dealt in his judgnment wth
the petition of Dr. Rukmani. He has set out the facts in
detail It is not necessary to set these out in-detail but
briefly these are: She passed her MA. in Hndi in 1969, she
did her Ph D. in Hndi in 1973 from the University of
Raj ast han. On 28th June, 1976 she was appointed tutor in
H ndi on a tenporary basis for a period of three nmonths in
the University of Rajasthan. She was permtted to work as
tutor on account of various extensions and ultinmately she
becane |l ecturer. A Selection Commttee of the University
sel ected her for lecturer. She was appointed as such with
effect from 9th Cctober. 1977. Her services were term nated
with effect from5th August, 1979 by an order of ‘the Vice-
Chancel | or.

The screening done as per order of the Hi gh Court in
Tiwari’s case resulted in absorption of about 106 |ecturers
who were working tenporarily. Oders to this effect were
issued on 17th August, 1978. Since the present appellants
being the petitioners before the Hgh Court were not
appointed as lecturers on or before 25th June, 1975, they
were treated as ineligible for being screened under the
provisions of the Odinance of 1978. It may be nentioned
that sonme of them appeared in the sel ection subsequently and
were found eligible except two of them who have been
absorbed as lecturers. The said Odinance of 1978 as
nmentioned herei nbefore expired on 31st August, 1978 and a
Bill was introduced and which after having undergone some
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amendnent s becane the Act

253

O 1979 and is known as Rajasthan Universities Teachers
(Absorption of Tenporary Lecturers) Act, 1979 (hereinafter
referred to as the Act of 1979). Having received the assent
of the Covernor on 17th April, 1979 it was published in the
Raj ast han Gazette on 18th April, 1979. The nmmin alteration
and anmendnment was that whereas the entire process of
screening of appointrment had to be finished by 31st August,
1978, the tine was thereafter extended till 31st August,
1979.

Dr. Rukmani and others applied in pursuance of the
advertisenent issued by the University. The Selection
Conmittee held the interviews on 16th and 17th July, 1979.
She was considered by the Selection Conmittee. The Sel ection
Conmittee did not select the said petitioner and she was
accordingly rejected by the Selection Committee. Dr. Ruknan
had challenged the O-di nance of 1978 and the Act of 1979 on
the one hand and al'so the Selection Commttee’ s decision by
whi ch she was assessed on the other and the respondents were
sel ected under-the Act of 1974.

The point that was canvassed nainly on behalf of the
petitioners before the learned single judge related to the
validity of the Ordinance of 1978 and the Act of 1979, since
both the Ordinance /'as well as the Act had got common feature
of making a teacher eligible for <consideration by the
Screening Conmittee, only if he or she was in the service of
the University on or before 25th June: 1975 and further that
he or she was also in the service of the University on 12th
June, 1978, the date when the Odi nance becane effective by
publication in the Gazette.

Section 3 of the Act of 1979 reads as foll ows:-

"3. Substantive appointnment of ~tenporary |ecturers.-

Al tenporary lecturers as were appoi nted as such on or

before the 25th day of June, 1975 and were conti nuing

as such at the conmencenent  of the Raj ast han

Uni versities Teachers (Absorption of Tenpor ary

Lecturers) Odinance, 1978(Ordinance No. 5 “of /1978)

shall be considered by the University concerned for

their absorption and substantive appointnent ~on the
recomendati on of the Screening Conmittee constituted
under section 4 or section 5 as case may be subject to
their fulfilling the condition of eligibility including

m ni mum qual i fications prescribed by the University

concerned under the relevant |aw as applicable on'the
254

respective dates of their tenporary appointments and

subj ect also to the availability of [ substantive

vacancies of lecturers in the departnment concerned."

Sections 5 and 6 were as foll ows: -

" 5- Re- Screeni ng. (1) Not wi t hst andi ng any-t hi ng
contained in section 7 or any other provision of the
Raj ast han Uni versities Teachers (Absorption of

Temporary Lecturers) Ordinance, 1978 (Ordinance No. 5
of 1978), the services of tenporary |ecturer, who was
consi dered for substantive appointnent by a Screening
Commttee but was not found suitable, shall be deemed
not have terminated and he shall continue to be a
temporary lecturer till he is again considered for
substantive appointment under section 3 after his
rescreeni ng under sub-section (2) of this section

(2) A temporary lecturer who was considered for
substantive appointnment by the Screening Conmittee
referred to in section 4, but was not found suitable
shall be again considered by the Screening Conmittee
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reconstituted in the sane nanner as is provided in that

section.

6. Appointnment to be under the Act No. 18 of 1974.- The
| ectures appointed to the substantive posts in
pur suance of t he provi si ons of t he Raj ast han
Uni versities Teachers (Absorption of Tempor ary
Lectures) Ordinance, 1978 (Ordinance No. 5 of 1978) or
of this Act shall be deemed to have been appointed

under the provisions of the Rajasthan Universities

Teachers and Oficers (Special Conditions of Service)

Act, 1974 (Act No. 18 of 1974)."

Section 8 provides for the term nation of the services
of the tenporary |lecturers not substantively appointed and
stated that the services of a tenporary lecturer who was
consi dered for substantive appointnment under sections 3, 4
and 5 but was not substantively appointed on or before the
31st day of August, 1979 would, stand termnated on the
expiry of ‘that day.

The l'earned single judge was of the view that the Act
had application to all the tenporary Ilecturers who were
working in_the various wuniversities in Rajasthan on the
rel evant dates and unl ess

255
they were selected by the screening commttee under the said
Act , their services ‘were to be term nated by 31st August,

1978. The object of the Act, according to the |earned judge,
was to regularise the services of those who were found
suitable after screening and to fulfil the conditions of
section 3 and then termnate the services of all other
tenmporary teachers on expiry of 31st August, 1978.

The main controversy raised before the |earned single
judge of the High Court related to the fixation of the two
dates nanely 25th June, 1975 and secondly the date of the
comencement of the O dinance nanely 12th June. 1978. But
what was pressed was about the validity of the date fixed as
25th June, 1975 as the date on or before which the teacher
shoul d have been functioning as a teacher in a particular
University. Was this date arbitrary ?

It is stated by the learned judge that the court
enquired fromthe Advocate-CGeneral who appeared on behal f of
the State and from the |earned counsel of the  Rajasthan
University as to what had pronpted the fixing of the date as
25th June, 1975.

It may be nmentioned as it is well-known that 25th June,
1975 was the date on which | ast energency was introduced in
the country. The |learned Advocate-Ceneral had subnitted
before the |learned single judge that it was at the instance
of the Rajasthan University and the Vice Chancellor that The

date was so selected. The standing counsel, the learned
judge recorded, took the stand that so far as the University
was concerned, it had never suggested the above date and he

had got no reason to justify the fixing of that date. The
| earned judge sumoned the secretariat file. It was reveal ed
that the date was fixed precisely on account of the
suggestion of the Vice-Chancell or of the Raj ast han
University. The Ilearned judge extracted froma portion of a
letter dated 30th January, 1978 from the file of the
Uni versity which reads as foll ows: -
"It is proposed that all the tenporary |lecturers
appointed on or before 25.6. 1975 be screened by a
Screening Committee appoi nted by t he Uni versity
concerned and on the recomendation of screening
conmittee they be absorbed subject of course to the
avail ability of the vacancies in the departnent and the
candidate fulfilling the prescribed qualifications.
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25t h day of June, 1975 has been suggested
256

as crucial date taking into account the fact that we

could take care of all appointments made before the

nati onal energency which was clanped with effect from

25.6.1975."

The two drafts of the Ordinance which were sent with
the letter also contained the alteration in the date which
had been changed from 1st day of Septenber, 1973 to 25th
June, 1975. This was also noted by the | earned single judge.
It was subnitted before the I|earned single judge that
certain representations were nmade by the University teachers
and their associations to change the date from 1973 to 1975
and to substantiate that allegation, the above file was
pl aced before the Court. However, the reconmendations
contained in the file, according to the learned Single
judge, nowhere contained 25th June, 1975 as the date of the
Ordinance. In their representations there was a denmand that
the earlier Governnent decision to fix the date of
eligibility as 1st of Septenber, 1973 should be altered to a
date so as to cover cases of all —other lecturers who had
been appointed later on also. It is evident, therefore, in
view OF the history ~of appointnent of tenporary |ecturers,
that the intention was to regul ari se the appointnents taking
into consideration’ certain tenure of experience or office
into consideration, /1t was initially suggested that 1973
shoul d be taken as the date to begin with i.e. who should be
on the roll of lecturers on that date in 1973 but due to
representati ons on behal f of the associations of teachers so
as to include subsequent appointees, it was changed. Wy
this particular date was chosen, there is no specific answer
but there is a letter from the Vice-Chancellor which
i ndi cated that such date shoul d be taken, because 25th June,
1975 was the date of energency, that date should be taken as
he said ' we should take care of all appointnents before the
nati onal energency”. |In order. to appreciate the problem of
regul arisation, the Ilearned single judge noted that the
University of Rajasthan had been adopting a practice of
appointing tenmporary lecturers for a fixed period and after
a gap to reappoint. It had created a controversy and severa
teachers were found ineligible on account of this break in
service and this had led to the earlier wit petition which
we have nentioned herei nbefore.

The earlier wit petition (Tiwari’'s) had interpreted
clause (3) now section 3 of the Act to mean that continuity
of service between 25.6.1975 to 12.6.1978 was not necessary
and all that was required was that one must be in- service on
or before 25.6.1975 and then
257
again on 12 6.1978 This is a point on which we woul d have to
express our opinion as to whether the |earned single judge
was correct in his interpretation

On the basis of the interpretation of section 3 of the
Act as nmmde by Tiwari’s case (supra) by which the |earned
single judge felt himself bound and with which the | earned
single judge agreed, he accordingly nade the rule absolute
The learned single judge was of the opinion that a clear
differentiation had been made between pre-enmergency and
post - emer gency appoi ntees of teachers and there was no basis
or nexus for such differentiation with the object of the Act
and such differentiation amunted to discrimnation and
violated Articles 14 and 16 of the Constitution. The | earned
single < judge also struck down the consequential part of
section 6 and 7 of the Act as nentioned hereinbefore.

The universities of Rajasthan preferred appeal s agai nst
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the judgnent and order of the |learned single judge. The
State CGovernment did not. The Division Bench was unable to
accept the interpretation of section 3 of the Act as made by
the learned single judge and was of the opinion that what
was required was continuous enployment from prior to 25th
June, 1975 to 12th June, 1978 to be eligible for screening
for absorption and the D vision Bench was of the view that
25t h June, 1975 was chosen such as any other date and there
was no differentiation between pre-energency and post-
emer gency appoi nt ees for absorption as Ilecturers. The
Di vision Bench therefore set aside the decision of the
| ear ned single judge.

Bei ng aggrieved by the said decision, the origina
petitioners have preferred these appeals by special |eave to
this Court.

As nment i oned her ei nbef ore t wo poi nt's require
consideration by wus - (i) what is the true neaning of
section 3 of the Act of 1979 and (ii) whether by choice of
the date ~of 25th June, 1975, ~an invidious distinction has
been nade bet ween pre-energency appoi ntees and post-
enmer gency -appoi nt ees, which has no nexus with the purpose of
the Act and as such the Act is violative of Articles 14 and
16 of the Constitution.

As nentioned hereinbefore, the | earned single judge of
the Rajasthan Hi gh /Court in these appeals had relied heavily
on the interpretation made in Y. K Tiwari’'s case (supra) of
clause (3) of 1978 Odinance. Before us -also in these
appeal s this was reiterated.
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It was cont ended that t hat ~ was the only possi bl e
construction of clause (3) of 1978 Ordi nance and necessarily
of section 3 of 1979 Act. W shall presently deal with this
contention. It was further contended that this clause (3) of
1978 Ordi nance having received judicial interpretation and
when the |egislature enacted the 1979 Act, the legislature
had before it this interpretation and when a particular form
of legislative enact ment had recei ved aut horitative
interpretati on whether by judicial decision or by a |ong
course of practice is again adopted in framng of a |ater
statute, it is sound rule of construction to hold that the
words so adopted were intended by the |egislature to bear
the meaning which had been so put upon them (See Craies on
Statute Law, Seventh Edition p. 139).

This argunent, however, cannot in this case  be
accepted. As we have noted before, the fact that there was
no appeal perferred fromthe | earned single judge’ s decision
in Y.K Tiwari’s case is of not much significance in the
facts and circunstances of this case because the O di nance
which was the subject matter of interpretation by the
judgrment expired wthin tw days of the delivery of the
judgrment and perhaps on this ground it was not- thought
necessary to pursue this matter. Secondly, the new Act camne
very soon thereafter within a period of about six nonths.
Therefore it could not be said that there was any long
practice or of any judicial interpretation of |ong standing,
Indeed this aforesaid rule of interpretation which we have
not ed herei nbefore should be used in a careful manner It was
observed by Lord Scarman in the case of R v. Chard (1984
A C. p. 295) that the theory which has been noted
herei nbefore was not a canon of construction of absolute
obligation but only a presunption in the circunstances to be
taken in j udi ci al i nterpretation. Thi s proposition
according to Lord Scarman, is well-settl ed.

In the aforesaid view of the matter, we are of the
opinion that the interpretation of clause (3) of the
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Ordinance of 1978 in Tiwari’s case could not in the facts
and circunmstances be treated to be such an authoritative

pronouncement which wll bind the courts in subsequent
decisions in the interpretation of an Act which was passed
soon thereafter, if on a proper construction of the

subsequent enactnent, it appears that the expression had not
been correctly interpreted. W have noted the Hindi version
of clause (3) as well as the English version. The English
versi on presents no difficulty nanely those who are
appoi nted before 25.6.1975 and "are continuing" on the date
when the Ordi nance cane into effect i.e. 12.6.1978.

259

So therefore "were continuing as such .. in the Act nust
nmean that to be eligible for absorption these tenporary
| ecturers should have been in continuous enploynment from a
date prior to 25.6.1975 to the date of the commencenent of
the Ordi nance of 1978 i.e. 12.6:.1978.

The object ~of this legislation was to provide for
absorption of ~tenporary |lecturers of long standing. So
theref ore experience and conti nuous enpl oynent wer e
necessary-ingredients. The H ndi version of the O dinance
used the expression "ke pratanbh ke sanaya is roop ne karya
kar rahe hein" is capable of meaning "and are continuing" to
work as such at the time of the comencenent of the
Ordi nance. Keeping ' the background of the purpose of the Act
in viewthat would be the proper construction and if that is
the proper construction which is in~ consonance wth the
Engl i sh version of the Ordinance and the Act as well as with
the object of the ‘Act then in-our opinion the Act and the
Ordi nance should be construed to mean that only those woul d
be eligible for screening who were appointed prior to
25.6.1975 and were continuing at _the time . of t he
comencemnent  of the Ordinance i e. 12. 6. 1978 i.e.
approxi mately about three years. If that is the @ correct
reading, then we are unable to accept the criticismthat
those who were for a short. period appointed prior to
25.6.1975 then again with interruption were working only at
the time of the comrencenent of the Ordinance i.e. 12.6.1978
would also be eligible. In other words people with very
short experience would be eligible for absorption. That
cannot be the purpose of the Act. It —cannot be so read
reasonably. Therefore on a proper construction it means that
all temporary lecturers who were appointed as such on or
before 25.6.1975 and were continuing as such at -the
comencenment of the Ordinance shall be considered by the
University for screening for absorption.  The expression
"were continuing is significant. This is in consonance with
the object of the Act to ensure continuity of experience and
service as one of the factors for regularising the
appoi ntnent of the tenporary |lecturers. For regularising the
appoi nt nent  of temporary lecturers, certain continuous
experience is necessary. If a legislature considers a
particul ar period of experience to be necessary, the w sdom
of such a decision is not subject to judicial review
Keeping the aforesaid reasonable neaning of clause (3) of
the Ordinance and section 3 of the Act in view, we are of
the opinion that the criterion fixed for screening for
absorption was not an irrational criterion not having any
nexus with the purpose of the Act Therefore, the criticism
t hat
260
a teacher who was working even for two or three nonths only
before 25.6.1975 and then with long interruptions was in
enpl oyment of the University at the tinme of the commencenent
of the Odinance would be eligible but a teacher who had
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wor ked continuously from 26.6.1975 i.e. after the date fixed
i.e. 25th June, 1975 for three years would be ineligible and
as such that will be discrimnation agai nst | ong experience,
cannot be accepted. Such a construction would be an
unr easonabl e construction unwarranted by the | anguage used
in the provisions concerned. It is well-settled that if a
particul ar period of experience is fixed for screening or
t‘or absorption, it is within the wi sdomof the |egislature,
and what period should be sufficient for a particular job or
a particular enploynent is not subject to judicial review
W need not refer to a |arge nunber of decisions on this
poi nt .

Anot her contention was urged before us that if it was
held that the proper interpretation of section 3 of the Act
of 1979 is that in order to be eligible for screening for
absorption one should be -appointed before the 25th June,
1975 and continued to be a teacher on the day of the com ng
into operation of the Ordinance i.e. 12.6.1978 i.e.
continuously for a period of about three years then the Act
cannot apply to-anyone. It was submtted that in Rajasthan
universities there was the practice to keep tenporary
teachers with breaks and nobody coul d continuously hold the
post for a continuous period of three years indeed not nore
than six months. It ‘was urged that the practice prevalent in
the universities was to break the service of the tenporary
| ecturers and not to allowthem continuously to work. The

proper interpretation would be that these ‘breaks i.e. a
break for a month or 'so during vacation shoul d be consi dered
as ’'functional gaps’ and temporary teachers who had
functional gaps but were in-fact in continuous service
should be treated for ~all practical purposes to be in
continuous service. It was submitted on behalf " of the

universities as well as the State CGovernnent before us that
the universities as well as the State Governnent had al ways
taken the stand that continuous service was covered by the
Act and continuous service included those tenporary teachers
who had ’'functional gaps’ but were in fact in continuous
service. Looked at from that point of view there was no
guestion of the Act not being of any wuse. It was further
submitted that none of the respondents who had been absorbed
had that qualification If that is so, the appointments nay
be bad and these facts nay be | ooked into if appropriate
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applications are nade by the appellants and others. | nproper
application of lawin certain cases does not nake thelaw b
ad per se. Useless lawsimlarly 1is not ‘always arbitrary
I aw.

Next conmes the question whether the <choice of  25th
June, 1975 as the date prior to which tenporary teachers
nmust have been in enploynment to be eligible for screening is
bad as such. If 25th June, 1975 was taken in “order to
differentiate between pre-energency and post - ener gency
appoi ntees for consideration for absorption then ‘there
cannot be any doubt that such a differentiation would anount
to an arbitrary discrimnation. Because the fact whether one
was a pre-energency appointee and another a post-emnergency
appoi ntee was wholly irrelevant to the object of the Act and
the Ordinance i.e. absorption of tenporary |ecturers of |ong

standi ng wor ki ng in the wuniversity. Therefore to the
guestion of absorption of tenporary lecturers of |ong
standing, inposition of emergency in the country and

appoi ntnent prior or subsequent thereto is wholly irrel evant
and has no nexus. Differentiation on a ground which is
irrelevant anobunts to discrimnation. This is well-settled
by nunerous decisions of this Court. It is not necessary to
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refer to these decisions. It is sufficient if we mention the
decision of this Court In Re The Special Courts Bill.
1978(1) where at page 534 the |earned Chief Justice inter
alialaid down the following principles to judge validity
under Article 14 of the Constitution:-

1

The first part of article 14, which was adopted

fromthe Irish Constitution, is a declaration of
equality of the civil rights of all persons within
the territories of India. |t enshrines a basic

principle of republicanism The second part, which
is a corollary of the first and is based on the
| ast clause of the first section of the Fourteenth
Amendnent of the Anerican Constitution, enjoins
that equal protection shall be secured to all such
persons in the enjoynent of their rights and
[iberties without discrimnation of favouritism
It is apledge of the protection of equal |aws,

that is, laws that operate alike on all persons
under |ike circunstances.
The State, in the exercise of its governnenta

power, has of necessity to nmake |aws operating
differently on

(1) [1919] 2 S.C. R A476.

262

di fferent groups or classes of persons withinits
territory to attain particular ends in giving
effect to its policies, and-it nust possess for
that purpose |arge powers of distinguishing and
classifying persons or things to be subjected to
such | aws.

The Constitutional —command to the State to afford
equal protection of its laws sets a goal not
attai nable by the invention and application of a
precise formula. There fore, ~classification need
not be constituted by an exact or scientific
exclusion or inclusion off persons or things. The
Courts should not insist on delusive exactness or
apply doctrinaire tests for determ'ning the
validity of <classification in any given -case.
Classification is justifiedif it is not palpably
arbitrary.

The principle wunderlying the guarantee of article
14 is not that the same rules of |aw should be
applicable to all persons within the Indian
territory or that the sane renedies shoul d be made
available to themirrespective of differences of
circunmstances. It only neans that all persons
simlarly circunmstanced shall be treated alike
both in privileges conferred and liabilities
i nposed. Equal |laws would have to be applied to
all in the sanme situation, and there should be no
di scrimnati on between one person and another if
as regards the subject matter of the |egislation
their position is substantially the same.

By the process of classification, the State has
the power of determ ning who should be regarded as
a class for purposes of Ilegislation and in
relation to a | aw enacted on a particul ar subject.
This power, no doubt, in some degree is likely to
produce sone inequality; but if alaw deals with
the liberties of a nunber of well-defined classes,
it is not open to the charge of denial or equa
protection on the ground that it has no
application to other persons. Cassification thus
means segregation classes which have a systematic
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relation, usually found in common properties and
characteristics. It postulates a rational basis
and does not mean herding together of certain
persons and cl asses arbitrarily.
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6. The law can meke and set apart the classes
accordi ng to the needs and exigencies of the
soci ety and as suggested by experience. It can
recogni se even degree of evil, but t he
classification shoul d never be arbitrary,
artificial or evasive.

7. The classification must not be arbitrary but mnust
be rational that is to say, it nust not only be
based on sonme qualities or characteristics which
are to be found in all the persons grouped

together and not in others who are let out but
those qualities or characteristics nust have a
reasonable relation to the obj ect of the
| egislation. In order to pass the test, two
conditions rmust be fulfilled, nanmely, (1) that the
classification nust be founded on an intelligible
differentia which distinguishes those that are
grouped together from others and. (2) that
differentia nust have a rational relation to the
obj ect sought to be achieved by the Act."

In support of the contention that 25th June, 1975 was
chosen because of the energency. reliance was placed on
certain comunications fromthe Vice-Chancellor which have
been noticed by the |earned single judge. The |earned single
judge cane to the conclusionthat was the basis i.e to
differentiate between pre and post emergency appointees. The
Di vi sion Bench did not accept this view W are in agreenent
with the views of the Division Bench

It appears to us that the primary object ' of the
Ordinance as well as of the Act was to provide for the
absorption and regul ari sati on of tenporary |ecturers of |ong
standing in the universities in Rajasthan. Wat was i ntended
was that the tenporary teachers of |ong standing should be
screened and 25th June, 1975 was taken r because it was as
convenient a date as any other. \Wile interpreting the
provi sions of any Act, what is necessity is the intention of
the, legislature and that has to be found out from the

| anguage used, it is not the view of the Vice-Chancellor or
of an officer or authority who m ght or mght not have put a
note to the Bill. Ws there anything to. spell out the

intention of the legislature in fixing a particular date? It
Is well-settled that speeches of the Menbers of the House
could at best be indicative of the subjective intention or
the speaker but would not reflect the inarticulate nenta

processes
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lying behind the majority of those who voted which carried
the bill to become an Act. The objective must be seen. The

objective was to fix some tenure to nmake tenporary teachers
eligible for screening for absorption. In this connection
reference nmay be nade to the observations of this Court in
Copalan v. State of WMdras. (1) The sane view was also
reiterated in the case of (2) State of Travancore Cochin v.
Bonbay Conpany Limted and State of West Bengal v. Union of
I ndi a. (3)

It appears to us that according to the statenent of
obj ects and reasons of the Ordinance and bearing in nind the
preanmbl e of the Act, the nain object was to nmake a specific
provision for the selection of teachers and officers in the
uni versities which had not been done for a long tine.
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Tenporary appoi nt nents agai nst vacant posts had been made by
the universities and such posts had been continuing in sone
cases for ten years. The preanble to the Act of 1979 is a
key to wunfold the intention of the legislature to make this
law. It lays dowmn that the Act was to provide for the
absorption of tenporary lecturers of |ong standing working
in the universities of Rajasthan. The objects and reasons of
the Ordi nance of 1978 read as foll ows: -

"An O di nance to provide for the absorption of

temporary lecturers of long standing working in the

Uni versities in Rajasthan.

In the Rajasthan Universities Teachers and Oficers

(Special Conditions of Service) Act, 1974 (Rajasthan

Act No. 18 of 1974) specific provisions have been nmade

for the selectionof teachers and officers in the

Universities. But for one reason or the other, regular

sel ection committees in the Universities should not

meet ‘to hold regular selections before and after the
conmencenent of the Act . Ther ef or g, tenmporary
appoi ntnent s agai nst such vacant posts were nmade by the

Uni versities. Such appoint nents have been continuing in

some cases for the last ten years with a view to solve

this long standi ng problem
(1) [1950] S.C.R 88.
(2) [1952] S.C.R 1112.
(3) [1964] 1 S.C R 371
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it was consi dered necessary to regul ari se t he

appoi nt nent s t hrough specially constituted Screening

Conmi ttees-

Since, the acadenic session was about to comrence and

since the Rajasthan Legislative Assenbly was —not in

session and t he Gover nor was sati sfied t hat
circunst ances exi sted which rendered it necessary for
himto take inmmediate action, he made and prormul gated
the Rajasthan Uni versity Teachers (Absorption of

Tenporary Lecturers) Odinance, 1978 on 8th day of

June, 1978."

If the intention of the legislature in fixing 25th
June, 1975 in the impugned section of the Act was to nake
differentiation on the basis of pre-enmergency -and post-
emergency tenporary |lecturers then there was no difficulty
in agreeing wth the view taken by the | earned single judge
of the Rajasthan Hi gh Court and accepting the subm ssions
advanced on behalf of the appellants before us. However, as
noted before, the division Bench of the H gh Court coul d not
spell out such an intention from any of the provisions of
the Ordinance as well as the Act. W respectfully agree. The
Court can only search for the objective intent of the
| egislature primarily in the words used in the enactnent
ai ded by such historical material as reports- of the
statutory conmittees, preanble etc. It was laid down in the
case of Stale of West Bengal v. Union of India (supra) that
a statute, as passed by the Parlianment, is the expression of
the collective intention of the legislature as a whole. It
nmay be borne in mnd that in this case there was no
particular point of viewin mnd of the University. W have
noted the objects and reasons of the O di nance.

The problem for the solution of which this O dinance
was passed and this Act was enacted, was to regularise the
appoi nt nent s t hrough specially constituted Scr eeni ng
Conmittees for tenporary teachers of |long standing. There is
a further fact which is inportant that initially it was
proposed to cover the cases of tenporary |ecturers appointed
on or before June, 1973 but representati on was nade by the
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temporary lecturers that would deprive many subsequent
appoi ntees and therefore the benefit was extended to those
tenmporary teachers who were appointed on or before 25-6-
1975. It appears that the intention was that those who had
continued from a date prior to 1975 upto June 1978 shoul d
get the benefit. Such benefit had to be fixed giving a
particul ar period and from the nere

266

fact that 25th June, 1975 was fixed which al so happens to be
the date on which energency was clanped on the country, it
cannot be said that emergency was the nexus.A certain tenure
of service for the purpose of absorption was the object to
be achieved and this has a rational nexus with the object.
The prescription of the date from which the period should
begin and the date onwhich it should end were nerely
incidental to the purpose. Any date perhaps could have
served the purpose which took into consideration |ong
tenure. What was intended by the use of the expression
"appoi nted on or before 25-6-1975 and nust have conti nued
until 12-6-1978 being the date of coming into force of the
O di nance-indicated that there should have been near about
three years experience for being eligible for absorption

The date was a handy date: Handy in the sense it cane
quickly in the mnds of sone people. At least there is no
evidence that there was any attenpt to separate pre-
enmer gency appoi ntees / and no decision was taken by any
appropriate authority and no such evidence is there to make
a distinction bet ween pre-emergency and post-emnergency
appoi ntees. Being inthe enploynent at the tine of com ng
into operation of the Odinance was the pre-condition that
is 12th June, 1978. Naturally, sone day anterior to that
date had to be indicated to ensure |ong tenure of experience
and 25th June, 1975 was chosen because it was as good a date
as any ot her.

It may be borne in mnd that wisdomor |ack of w sdom
inthe action of the Government ~or legislature is not
justiciable by court. See in this connection the
observations of the U S Supreme Court in the case of
Metropolis Theater Conpany v. City of Chicago and Ernest J.
Magerstadt.1l To find fault with a llawis not to denonstrate
its invalidity. There the |earned judge M. Justice Mkenna
observed as foll ows: -

"It may seemunjust and oppressive, yet be free from

judicial interference. The problens of governnent are

practical ones and may justify, if they do not require,

rough recomrendati ons, illogical, it my be, and
unscientific. But even such criticismshould not be
hastily expressed. VWhat is best is not al ways

di scernible, the w sdomof any choice may be disputed

or condemmed. Mere errors of Covernnent
(1) 57 Lawyers’ Edition 730.
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are not subject to our judicial review It is only its

pal pably arbitrary exercises which can be declared

void...." This passage has been quoted with approval by

Chi ef Justice Chandrachud in Prag lce & Gl Mlls &

Anr. Etc. Vs. Union of India.

We nust bear in mind that mere errors of Government are
not subject to judicial review Wat is best is not always
di scernible. It my be that 25th June, 1975 has sone odour
to sone people. It nmay be that it revised many attitudes but
this is wholly irrelevant. Any other date night have been
chosen. A particular period was taken to make a person
eligible for bei ng screened for absorption and
regul ari sati on and if the beginnings date happens to
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coincide with particular date about which sone people have
sone nenories, the law would not become bad. It seens that
woul d be taking too sensitive a view of human expressions.

Great deal of reliance was placed on a five judges’
Bench decision of this Court in the case of D.S. Nakara and
O hers v. Union of India.(1) There it was found that the
Central Governnent servants on retirenent fromservice were
entitled to receive pension under the Central Civil Services
(Pension Rules, 1972. Under the earlier pension schene the
pension was related to the average enolunments during 36
nonths just preceding retirement. On 25th My, 1979, the
Government of India, Mnistry of Finance issued Ofice
Menor andum whereby the fornmula for conputation of pension
was |iberalised but nade it applicable to governnent
servants who were in service on or after that specified
date. By anot her Menorandum of the Mnistry of Defence dated
28t h  Sept enber, 1979, the Jliberalised pension fornula
i ntroduced for the governnent servants governed by the 1972
Rul es was extended to the Armed Forces personnel subject to
l[imtations set ~out in the nenorandumwith a condition that
the new rules of pension would be effective from 1st April
1979 and night be applicable to all service officers who
becore/ became non-effective or on after that date. The
l'i beralised schene “introduced a slab systemfor conputation
of pension, raised pension ceiling and provided for average
emoluments with reference to last ten nonths' service
Consequently, the pensioners who retired prior to the
specified date had to earn pension onthe average enol u-

(1) [1978] 3 S.C. R 293 at 333.

(2) [1983] 1 S CC 305=[1983] 2°'S.C. R 165.
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nents of 36 nonths' salary just preceding the date of
retirement. Thus they suffered triple jeopardy viz. |ower
average enol unments absence of slab systemand | ower ceiling,
and being so aggrieved they filed the wit petitions in this
Court contending that the nenoranda were in violation of
Article 14. Petitioners | and 2 were retired pensioners of
the Central CGovernment who had retired prior to the
specified date and petitioner 3 was a society  registered
under the Societies Registration ‘Act, 186(), formed to
ventilate the legitimte public problenms and consistent with
its objective it was espousing the cause of the petitioners
all over the country.

This Court held that pension was neither a bounty nor a
matter of grace depending upon the sweet wll of the
enpl oyer, nor an ex gratia paynent. It was a paynment for the
past service rendered. The nost practical raisond etre for
pension is the enability to provide for one self due to old
age It created a vested right and was governed by the
statutory rules such as the Central Civil Services (Pension)
Rul es which were enacted in exercise of power conferred by
Articles 309 and 148(5) of the Constitution

The expression ’pensioner’ was generally understood in
contradistinction to the one in service. In that case
Article 14 was wholly violated i nasnmuch as the pension rules
being statutory in character, the anmended rules, since the

specified date, accord differential and discrimnatory
treatnent to equals in the matter of comutation of pension

Pensi oners being all. equal, no date could be chosen to
separate one group getting nore benefit than other. If a
particul ar benefit is to be given to all then making a
classification between themis discrimnatory. Pension was
the right of all retired persons.A particular date was

chosen by the Governnent and that date had no nexus with the
purpose of the Act i.e. give relief to them
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There are sone cases where choice of date has not been
guestioned. For instance Union of India & Anr. v. Ms.
Par ameswaran Match Wirks Ltd, (1) wherein by notification
dated 21st July, 1967, benefit to a concessional rate of
duty was made available if a manufacturers of nmatches nade a
declaration that the total clearance of matches from a
factory would not exceed 75 million during a financial year
There the date chosen was 21st July, 1967. It was contended
before this Court by the Union of India that the
(1) [1975] 2 S.C R 573,
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concessional rate of duty was intended for snall bona fide
units who were in the field when the notification dated 4th
Septenber, 1967 was issued. The concessional rate of duty
was not intended to benefit the large units which had split
up into snaller units to-earn the concession. There this
Court observed at a page 579 as follows: -

"The choice of a date as a basis for classification
cannot always be dubbed as arbitrary even if no
particul ar reason is forthconing for the choice unless
it is shown to be capricious  or whinsical in the
circunstances. VWen it is seen that a line or a point
there must be and there is no mathematical or |ogica
way of fixing it precisely, the decision of the
| egislature or its delegate nmust be accepted unless we
can say that it is very wide of the reasonable mark."

But as we have nmentioned hereinbefore;> Nakara's case
(supra) dealt with the problemof benefit to all pensioners.
The choice of the date of 1st April, 1979 had no nexus with
the purpose and object of the Act. The facts in the instant
case are, however, different.. For the regularisation of
teachers, experience was the object to be found out. Certain
peri od of experience was necessary for the basis for nmaking
the regul arisation. The period of experience would be how
much and the date of experience should begin fromwhat tine
are within the legislative w sdomand there is nothing in
this case to indicate that the starting point i.e., 'to be in
service on or before 25.6.1975 was an arbitrary choi ce:

Reliance in this connection may al so be placed on the
case of State of Msore & Anr. v. S. V. Narayanappa. (1) For
the purpose O the instant case it is not necessary to set
out in detail all the facts of that case. The facts of that
decision have a ring of famliarity wth the facts of the
present case. There also choosing a particular date did not
nake the Act bad for the purpose of regularisation of the
appoi ntnents in the Mysore Governnent.

Various submi ssions and sone other decisions were
pl aced before us in aid of rival subm ssions. I'n the view we
have taken as indicated hereinbefore, it is not necessary to
refer to these
(1) [1967] 1 S.C R 128.
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For the reasons aforesaid, we are of the opinion that
the |l earned judges of the Division Bench of the Rajasthan
Hi gh Court were right. The appeals therefore fail and are
di sm ssed. There will be no order as to costs in the facts
and circunstances of the case.

W are told that except two, all other appellants have
al ready been absorbed. It has also to be borne in mnd that
in considering whether |lecturers are eligible or not those
who are functioning since prior to 25.6.1975 unti
12.6.1978, functional gaps as we have indicated hereinbefore
shoul d be ignored and if possible sone arrangenents be nade
where after appropriate screening or selection as the case
may be, those who have been functioning as temnporary
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teachers for |long period mght be absorbed including the
appel | ants, subject to the rules of the University.

N. V. K. Appeal s di sni ssed
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