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ACT:

Code of Criminal Procedure, s. 164--Test identification
parade held by Magistrate of the Third C ass--Record of such
identification whet her i nadmi ssi ble in evi dence as
contravening s. 164 of the Code.

HEADNOTE

The appel | ant who was suspected of having taken part in
a dacoity was put .up 'for identification by the wtnesses
in atest identification parade which was conducted by a
Magi strate of the Third dass. | The Magistrate noted in
Col. 5 of the prescribed formthe fact of identification by
a witness, in Col. 7 he recorded further statenents nmade by
the witness after he had purported to identify the ~accused.
Later the appellant was tried for the offence under s. 395
at the Indian Penal Code, and convi cted. Hi s appeal to the
High Court failed. In this Court it was urged on behalf of
the appellant that the record of the test identification
parade was inadmissible in evidence as the  statenents
the rein were recorded by a Magistrate of the Third d ass
who was not enpowered under s. 164 of the Code of Crimna
Procedure to record such statenents.

HELD: A Magistrate when called upon to conduct
verification proceedi ngs should confine his attention only
to the steps to he taken to ensure that the w tnesses were
able to identify certain persons alleged to have been
concerned in the commssion at the crime or to identify
certain things which were said to be the subject matter
thereof. The Code of Crimnal Procedure does not sanction
his transgression of this linit and recording at other
statements which may have a bearing in establishing the
guilt of the accused except in accordance with s. 164 of the
Code. [296 C- D]

In the present case the Magistrate was called upon only
to conduct the’ identification proceedings. He was not
required to record any confession or to i nterrogate
witnesses to elicit any other facts or call upon them to
make any statement beyond nere i dentification. The
statements in Col. 7 would therefore be inadmssible in
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evi dence. This would however not be applicable to the
record under Col. 5 [296 @

As the High Court had not taken into consideration the
statements in Col. 7 its judgnent could not be said to
suffer "from t he infirmty of having relied on
i nadm ssi bl e evidence. [296 H

Deep Chand v. State of Rajasthan, [1962] 1 S.C R 662,
appl i ed.

Nazir Ahmad v. King Enperor, A l.R 1936 P.C. 253 and
Rankri shan Mthanlal Sharma v. State o/ Bonbay, [1955] 1
S.C R 903, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI'SDI'CTI ON: Crim nal Appeal No. 130
of 1966.

Appeal. by special |eave fromthe judgnent and order
dated 'April 24, 1985 of the Madhya Pradesh H gh Court,
Gnal i or Bench in Crimnal Appeal No. 55 of 1964.

290

R L. Kohli, for the appellant.

I. N Shroff for the respondent.

The Judgrment of the Court was delivered by

Mtter, J. This i's an appeal by Special Leave fromthe
j udgrment and order of the Madhya Pradesh Hi gh Court, Gwalior
Bench on April 24, 1965 in Criminal Appeal No. 55 of 1964.
The said appeal was heard and di sposed of along with two
ot her appeals Nos. 44 and 45 of ~1964. The appel | ant
bef ore us, Harnath Singh, was the appellant in Appeal No.
55 of 1964 while Narayan Singh and Chhotelal were the
appellants in the other two appeals. Narayan Singh and
Harnath Singh were, convicted by the Additional Sessions
Judge, Morena, under s. 395 of the Indian Penal Code ' while
Chhot el al was convicted in the sane trial under s. 395 read
with s. 75 of the Indian Penal Code:

The prosecution case was as foll ows. There was a
dacoity at the house of one Dhudilal in village Chhota Kheda
on the night of Decenber 10, 1962 .in which the inmtes of
the house were beaten and property, to wit, Rs. 350 in
currency notes, sone silver ornaments etc., belonging to one
Raghunat h wer e taken away by the dacoits from the -said
house. Rankumar (P.W 1 ) raised an al arm whi ch brought the
nei ghbours on the scene and one of the dacoits, Chhotelal

was caught on the spot and handed over to the police. The
first information report was | odged by Dhudilal at about 9
a.m on the follow ng norning. During investigation Rs.

335 in currency notes besides sonme silver articles and snal

change were found on the person of Chhotelal.Sone articles
were al so produced by Narayan Singh on Decenber 12, 1962. On
the same day, on a personal search of the appellant - Harnath
Si ngh, four George V silver rupee coins, one Victoria silver
rupee coin, one silver half-rupee coin and one old square
coin with vermllion on themwere found and seized. O
Decenber 25, 1962 there were test identification parades  of
the accused and all the appellants were identified by sone
of the eye wtnesses The appellant, Harnath Singh, was
identified by Rankumar (P.W 1), Panabai (P.W 13) and
Hari Shankar (P.W 15). The articles seized fromthe accused
were also identified. Chhotelal admtted his presence in the
village of the night of the incident and the seizure of Rs.
335 fromhis person but clained themas his own. He denied
the seizure of the other articles from his possession

Nar ayan Singh denied the recovery of any articles from his
house while the appellant Harnath Singh, admtted the
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sei zure of the five rupee coins and the square coin fromhis
person but clained themas his own.

The Sessions Judge found all the accused guilty and
sentenced them as stat ed.
291

So far as the appellant Harnath Singh is concerned, the
High Court held that he had been "identified as one of the
dacoits by Rankumar (P.W 1), Panabai (P.W 13) and Har
Shankar (P.W 15)" and they had also "identified himearlier
in a test identification parade.” Discussing the question
as to whether the evidence with regard to the t est
identification parade was admssible in viewof the fact
that it was conducted by a Magistrate of the Third d ass who
was not enpowered to record statenments under s. 164 of the
Crim nal procedure Code, the H gh Court was of the view that

"the test identification parade .... cannot

be disregarded as of no value under the

circunstances of the case."
The Hi gh Court then went on to consider the evidence against
the appellant as to his being concerned in the dacoity. It
relied the testinmny of Rankumar, P.W 1, that the appellant
was standing near his sister, Tulsabai and had a Gajkund
and was firing crackers. Rankumar had also given a
description of the appellant to the police and stated in his
evidence that he was able to identify himfrom his facia
features. Panabai, /another of the identifying wtnesses,
had stated that the appellant was wearing a black coat and
was flashing a torch. The third identifying w tness, Hari
Shankar, could give no special reason for identifying the
appel l ant but stated that he was standing near his aunt,
Tul sabai . Al these wtnesses stated that they had
identified the appellant in the identification  parade.
Tul sabai did not identify the appellant but had stated that
the person standi ng near her had a bl ack coat on. The High
Court held on the evidence that there was no sufficient
reason to discard the testimny of these persons on the
point of their identifying the appellant as one of the
dacoits although there were some. mnor discrepancies in
their statenments. The H gh Court also found that the
evi dence of the w tnesses was anply corroborated from other
evi dence on record.

One of the circunmstances which corroborated the
testinmony of the wtnesses, according to the H gh Court, was
the unexpl ai ned possession of the appellant of sone of the
articles taken away by the dacoits fromthe scene after the

i nci dent . In the first information report there had been
specific mention of the | oss of four George V rupee coins,
one Victoria rupee coin and a gilt half rupee piece. These
correspond with the recovery fromthe appellant along wth
one square coin probably of brass all bearing narks of
verm | lion. This mark was expl ai ned by Raghunat h, t he

claimant of the coins as having been used in the D wal
pooja. The Hi gh Court did not accept the appellants version
of his having carried themon his person because they used
to be worshipped by his father and grand-father. The High
Court held that the
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presence of the square piece in his possession showed his
conplicity in the offence. According to Raghunath this coin
was kept separately fromthe other coins but all bore
vermllion mark because of their use in the pooja.

The second circunstance incrininating the appellant as
found by the High Court was his unexplained absence from
duty in the Chanbal Canal Project from December 9, 1962.
VWiile the appellant admitted his absence fromduty he tried
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to account for it by saying that he was ill but offered no
i ndependent witness to establish his statement. Accordingly,
the H gh Court found itself unable to disturb the conviction
of the appellant under s. 395 and disnissed the appeal

Before wus |earned counsel for the appellant contended
that the conviction of the appellant could not stand in view
of the reliance of the Hi gh Court on the record of the test
identification parade. In our opinion, the | earned Judges of
the High Court did not affirmthe conviction relying nerely
or nmainly on the said report. The el aborate discussion on
this point appears to have been pronpted by the two
judgrments in Appeal No. 218/1963 and Appeal No. 35/1964 of
the same Hi gh Court on which reliance was placed by counse
for the accused. As noted already, the view of the Hgh
Court was that the test identification parade could not be
di scarded as of no value in the circunstances of the case.
It was only after recording the said view that the High
Court proceeded to consider the evidence of the w tnesses
and the circunstances which corroborated their testinony.
These were only two as discussed above. It appears
therefore that although the H-gh Court did not reject the
testinmony of the Naib Tehsildar, D nkar Rao who presided at
the parade, it really upheld the conviction of the appellant
on other evidence on the record.

Relying principally on the judgment of the Judicia
Conmittee of the Privy Council in Nazir  Ahmad v. King

Enperor(1) and to certain observations of this Court in
Rankri shan Mthanlal Sharma v. The State of Bonbay(2)
counsel f or the appell ant attacked the identification
proceedings as being wthout jurisdiction and as such
i nadm ssible in evidence. It was further argued that if the
H gh Court had rejected the said evidence, it would not have
mai ntai ned the conviction of the appellant. 1In order to

appreci ate the foundation for this argunment, it is necessary
to t ake a brief note of the reason f or hol di ng
identification proceedings and the scope thereof. Duri ng
the investigation of a crinme (the police has 'to hold
identification parades for the purpose of enabling wtnesses
to identify the properties which are the subject matter of
the offence or to identify the persons who -are concerned
therein. They have thus a two-fold object: first, to satisfy
the investigating

(1) A I.R 1936 P.C. 253. (2) [1955] 1 S.C R 903.
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authorities that a certain person not previously known to
the witnesses was involved in the conm ssion of the crinme or
a particular property was the subject of the Crinme. It is
also designed to furnish evidence to corroborate the
testinony which the witness concerned tenders before the
court. The process of identification proceedings and the
| egal basis of evidence adduced thereat were considered by
this Court in Rankrishan Mthanlal Sharma v. The State of
Bonbay(1). It was there said (at p. 920):

"...it is clear that the process of identification by the
i dentifying wi tnesses involves the statenent by t he
i dentifying wi tnesses that the particul ar properties
identified were the subject matter of the offence or t he
persons identified were concerned in the offence. Thi s
statement may be express or inmplied. The identifier may
poi nt out by his finger or touch the property or the person
identified, nay either nod his head or give his assent in
"answer to a question address to himin that behalf or nmay
nmake signs or gestures which are tantanobunt to saying that
the particular property identified. was the subject matter
of the offence or the person identified was concerned in
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the offence. Al these statenents express or i mplied
i ncl udi ng the signs and gestures would anmount to a
comuni cati on of the fact of identification by the
identifier to anot her person..... The di stinction...

bet ween t he mental act of identification and t he
conmuni cati on thereof by the identifier to another person is
quite logical and such comunications are tantanmobunt to

statenments nade by the identifiers....... The physical fact
of identification has thus no separate existence apart from
t he st at ermrent i nvol ved in t he very process of

identification .......

On the above logic the Court pointed out t hat
identifications by a police officer would be hit by s. 162
of the Code of Criminal Procedure.

It being hardly practicable to have identification
proceedi ngs conducted by private citizens they are as a rule
held by Magistrates at-the request of the investigating
police "authorities. ~Usually the record of the proceedings
is made on certain forms and one such, Ex. P-1, was used in
this case. This formcontains 9 colums, the first being
for the —serial nunber, the second for the nanmes of the
wi t nesses who identified the accused, the third for names of
the accused who are to be identified,” the fourth for the
nunber of persons  who were mxed in the identification
parade, the fifth being headed "correctly identified"; the
sixth reading "wongly identified", the sevent h for
"statement of the witnesses
(1) [1955] 1 S.C. R\ 903.
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about identification", the eighth for the signature of the
identifying wtnesses and the ninth and |ast being for
remarks. The note at the end of the form shows how the
parade was conducted, where it was held, how nany' persons
were mxed up with the accused in the case, what precautions
were taken so that the w tnesses could not see the steps
being taken for mxing the accused persons etc. The | ast
sentence of the formreads:

"From their gestures it appeared that
the witnesses had correctly identified the
accused persons."

In Nazir Ahmad's case(l), the appellant .was  convicted

mainly, if not entirely, on the strength of —a corffession
said to have been nade by the appellant to a Magistrate who
was examned at the trial. The Magistrate however did not

record t he confession wunder s. 164 of the Crimna
Procedure Code which provides that a Magi strate of the class
therein mentioned nmay record any statenent or confession
made to himin the course of an investigation in the nmanner
prescribed and after conplying with the formalities therein
laid down. The Judicial Commttee found that though the
Magi strate was manifestly acting wunder Part V- of the
Crimnal Procedure Code, he neither purported 'to follow nor
in fact followed the procedure of ss. 164 and 364 of the
Code. To quote the words of the judgment to show absence of
non’ conpliance wth secs. 164 and 364 of the. Crinnal
Procedure Code:

"....there was no record in existence at
the mterial time (at the time the alleged
conf ession was nade), there was nothing to be
shown or to be read to the accused, and
not hi ng he could sign or refuse to sign."

The Magi strate gave no explanation as to why he adopted this
procedure. It was argued on behal f of the appell ant t hat
by necessary inplication in the Code of Criminal Procedure
the Magistrate rmust either proceed under s. 164 of the Code
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or not at all. Considering the position of the accused
persons and the position of the nagistracy, the Judicia
Commttee observed that it was nost undesirable that
Magi st rates and Judges should be in the position of wtness
insofar it could be avoided. According to the Judicia
Conmittee:

"....it would be particularly unfortunate
if Magistrate were asked at all generally to
act rather as police officers than as judicia
persons; to be by reason of their position
freed from the disability that attaches to
police officers under s. 162 of the Code; and
to be "at the sane tine freed, notwi thstanding
their position as Magistrates, from any

obligation to nake records under s. 164. In
the result they would indeed be relegated to
t he , posi'tion of ordinary citizens as

wi-t nesses and t hen woul d be.
(1) Al.R 1936 P.C. 253.
295

required to depose to nmatters transacted by

themin their official capacity unregul ated by

any statutory rules of procedure or conduct

what ever, "
In the result it was held that the Code of Crimnal
procedure did not sanction any departure fromthe nbde in
which the confeSsions were to be dealt  with by. the
Magi st rat es when made during an investigation

This decision of the Judicial Comrmittee was considered

by this Court in Deep Chand v. The State of Rajasthan(1l) and
the’ above observations were adopted-In this case, one Suraj
Bhan had been abducted by certain persons and according to
the prosecution case he was taken first to-the house of Deep
Chand and kept blind folded and confined in a small. room
for 17 days.During this period after tenporary renoval of
the bandage over his eyes he was nade to wite letters to
his father asking for noneys to be paid for releasing him
He was thereafter removed to the house of one Lachman: As
regards the identification of Deep Chand’'s house, the High
Court accepted the evidence of Suraj Bhan that he had been
able to note certain features of it through a chink in the
wal | of his room Suraj Bhan’s evidence was corroborated by
the evidence of one Devi Singh, a Magistrate who had taken
Suraj Bhan along with himto the house of Deep Chand. The
Magi strate had inspected the house and got-a plan prepared
under his supervision and recorded a menorandum in which
hi s observations and the statements nade by Suraj Bhan were
noted down. The Magistrate gave evidence at' the tria
describing the building of Deep Chand and proved the
menorandum prepared by him Objection was taken by the
appellant to the verification proceedi ngs conducted by the
Magi strate on the strength of Nazir Ahmad’ s case(9) and it
was argued that the High Court had gone wong in ‘acting
upon the nenorandum are the Magistrate. It was pointed
out by this Court prep by ....that the decision in Nazir
Ahmad’ s case(a) did not precl ude a Magistrate from
deposing to relevant facts if no statute precluded him from
doing so either expressly or inmpliedly. It was also said
that neither the evidence Act nor the code of Crimna
procedure prohibited a Magistrate from deposing to relevant
facts within the neaning of s. 9 of the. Evidence Act.
Reference was mmde by this Court to the observation in
Am ruddin Ahrmad v. Enperor(a) in relation to identification
proceedi ngs that "the main concern of the Court would seem
to be to ensure that evidence not strictly adm ssible is not
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admtted. " In that case, the Hgh Court had further
observed that the verifying Magistrate should not be
permtted to speak to statenents said to have been made to.
him in the course of the proceedings. The H gh Court
observed that
(1) (1962) 1 S.C. R 662
(2) Al.R 1936 P.C 253.
(3) I.L.R 45 Calcutta 557.
296
"additional statenents being statements made
in the course of an investigation, when not
recorded in the manner provided in section 164
of the Code of Criminal Procedure...... are
i nadm ssi bl e.™
According to this Court,  the above decision was "an
authority for the position that the evidence given by a
Magi strate on the basis of the verification proceedings
conducted by himis relevant evidence, though he could not
speak to statenents nmde by the accused or a wtness
recorded " by himin contravention of s. 164 of the Code of
Crimnal Procedure."

Deep Chand's case(l) goes to show that a Magistrate
when call ed upon in acase like this to conduct verification
proceedi ngs should confine his attention only to the steps
to be taken to ensure that the wtnesses were able to
identify «certain persons alleged to have been concerned in
the conmission of the crime or to identify -certain things
which were said to be the subject matter thereof. The Code
of Criminal Procedure does not sanction his transgression of
this limt and recording of other statenments which may have
a bearing in establishing the guilt of the accused except in
accordance with s. 164 of the Code.

In this case the Magistrate gave evidence to the  effect
that he was a Naib Tehsildar at Sirpur on 26th Decenber 1962
on whi ch date he had executed the pr oceedi ngs of
identification parade of the three accused including the
appel lant. He also stated that he had the power of 'a Third
Cl ass Magi strate. After stating how the parade was
conduct ed he recorded statenments in support of t he
identification of the three accused by different _persons.
He also surported to give evidence of what the witnesses
had said after identifying a particular —accused. Lear ned
counsel for the appellant contended that as he had purported
to record statenents nmade in the course of investigation
the entire evidence of the Magistrate including the record
of the identification proceedings becane i nadmi ssi bl e
because he was a Third Cass Magistrate not . enpowered to
proceed under s. 164 Cr.P.C. W find ourselves wunable to
accept this argunent. The Magistrate was called upon only

to conduct the identification proceedings. He was not
required to record any confession or to i nterrogate
witnesses to elicit any other facts or call upon them to
make any st at emrent beyond nere identification. The
statenments in colum 7 would therefore be inadm ssible in
evi dence. This would not however be applicable to the
record under colum 5. The High Court did not refer to the
statements in colum 7 at all. It would therefore be clear
that the judgment-does not suffer from the infirmty
conpl ained of and the appeal nust fail. It is therefore
di sm ssed

G C Appeal dism ssed

(1) [1962] 1 S.C.R 662.
297
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