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I ndi an Conpani es Act (VI of 1913), S.

105- G- - Conpany- - Qut sider trying to get control of managenent
by purchasing shares --1ssue of further shares--Ofer of new

shares to existing share hol ders--Validity of resolution and
of fer--Conpany in need of " funds--Additional mptive to
pr event out si der getting control --Bona fides of
resol uti on--Scope of 8. 105-C

HEADNOTE:

A conpany was incorporated with a capital divided into
10, 000 shares. After 5,404 shares had been subscribed, the
directors of the conpany, finding that a busi nessman who had
several other businesses and who was likely to use the funds
of this conmpany for his own businesses, was trying to get
control of this conmpany by purchasing its shares, resolved
to issue the remmining 4,596 shares and offered these shares
to the existing shareholders in the proportion of four new
shares for every five shares held by them Two of the share-
hol ders of the conmpany instituted a suit against the conpany
and the directors for the following reliefs: (i) a declara-
tion that the resolution of the directors and the offer  of
shares contravened the provisions of section 105-C of the
I ndi an Comnpani es Act, 1913, and was therefore wultra vires

and illegal; (ii) a declaration that the offer of shares
was not nade bona fide or in the interests of the conpany
and was therefore illegal; and (iii) to restrain the defend-

ants fromallotting any shares in pursuance of their offer:
Held per KANTA C.J., MAHAJAN, MJKHERJEA and DAS JJ.-
that inasnuch as the shares resolved to be issued were
offered to the existing shareholders only, and not to any
out si der and these shares were also offered to the existing
sharehol ders in proportion to the shares held by each menber
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without meking any discrimnation between them the two
requirenents of section 105-C were conplied with and the
resolution and offer did not contravene that section even
t hough 272 shares remmi ned undistributed as a result of the
of fer of four new shares for every five shares.
49- A
392

Hel d al so per KANTA C.,J. MAHAJAN, MJUKHERJEA and
DAS JJ.--that the fact that one of the notives of the direc-
tors in issuing further shares was to prevent an outsider

who had not yet becone a  sharehol der, from getting
control of the conmpany did not render the resolution or
the offer illegal inasnuch such a nmotive could not in

itself be said to be not in the interests of the company and
even assunming that such a notive was bad this additiona
notive could not render the resolution and offer illegal as
the conpany was in-fact in need of further funds and it was
necessary  in the interests of the conpany to issue further
shar es.

Judgnent 'of 't he Bonbay Hi gh Court affirnmed.

JUDGVENT:

APPEAL from the Hi gh Court of Judicature at Bonbay:
(Givil Appeal No. LXI'X of 1949).

This was an appeal fromthe judgment and decree of the
H gh Court of Bonmbay dated 11th March, 1949, (Chagla C.J.
and Tendol kar J.) ‘in Appeal No. 85 of 1947, confirmng a
decree of the said High Court-inits Oiginal Jurisdiction
dated 10th Novenber, 1947. The facts of the case and argu-
nents of the counsel arc set out in thejudgnent.

N. P. Engineer (MM Desai and H J: Unrigar with him for
the appel |l ants.

MC  Setalvad (G N Joshi-with hin) for respondents
Nos. 1 to 6 and 8 and 9.

1950. WMy 4. The Court delivered the follow ng Judg-
nment s:

KANFA C. J.--This is an appeal fromthe decision of the
H gh Court of Judicature at Bonmbay. - The respondent ~ conpany
was incorporated in 1908 with an authorised capital of Rs.
10 lakhs divided into 10,000 shares of Rs. 100 each. By
1945, 5,404 shares were subscribed and Rs. 25 per share were
called on each of them Four thousand five hundred -and
ni netysi x shares out of the authorised capital thus remained
uni ssued. From about July, 1944, M. Padanpat Singhani a,
a busi nessman interested in many conpani es, began to
purchase shares of the conmpany fromthe hol ders thereof on a
| arge scale. This naturally

393

put up the price of the shares considerably. On ‘the 18th
Septenber, 1944, at a board neeting of the directors the
chairman drew attention of his co-directors to the attenpt
thus made by an outsider to corner the shares of the conmpa-
ny. In pursuance of a resolution passed at the neeting, the
chairman issued a circular to the existing shareholders
acquai nting themof the true position and suggesting that if
they wanted to part with the shares they might get in touch
with the chairman. A circular was accordingly issued wth
the result that two rival groups were thus offering to buy
shares from those who were desirous of selling them The
shares on which about Rs. 12 or 14 were paid per annum as
di vi dend began to be quoted in the market at about Rs. 2,000
per share in March, 1945. M. Singhania had not submtted
to the conpany for registration of the transfers to his
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nanme the shares purchased by him In the nmeantine on the
8th January, 1945, an application was subnmitted by the
conpany to the Exami ner of Capital |ssues for sanction of a
fresh issue of capital. Several reasons were nentioned in
that application to show why the conpany required additiona
capital. Such application had beconme necessary owing to war
regul ati ons. The Governnent granted the sanction on the
16th February, 1945, and the conmunicati on was received by
the conpany on the 20th of February. On the next day a
board neeting was held at which the directors decided to
i ssue the remaining 4,596 shares at a premumof Rs. 75 per
share and to call Rs. 25 per share on them Pursuant to this
resolution a circular was issued to the shareholders on the
sanme day with copies of the formof application and renunci -
ation referred to in the resolution and in the circular
The shares were offered to the sharehol ders shown on the
register of nmenbers in the "proportion of four further
shares ~for every five shares held by them The last date
for subm'ssion of  the application and paynent was 10th
March, 1945. The directors and their friends in the next few
days applied and were allotted 1,648 shares. By the 6th, of
March, 1945, 2,204 shares were allotted to sharehol ders who
had applied for the same.
394

The appellants are two shareholders of the conpany.
They filed the suit, out of which this present appeal has
arisen, "for thenselves and all other aggrieved sharehol d-
ers of the conpany." The defendants are the  conpany and
ei ght directors. It is contended in the plaint that the
whol e i ssue of these further shares and the idea of increas-
ing the capital of the conpany was nala fide and with the
obj ect of retaining the control and managenent of the conpa-
ny in the hands of defendants 2 to 9. It is further con-
tended that the resolution of the directors and the offer of
shares contained in the circuluar letter were in contraven-

tion of section 105-C of the |ndian Conpanies Act. There
were further prayers restraining the conpany and directors
from proceeding with the allotnment of shares. It was con-

tended that the conpany was not in need of capital and the
issue of further shares was not nade bona fide for the
benefit or in the interest of the conpany but had been nade
"merely with the object of retaining or securing the second
def endant and his friends the control of the first defendant
conpany."

Consi derabl e evidence was led in the trial Court on the
guestion of bona fides. The trial Court held that the issue
of new shares was bona fide and the appellate Court has al so
come to the conclusion that the object of the directors in
issuing the new shares was not nerely with the  object of
retaining or securing to the second defendant ~and his
friends the control of the first defendant conpany. They
held that the conmpany was in need of capital. The suit was
consequently di sm ssed and that decision was affirmed by the
H gh Court on appeal

The deci sion of the appellate Court has been chall enged
before wus on both grounds. The |earned counsel appearing
for the appellants did not contest the concurrent finding of
fact of both the lower Courts to the effect that the conpany
was in need of capital. It was however urged on their behalf
that as the issue of these shares, although not admtted in
the witten

395
statement but admitted in the course of evidence, was for
the purpose of preventing the control of the company going
in the hands of M. Singhania, the directors had not acted
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bonn” fide and solely in the interest of the conpany. I
have read the judgnent prepared by Das J. and | agree with
his conclusion and Iine of reasoning on this part of the
case. In nmy opinion, the contention of the appellants on
this point was rightly rejected by both the | ower Courts and
that contention nust fail

That | eaves the question whether the issue of these
shares was in contravention of section 105-C of the Indian
Conpani es Act. That section runs as foll ows: -

" Wiere the directors decide to increase the capita
of the conpany by the issue of further shares such shares
shall be offered to the nmenbers in proportion to the exist-
ing shares held by each nenber (irrespective of class) and
such offer shall be nmade by notice specifying the number of
shares to which the menmber is entitled and limting a tine
within which the offer if not accepted, will be deenmed to be
declined; and after the expiration of such time, or on
receipt- of an intimtion fromthe menber to whom such
notice is given that he declines to accept the shares of-
fered, the directors nmay di spose of the sane in such manner
as they think nost beneficial to the conpany."

On behal f of the respondents three answers were submit-
ted. The first was that the section deals with the case of
i ncrease of capital by the directors beyond the authorised
l[imt and as in the present case the new shares were issued
within the authorized linmt of capital, the section has no
application. The second was that the terns of the section
should be construed in a practical way and ‘there was no
di fference between Regul ati on 42-in Table A of the Comnpanies
Act and section 105-C.in respect of the scheme to offer the
proportion of shares to the existing shareholders. It was
argued that so long as they were offered "as nearly as
circunstances admt" the directors had conplied with the
requirements of the section and therefore their action was

not illegal. The third answer was that in fact the direc-
tors had not comm tted any

50

396

breach of the terms of section 105-C up to now and therefore
their action cannot be held to be illegal. In view of ny

conclusion on the third point it is not necessary to ex-
press any opinion on the first two answers submtted on
behal f of the respondents. It seens to me that section
105-C, interpreted strictly as contended by the appellants,
casts on the directors two obligations. They have to offer
the shares issued to the sharehol ders on the register of the
conpany and not to anyone el se, and secondly, the offer nust
be in the same proportion to all the shareholders and there
should be no discrimnation anbngst them It is not / con-
tended that by the offer nade by the directors to the share-
hol ders there has been any discrimnation anongst the share-
hol ders on the register of the conpany. It was contended on
behal f of the appellant that the directors had failed to
offer all the shares resolved to be issued by them to the
exi sting sharehol ders and therefore the requirements of the
section had not been conplied with. It was argued that the
directors having resolved to i ssue 4,596 shares, they had to
offer that whole ot at once to the shareholders on the
register and the result of the offer nade by them was to
retain in their hands 272-4/5 shares. In ny opinion, this
contention is unsound. By their resolution of the 21st
February, 1945, the directors resolved to issue 4,596 shares
out of the authorized capital of the conpany. They have
of fered shares to the existing shareholders in the propor-
tion of four new shares to five shares held by them I nas-
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much as the offer does not absorb the whole lot of 4,596
shares | amunable to construe the offer as an offer of the
whole ot at once to the existing shareholders. Unless the
whole 1ot of shares in pursuance of the. offer could be
accepted and taken up | amunable to consider the offer
contained in the circular as an offer of the 4,596 shares.
That however does not establish the contention of the appel -

lants. | find nothing in the section to justify the conclu-
sion that the directors nmust offer all the shares resolved
to be issued in one ot to the shareholders. | can Conceive

of . nunerous cases where a limted conpany with a grow ng
busi ness does not

397

require its capital to be called up at once. For instance,
soon after a conpany is forned it may issue shares of, say a
I akh of rupees required for the construction of the build-
ings, and after a year when it-requires further capital for
payment of machinery etc. it can issue further shares. I
do not think the section as worded prevents the directors
from issuing shares to existing shareholders from tinme to
time in that way. As noticed before, the object of the
section is to prevent discrimnation anongst shar ehol der s
and prevent the directors fromoffering shares to outsiders
before -they are offered to the shareholders. So long as
these two requirenents are conplied wth, the action of
the directors in selecting the tinme when they will issue the
shares as al so the proportion in which they should be issued
is a mtter left to their discretion and it  is not the
province.of the Court to interfere with the exercise of that
discretion. This is of course subject to the general excep-
tion that the directors-are not to act against the interest
of the conpany or mala fide. No such question arises in this
case and therefore it is unnecessary to discuss that ' aspect
of the situation. In ny opinion therefore on this third
ground this contention of the appellants should be rejected.

The appeal therefore fails and i's dism ssed with costs.

MAHAJAN J.--This is an appeal by special |eave from the
judgrment and decree of the High Court of Judicature at
Bonbay (Chagla C.J. and Tendol kar J.) dated 11th March,
1948, confirm ng the judgnent of the said High Court in
its Original Jurisdiction (Bhagwati J.) dated 10t h Novenber,
1947.

The two questions canvassed in this appeal are: (1)
whet her the issue of further shares by the directors was  in
contravention of the provisions of section 105-C of the
I ndi an Comnpanies Act, and (2) whether this issue was not
made bona fide. Both these questions were answered in
favour of the respondents by the High Court.

The Bonbay Life Assurance Co. Ltd., the first defendant
in the case, was incorporated in the year
398
1908 as a limted conpany with an authorized capital of ten
| akhs. Five thousand four hundred and four shares had  been
issued till the year 1945 and they were paid up to Rs. 25
each. The second defendant is the chairman of the board  of
directors which is conmprised of defendants 2 to 9. The
conpany has a life fund of Rs. 230 | akhs.

In the year 1944 Sir Padanpat Singhania, an industrial-
ist of Kanpur, attracted by the soundness of this concern,
began purchasing the shares of the conpany with a view to
acquiring a controlling interest in its managenent. Soon
after conpetition started for the purchase of the shares of
the conpany between the Singhania group and the Manekla
Prenchand group who were in nanagenent of this conpany. The
result of this conpetition was that shares which were ordi-
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narily quoted at 250 went up as nuch as to 2,000 in March

1945. A circular was issued by the directors to the share-
hol ders apprising themof the activities of the Singhania
party and suggesting that those who wanted to sell their
shares should sell themin the first instance to the chair-
man. This circul ar does not seemto have had rmuch effect as
the shareholders wanted to reap the nmaxi num benefit which
woul d cone to themas a result of this conpetition between
two rich parties. By the end of Decenber, 1944, the Singha-
nia group had purchased 2,517 shares as against 2,397 held
by Manekl al Prenthand’s party. The Singhania group had thus
acquired a mpjority of the shares in the conmpany though
these had not yet been transferred in their name. On 8th
January, 1945, the chairman at his own instance and after
consulting some of the directors nade an application to the
Exami ner of Capital lssues for permnmission for a fresh issue
of capital. This was allowed on 20th February, 1945. As
soon as sanction of the Examner of Capital |ssues was
obt ai ned for increasing the capital of the conpany, a neet-
ing of the directors was held on 21st February, 1945, and it
adopted the follow ng resolution :--

1. That the capital of the conpany be increased from
Rs. 5,40,400 to Rs. 10, 00,000 by the issue of the
399

remai ni ng 4,596 ordi nary shares of Rs. | Q0O each at a prem um
of Rs. 75 per share.

2. That as on the existing shares of Rs. 100 each Rs.
25 is paid up, to call Rs. 22 per, share on these new shares
al so.

3. That these new shares shall rank pari passu in al
respects with the existing shares of the conpany, but they
shall be entitled to rank for dividendas from 1st. April

1945.

4. That these new shares shall be offered in the first
instance by a circular to the shareholders of the conpany as
shown on the register of nenbers on20th February, 1945, in
the proportion of four new shares to every five shares held
by themin the capital of the conpany on that date:.

5. That in the case of any shareholder holding |ess
than five shares or whose hol di ng of shares shall ~not be
conplete multiples of five shares, then fractional~ certifi-
cates shall be issued to such sharehol ders in respect of
their rights for fraction of a share, each fractional cer-
tificate representing one-fifth of a share.

6. That a sumof Rs. 100 per share (Rs. 25 towards
capital and Rs. 75 for premiunm) shall be payable along wth
application for these new shares.

7. That all applications for shares in accordance wth
this offer (including applications for shares made in re-
spect of and acconpanied by fractional certificates and
applications for shares acconpani ed by a renunciation) nust
be presented to and paynent nade at the registered office of
the conmpany in Bonbay on or before the 10th March,  1945.
Any shar ehol der or person in whose favour a renunciation has
been si gned not applying on or before the 10th March,, 1945,
in ternms of the offer shall be deened to have declined to
participate in this newissue and all fractional «certifi-
cates not presented as required on or before
10th March, 1945, will cease to have any validity and wll
not entitle the holder to any rights.

8. That any bal ance of the shares renmining out of this
issue not applied for by the: 10th March, 1945, shall be
di sposed of by the directors as they nay consider best in
the interests of the conpany.

400
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That the draft circular to the shareholders wth the
encl osures (form A being the formof application, form B
form of renunciation and form of fractional certificates
with application forn) placed on the table by the manager
and actuary be approved and initialled by the chairnan.

10. That the nmanager and actuary be and is hereby
directed to issue forthwith the necessary circulars to the
shar ehol der s.

11. That a committee consisting of the chairman and any
one of the directors or the chairman and any two of the
directors be and are hereby appointed to scrutinise the
application for the new shares which may be received and to
make all otnment of these new shares..................

It is the validity of this resolution "that is the sub-
ject nmatter of the present dispute. The plaintiffs, who are
two sharehol ders of the company owing allegiance to the
Si nghania group, filed the suit out of which this appea
ari ses chal l enging this issue of further shares, principally
on two grounds, viz. (1) that the new issue contravenes the
provi si ons of section 105-C of the Indian Conpani es Act, and
(2) that the issue of shareswas not bona fide made in the
interests or for the benefit of the first defendant conpany,
but was resol ved upon-nmerely with the object of retaining or
securing to the second defendant and his friends control of
the first defendant conpany. As already stated, both these
contentions were negatived by the trial Judge and the suit
was disnmissed and this decision was affirned on appeal

The answer to the first questi on depends on the rmeaning
to be given to the words used in-section 105-C of the Indian
Conpani es Act as to its scope. The section was introduced in
the Indian Conpanies Act in the year 1936. Antecedent to
this period the question of issue of new shares by the
directors was dealt with by article 42 of the Articles of
Association given in the scheduleto the Indian Conpanies
Act, 1913. The article was in these terns :--

"Subject to any directions to the contrary that. may be
given by the resolution sanctioning the
401
increase of share capital, all new shares shall, ‘before
issue, be offered to such persons as-at the date of the
offer are entitled to receive notice fromthe conpany of
general neetings in proportion, as nearly as the circum
stances adnmit, to the ampunt of the existing shares to which
they are entitled."

As its language indicates, the article only applied to
cases where the capital of the conmpany was increased by a

resolution of the conpany. It had no application to cases
where the directors issued further shares within the autho-
rised limts. The new section introduced in 1936 is in

these terns :--

"Where the directors decide to increase the capital of
the conpany by the issue of further shares such shares shal
be offered to the nenbers in proportion to the existing
shares held by each menber (irrespective of class) and  such

offer shall be nmade by notice specifying the nunber '’ of
shares to which the nmenber is entitled, and limting a tine
within which the offer, if not accepted will be deened to be

declined, and after the expiration of such tine or on re-
ceipt of an intimtion fromthe nenmber to whom such notice
is given that 'he declines to accept the shares offered, the
directors may dispose of the :sane in such manner as they
think nost beneficial to the conpany.™

It qualifies the discretion of the directors in the
matter of issue of capital by enjoining on themthat if they
decide to issue further shares, the existing shareholders
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shoul d be given the first option to buy’ them The |anguage
enpl oyed in the section adnmits of three possible interpreta-
tions: (1) that its scope is linmted to cases where there is
an increase in the capital of the conmpany according to the
provi sions of section 50; (2) that the section covers within
its ambit all issue of further capital whether nade by
i ncreasing the nomnal capital or by issuing further shares
within the authorised capital; (3) that the section has
application only to cases where the directors issue further
shares within the authorized limt.

The |earned counsel for the respondents contended that
the Whole intent an d purpose of 'the section was to limt
the discretion of directors in regard to the issue
402
of further shares in those cases alone where there was an
increase in the nominal capital of the company by recourse
to the provisions of section 50 of the |Indian Conpani es Act.
It was argued that the phrase "increase of capital" has been
enpl oyed 'by the legislature in section 50 and sone other
sections precedi ng section 105-C with reference only to the
nom nal capital of a conmpany and that this expression had
not been wused wth reference to the subscribed capita
anywhere in the Act and therefore the scope of section 105-C
should be limted to cases where the increase in the capita
is. brought about under section 50 of the Act and new shares
are created and issued by the directors. In Sircar and
Sen’s Indian Conpanies Act, 1937 Edn.. at  page 309 the
| ear ned aut hors observe as follows :--

"The words ’further shares’ nust be read in  conjunction
with the words 'decide to increase the capital of the compa-
ny.’ They nust mean shares which are issued for the purpose
of Increasing the capital beyond the authorized capital."

M. Ghosh on | ndian Conpany Law, 8th Edn. at page 263
has stated as follows :--

"The object of this new section appears to be to make
the salient provisions of Regulation 42 in Table A./, com
pul sory. The section as drafted i's |iable to the construc-
tion that whenever the directors decide to increase the
capital of the conpany by the issue of further shares, even
if it be a part of the authorized capital, the new shares
must be first offered to theexisting sharehol ders.” But this
section should be read in conjunction with clause (a) of
section 50 under subsection (2) of which the directors have
no power to increase the share capital of the conpany.
Therefore it seens that the words ’'further shares’~ mean
shares. beyond the authorized capital of the company.”

VWhat ever mi ght be the opinion expressed by these comen-
tators, the matter has to be decided on the | anguage of  the
Act itself. As already pointed out,. the |earned counse
for the respondents contended that the above was the correct
view as to the scope of the. section. The |earned- counse
for the appellants however- urged that on a proper  inter-
pretation of the.

403
section its scope could not be linmted only to cases  of
issue of further shares by creation of new shares by in-
creasing the nominal capital of the conpany, but that the
| anguage enployed in the section also included wthin its
ambit cases where there was a further issue of shares by the
directors, wthin the authorized capital. The |Iearned
counsel laid considerable enphasis on the expression "fur-
ther shares" used in the section and suggested that these
words have been used advisedly instead of the expression
"new shares" in order to bring within the scope of the
section increases in the capital of a conpany whether within
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the authorised limt or outside it.

The third interpretation of the section finds support
fromthe | anguage enpl oyed by the |legislature in the opening
part of the section, wherein it is said: "Were the direc-
tors decide to increase the capital of the conpany by the

issue of further shares....... "The directors can only
decide to increase the capital at their own initiative when
they issue further shares out of the authorised capital. In

no ot her case can the directors thenselves decide as to the
increase in the capital of a conmpany. Under section 50 the
capital can only be increased by a resolution of the conpa-
ny. Once the conpany has increased the nomnal capital,
then the directors can issue shares within the new limt.
Therefore the authority of the directors, strictly speaking,
in respect to the increase of capital is limted to an
increase within the authorised limt. They cannot by their
own decision increase the nomnal capital of the conpany.
In view of this |anguage the third interpretation of the
section seens nore pl ausible.

The ‘expression "capital of a conpany” is an anbi guous
phrase and nay nmean either issued —capital or authorized
capital according to the context. It has been wused in
different senses in various parts of the Act. In what sense
it has been used i'n this section is by no means an easy
matter to decide, particularly in view O ‘the fact that in
spite of the introduction of this section in the Indian
Conpanies Act in the year 1936, articled42 still remains as
one of the articles to be adopted by conpanies if they do
not choose ot herw se

404
and this refers to cases of increase in the nominal capita
of a conmpany. In ny opinion, for the purpose of  deciding

the present case it is not necessary to pronounce on the
guestion as to the precise scope of the section because

consider that on any interpretation of it the appellants’
contention has to be negatived. If the interpretation  sug-
gested by the | earned counsel for ‘the respondents is accept-
ed, then the plaintiffs’ contention on the first  question
fails, because here there has been no increase in the capi-
tal of the conpany under section 50.. Conceding however for
the sake of argument (but not deciding) that the scope of
the sectionis as it has been contended for by Sir Noshir-

wan, the question still remains "To what extent has there
been a contravention of its provisions by the directors in
the present case." So far as | have been able to see, the

resol uti on passed by the directors is in accordance with the
provisions of the section and does not injuriously affect
the sharehol ders or the conpany, and they cannot be said to
have any cause of grievance against it. In other words, in
ny opinion, the resolution substantially conplies with the
provisions of section 105-C of the Indian Conpanies Act.
The directors offered all the new shares to the sharehol ders
in theratio of 4 to 5, as the shares of the conpany were
held in nultiples of five to a larger extent than in —-any
other multiple. The result of fixing this ratio is that 272
shares renain outside the offer. |n whatever other propor-
tion the shares were offered, still a few shares were bound
to remain unoffered. If a liberal interpretation is placed
on the section, then it has to be held that the directors’
resolution substantially conplies with its provisions. On
the other hand, if a technical and literal interpretation is
placed on the section, then the directors were bound to
offer the shares in the ratio of 4596/5404 in spite of the
practical difficulties that mght result in the actua
wor ki ng out of such a proportion, and irrespective also of
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what ever absurdities or anomalies mght thus result. | am of
the opinion that the section has to be given a workable
construction and a construction that is businesslike in
preference to a literal construction which mght lead to a
deadl ock. In each
405
case it should be seen whether the directors have substan-
tially conplied with the provisions of the section or not.

The basic idea underlying the section is that whatever
is given, is given to all the existing shareholders and is
di stributed equally and equitably between them It cannot
be denied that all the sharehol ders were offered the further
shares and that they were offered equally and equitably.
What ever is the balance remains with the conpany wth the
result that the capital renmains unincreased to this extent.
In such a situation it is difficult to hold that the reso-
lution passed by the directors has contravened the provi-
sions of  section 105-C and has caused any detrinment or
injury either to the conpany or to the sharehol ders. Even if
the resolution passed by the directors is held to be in
techni cal breach of the section, as it has caused no injury
to anybody, the resolution cannot be held to be void. Under
the law as it existed prior to 1936, if a conpany i ncorpo-
rated in its Articles of ‘Association article 42 nentioned in
the schedule to the Indian Conpanies Act, then in the case
of issue of new shares the directors’ discretion was cur-
tailed inasnuch as they were bound to offer these shares in
the first instance in proportion as nearly as  the circum
stances admitted to the anmpbunt of the existing shares to the
exi sting shareholders but in-all other cases their discre-
tion renmained unfettered. It was open to a conpany. not to
adopt article 42 and thus fetter the  discretion of the
directors even in the case of the issue of new capital.
After 1936 it has been nade obligatory on the directors to
give the first option to buy further shares to the existing
sharehol ders and w thout any favour to anyone. That |being
the intent and purpose of the section, it has been fully
carried out by the directors in the present instance and has
been carried out in a businesslike way because the ratio in
which they offered the shares is the ratio which works to
the conveni ence of the |argest nunber of sharehol ders as the
shares of the conpany are held nostly in nultiples of five
If the shares were issued in any other ratio, that~ would
have created sone difficulty in the way of shareholders who
hel d shares in nmultiples of five and who owned 2,110
406
shares. They woul d have been obliged to collect fractions
before they could claima whole share and thus nake an
application within the tine allowed to exercise the option
Where the | anguage of a statute in its Odinary neaning and
grammati cal construction | eads mani f est contradiction of
the apparent purpose of the enactnment, or to sone inconven-
ience or absurdity, hardship or injustice, presumably not
i ntended, a construction may be put upon it which nodifies
the neaning of the words, and even the structure of the
sencence. In nmy opinion, the section when it says "such
shares shall be offered to the nmenbers" should be construed
liberally and not literally, as such an interpretati on would
make the section workable and would not in any way affect
its intent and purpose, the phrase "such shares"” meaning
those shares which admt of being so offered in a business-
i ke way.

It was argued that a liberal interpretation of the
section would result in the directors allotting the bal ance
of shares remmining out of the further shares unoffered to
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their own friends and relations and it would operate to the

detriment of the other shareholders. |In this connection
reference was nade to para 8 of the resolution above nen-
tioned. In nmy opinion this paragraph does not bear out the

contention of the appellants because it has reference only
to shares not applied for, obviously shares not offered and
whi ch coul d not be taken up by the sharehol ders cannot fal
under that description. That paragraph applies only to cases
where the shares could be applied for and then no applica-
tion was made in respect of them It was not disputed that
the directors in the present case had not sold these shares
to any one and that these have renmai ned uni ssued. It was
urged strongly by the l'earned counsel for the appellants
that the section being inperative and its |anguage being
unanmbi guous, the Court-was bound to place a literal inter-
pretation on it and the argument of hardship or inconven-
ience should not weighwith it. It was further suggested
that the directors could always give effect to the provi-
sions of 'the section by increasing the capital in a manner
and to the extent that the further shares

407

could be offered to the shareholders in such a proportion
that all the shares offered could be taken up them In other
words, it was contended that the section not only fetters
the powers of the directors in the matter of sale of shares
but it also restricts their discretionin the matter of
i ncrease of capital and as to the nunber of further shares.
This contention, if accepted, would mean that the |1egisla-
ture by enacting section 105-C indirectly enjoined on the
directors that whenever they decide to increase capital by
i ssue of further shares they should make the increase only
to such an extent and in a manner as to-enable the ‘existing
sharehol ders to take the whole of it. If that was the
intention of the section, there was nothing easier for the
| egislature to say so. The section,  on the other ' hand,
recogni zes that the directors have a discretion in the

matter of the increase of capital when it says, "when the
directors decide to increase the capital of a conpany." It
nmeans that it is within their absolute discretion to take
the decision whether to increase the capital or not.” It is
also within their discretion to say to what limt and to
what extent they will increase the capital. It is also for

them to decide how many shares and of what value they wll
i ssue. Once they have taken their decision, it is then and
then only that section 105-C conmes into operation. At~ that
stage they have to offer the new shares to the sharehol ders
and at that stage they can offer themin a businesslike
manner to all of themequitably and equally and if out of
the shares offered sone cannot be taken up by the sharehol d-
ers as they do not fit inthe ratio in which the offer has
been nmde, the only result is that those shares remain
unof fered and thus uni ssued. | amtherefore of the 'opinion
that the |l earned Judges of the Court of appeal were 'right
when they held that under section 105-C the shares have to
be offered to the existing shareholders as nearly as the
circunstances would admit and that the section has to be
given a businesslike construction and should be construed
liberally and that the charge of contravention of section
105-C cannot be levelled against the directors so long as
they have not di sposed of the unoffered bal ance contrary to
408
the provisions of the section. The result is that the first
contention of the |earned counsel stands negatived.

The next question whether the action of the directors in
passing the resolution was not bona fide seenms to be con-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 27

cl uded by concurrent findings of fact of the Courts belowto
the effect that the resolution was passed because the conpa-
ny needed additional funds at the nonent when the new issue
was decided upon and that the issue of shares was not due
solely to the desire on the part of the directors to Kkeep
thensel ves in the saddl e.

It is not the practice of this Court ordinarily to
interfere wth concurrent conclusions on questions of fact
reached in the Courts bel ow unless those conclusions have
been reached on extraneous considerations or by violating
rules of procedure or by committing any breach of some
provision of law vide Srimati Bi bhabati Devi v. Kunmar
Ranmendra Narayan Roy (1) The | earned counsel for the appel-
| ants while conceding. that it was not open to himto chal-
| enge concurrent findings of fact of the Courts bel ow, urged
that the whole case has been |ooked at by them from an

erroneous angle. It was contended that the Courts bel ow had
m sdirected thenselves in their approach to the decision of
the issue of bona fides. 1In this connection enphasis was

laid on the follow ng observations .in the judgnent of the
| earned Chief Justice and on similar observations occurring
el sewhere : --

"In this particular case it is urged and urged wth
considerable force that the reason which actuated the
directors on the 21st February, 1945, in resolving to issue
new shares was the fear that the Singhsniia group, would
capture the conpany and oust the present directors from
their vantage point and take control of the conpany itself.
It may be that one of the factors that weighed wth the
directors was that consideration. It may even be that it
weighed with thema great deal. It nay also be ‘that the
directors selected this particular tinme viz. the 21st Febru-
ary, 1945, for the issue of' these shares because of the
i mpendi ng danger of the--

73 |.A-. 246.

409

majority of shares going into the hands of the Singhania
group wth the necessary consequences. If, with all /that,

it is established before the Court that in fact on the 21st
February, 1945, the conpany was in need of funds, that the
funds were required for the working of the conpany, then the
Court wll not interfere with the discretion exercised by
the directors, because the principle is obvious that if the
new shares have been issued because the conpany needs funds,
then it cannot be said that the discretion vested in the
directors has been exercised not in the interests of the
conpany or for the purpose of the conmpany. It isonly when
that discretion is exercised solely for the personal ends of
directors, for their personal aggrandi senent, for Kkeeping
thensel ves in power, then undoubtedly that discretion cannot
be said to have been exercised for the purpose of or in the
i nterests of the conpany."

Ref erence was al so made to the concluding part of the
same judgnent which runs thus :--

"Undoubtedly this is a case of high finance and we have
been given a glinmpse of what high finance can be and there
is great justification in what M. Anmin has said as to the
manner in which sone of the things were done with regard to
the affairs of this conpany. But ultimtely we nust cone
down to the one short and sinple question, was the conpany
in need of funds at the tine when the directors deci ded upon
the issue of new shares, and in ny opinion there can be no
doubt on the evidence led this case that the answer to that
question nust be in the affirmative. |If that be the posi-
tion all other considerations can be of no avail or of very
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little avail as against this central fact in this case and
as | amsatisfied as to the central fact, | would agree with
the Ilearned Judge who took the same view and canre to the
conclusion that the plaintiffs have failed to discharge the
burden which [ay upon them of establishing that the issue of
new shares was not bona fide and not in the interests of and
for the benefit of the conpany.”

It was argued that the | earned Judges were not right in
thinking that all other considerations were of
410
no avail and should be practically kept out of consideration
once it was established that the conmpany needed funds. It
was said that it having been found that at the tine of the
aforesaid resolution the directors were considerably influ-
enced by the consideration of keeping out the Singhania
group fromcapturing the conpany, and by the consideration
of keeping thenselves in the saddle, it should have been
held that they were acting with an ulterior notive, and that
their ' decision asto the need of the conmpany for further
funds was vitiated by reason of the ulterior notive.

It is convenient hereto state what the true approach
should be to a question of this nature when it arises in a
case. It is well settled that in exercising their powers
whet her general or special, the directors, mnmust always bear
in mnd that they hold a fiduciary position and nust exer-
cise their powers for the benefit of the conpany and for
that alone and that the Court can intervene to prevent the
abuse of a power whenever such abuse is held proved, but it
is equally settled that where directors have a discretion
and are bona fide acting in the exercise of it, it 1is not
the habit of the Court to interfere with them When the
conpany is in no need of further capital, directors are not
entitled to use their power of issuing shares nerely for the
purpose of maintaining thenselves and their friends in
management over the affairs of the conpany, or nerely for
the purpose of defeating the wi shes of the existing majority
of sharehol ders.

It appears to nme that the | earned Judges in the / Court

bel ow approached the decision of this question in the |[ight
of the principles stated above and the contention of the
| earned counsel therefore does not seemright. VWere the

directors are not chargeabl efor breach of trust so far as
the conpany is concerned and where their action is for the
benefit of the conmpany, then nmerely because in pronpting the
interests of the conpany they also pronpte their own _inter-
ests. it cannot be held that they have not acted bona )fide.
As it has been said in Hrsche v. Sims (1), if~ the true
ef fect of the whole evidence is that the defendants truly’
(1) (1894) A . C. 654.

411
and reasonably believed at the tinme that what they did was
for the interest of the conpany, they are not chargeable
with dolus malus or breach of trust nerely because in . pro-
noting the interest of the conmpany they were al so pronoting
their own, or because they afterwards sold shares at prices
whi ch gave them |l arge profits.

Both the Courts below have as fact that to a certain
extent in resolving to issue new shares the directors were
actuated by a fear that the Singhania group would capture
the conpany and oust the present directors from their
vant age point and take control of the conpany itself. It
was argued that this notive was an ulterior notive and the
exerci se of power by the directors to achieve this objec-
tive by the i ssue of further shares was an exercise of
power for the purpose for which it was not conferred. This
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argunent woul d have had force if this was the main purpose
of the directors in issuing the further shares, but this
is not the case here. As found by the H gh Court, t he
central fact working in the mind of the directors was the
necessity of further funds for the conmpany at the nonent
they passed the resolution. That being so, it seems to ne
that the existence of the other notive does not nmeke the
action of the directors in respect of the issue of further
shares mal a fide

Moreover, in the present case it seens to ne that t he
directors were on the defensive. They felt that t he
attenpt of the Singhanias to capture the controlling inter-
est in the conpany by paying high prices for its shares
nust have been with a purpose, i.e., to make use of the
funds of the conpany in their own concerns. Sonme evi dence
of this exists on the record.. They thought that it was
their duty as directors to protect the company from such
an attack and they felt that it was beneficial to the
conpany to protect it from such an attack. They did not
keep the matter in secret but inforned all the sharehol d-
ers about it. They first attenpted to enter into the
field of conpetition with the Singhanias but it seens that

they were not wholly successful in their objective. They
then decided to i ssue further capital by taking into
consi deration the

53
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interest and the needs of the conpany and ifs  requirenents
in respect of capital at the nonent. They ~ al so thought

t hat by this action they would al so be able to keep out
the Singhanias fromcapturing the conpany. They were under
no obligation to Singhanias who had not yet even been en-
tered as sharehol ders on the register of sharehol ders. There
was no dolus malus in their mnd as directors of the conpa-
ny, as affecting the conpany orits sharehol ders. On the
other hand, they honestly considered it to be in the best
interests of the conpany to neet such an attack. /The re-
sult- therefore is that it cannot be held that this is one
of those wunusual cases where this Court should not give
weight to the concurrent findings of fact by the Courts
below, or that it is a case where it can be held that the
Hgh Court in arriving at its findings has conmtted a
breach of any rule of procedure or law and that thereis no
evi dence to support the findings that have been arrived at.

The result therefore is that this appeal fails and is
di sm ssed with costs.

DAS J.--1 agree that this appeal must be dism'ssed. As,
however, ny decision rests on slightly different reasons, |
desire to state themin ny judgnent.

For the purpose of appreciating the questions .involved
in this appeal which has been brought by the plaintiffs it
will suffice to set out the follow ng facts.

The Bombay Life Assurance Conpany, Ltd. (hereinafter
referred to as "the conpany”)was incorporated in 1908 wth
an authorised capital of Rs. 10,00,000 divided into 10,000
shares of Rs. 100 each. By 1945, 5,404 shares in all were
subscribed, and Rs. 25 per share had been paid on them
This left 4,596 shares out of the total authorised capita
yet to be issued. The plaintiffs are two of the sharehol ders
of the conpany. Respondents 2 to 9 are the directors of the
conpany of whom respondent 2 is the chairman of the board of
directors. It appears that
413
fromJuly, 1944, shares in the conpany began to be purchased
from the holders thereof by or in the interest of Sri




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 27

Padanmpat Singhania. This attenpt to buy up the shares on a
| arge scale naturally resulted in a sudden rise in the price
of the shares. This abnormal rise in the price could not
but attract the attention of the board of directors. On
Septenber 18, 1944, a board nmeeting was held at which the
chairman drew the attention of his co-directors to the
serious inplications of the attenpt of an outsider group to
corner the shares of the conpany. It was decided at that
neeting that a circular should be issued to the Sharehol ders
acquainting themof the true position and the chairman was
authorised to sign the circular. Accordingly, on Septenber
19, 1944, a circular was issued to the sharehol ders draw ng
their attention to what was happeni ng and exhorting.them in
case they -wanted to dispose of their holdings, to offer
themto the chairman. The result of the chairman and other
directors entering the arena was a race for purchase of
shares of the conpany which inevitably led to a phenonena
rise in the price of the shares. The shares which in 1944
were quoted at Rs. 250 per share went up to Rs. 2,000 per
share in March, 1945. |t may be noted here that the shares
purchased by ~the Singhania group were not subnmitted for
registration of the transfers with the result that their
nanes have not yet been entered on the register of nenbers.
In the nmeantinme, on January 8, 19,15, an application was
submitted by the conmpany to the Examiner of Capital |ssues
for sanction for a fresh issue of capital, setting forth
several reasons for which such capital was required by the
conpany. The required sanction dated February 16, 1945, was
received by the conpany on February 20, 1945, and on the
next day (, February 21, 1945) a board neeting was held at
which the directors decided to issue the renmmining 4,596
shares at a premiumof Rs. 75 per share and to call up Rs.
25 per share on them The mnutes of the board meeting (Ex.
O are printed at pages 301-2 of the Paper Book. Pur suant
to this resolution of the board a circular (Ex. q) was
i ssued to the shareholders on the sane day with copies

414

of the form of application and form of renunciation referred
to in the resolution and in the circular. These further
shares were offered to the sharehol ders shown on the regis-
ter of nenbers in the proportion of four further shares to
every five shares then held by them The last date for
submi ssion of the applications and necessary paynents for
the shares so offered was fixed for March 10, 1945. It is
said that on the very next day after the board neeting 1, 648
shares were allotted and that between February 22, and March
6, 1945, 2,204 shares were allotted to the sharehol ders who
had applied for the sane. The suit out of  which the
present appeal has arisen was filed on March 5, 1945.

The plaintiffs are two of the nenbers of the conpany
sui ng" for thenselves and all other aggrieved sharehol ders"
of the conpany. The defendants are the conpany and the
ei ght directors. The reliefs prayed for are as follows,
inter alia:

(a) That it may be declared that the resolution of the
directors and the offer referred to in para 6 hereof contra-
venes the provisions of section 105-C of Indian Conpanies
Act and was and is ultra vires, and ill egal

(b) That it may be declared that the said offer of
shares referred to in para 6 hereof is not bona fide or in
the interest of the defendant conpany and is ultra vires and
illegal;

(c) That the defendants 2 to 9 may be restrained by an
injunction fromallotting any shares or doing any further
act in pursuance of the said offer.”
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It will be noticed that none of the sharehol ders other
than the directors to whomfurther shares had been allotted
before the filing of the suit has been nade a party to the
suit. Further, even as against the defendants 2 to 9 the
consequential relief by way, of cancellation of the allot-
ments of further shares to themand the rectification of the
regi ster in respect thereof has not been prayed for by the
plaintiffs.

The contentions of the plaintiffs as set forth in the
pl ai nt on which the above prayers were founded nmay be suma-
rised shortly as foll ows:

415

(i) the conmpany was not in need of capital, (ii) the issue
of further shares was not nade bona fide for the benefit or
in the interest of the conpany but had been nade "nerely
with. the object of retaining or securing to the second
defendant and his friends the control of the first defendant
conpany, " and

(iii) the issue and offer of further shares are illegal and
void for ‘contravention of the provisions of section 105-C of
the Indian Companies Act. It is necessary to exanine each

of these contentions and to ascertain their effect.

Re (i): Both the Courts bel ow have found it as a fact
that at the time the directors resol ved upon the issue of
further shares the conpany was in need of capital for the
purposes nentioned /in the conpany’'s -application to the
Exam ner of Capital |ssues referred to above.. This concur-
rent finding of fact has not been contested before us and
the next contention of the appellants will have to be exam
ined in that |ight.

Re (ii): It is not disputed that the conpany’s need
for funds standing by itself will afford a good notive to
the directors to issue further shares. The contention
however, is that if that notive was not the sole notive but
was mxed up with any other notive, it was an abuse of the
powers of the directors to issue further shares. This plea
is clearly a departure fromthe case nade in the plaint.
There-the case was that there was no need for funds at al
and the sole notive of the directors was nerely to ‘retain
their own control over the affairs of the company. It wll,
however, be a hypertechnicality to shut out this plea alto-
gether. The plea of m xed notive raises three questions,
nanel y-

(a) whether apart fromthe notive of finding further
capital for the conpany, there was any, and, if so,~ what
ot her notive,

(b) was that other notive vitiated by bad faith, and

(c) if it was so vitiated, whether the presence of it
nullified the good notive and rendered the issue of further

shares illegal and void.

116

The contention of the plaintiffs before Bhagwati \ J. as
before wus, was that the conpany was not in need any

further capital in February, 1945, and that the directors of
the conpany decided to issue the further capitalmerely Wth
a viewto retain control of the managenent of the conpany in
their hands. On the evidence before him Bhagwati J. found
that the notive of the directors was rather to keep the
Si nghania group out of the control of the conmpany than to
retain their own control. The race for the purpose of
purchasing the shares was not nerely for the purpose of
i ncreasing their holdings for holdings’ sake but was really
with a view to prevent the Singhania group fromobtaining a
majority of shares which would give themthe control of the
management of the conpany and enable themto wutilise the
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life funds of the conpany for the purposes of the various
i ndustrial concerns of the Singhania group. The result of
keepi ng out the Singhania group mght well be to strengthen
the position of the directors and to keep themin the sad-
dl e, but the proximate nmotive was to excl ude the Singhani as.
The distinction is real and quite understandable. The
appeal Court does not appear to have dissented from this
view of the matter and | do not see any reason to take a
different view It follows, therefore, that apart from the
notive of raising fresh capital for the purposes and benefit
of the conmpany, the directors also had anot her notive,
nanely, to prevent the Singhania group, who are strangers to
the conmpany, fromintruding into its affairs so as to be
able to assunme a controlling hand in its nmanagenent for
their own purposes rather than for the benefit of the conpa-
ny. On the evidence on record the existence of this notive
side by side with the notive of raising further capita
cannot /be deni ed:

The question then arises whether in acting up to it the
directors were actuated by bad faith. In coming to a con-
clusion on this point it has to be borne in mnd that the
Si nghani a group had onl y purchased sonme shares from various
exi sting sharehol ders but did not submt the transfers of
registration so as to get their names put upon the register

of menbers. It is/clear that until the Singhania group get
their nanes.
417

entered in the register of nenbers, they are not share :-
1950- 9501 hol ders but ‘are conpl ete strangers to the conpany

It has been held in Percival v. Wight(1) that ordinarily
the directors are not trustees for individual share ;-
hol ders. Even if the directors owe sonme duty to the  exist-
i ng sharehol ders on the footing of therebeing somne fiduci-
ary relationship between themas stated in some cases
[see for exanple In re Gresham Li fe Assurance Society] (,2),
I see no cogent reason for extending this principle and.
imputing any kind of fiduciary relationship between the
directors and persons who are conplete strangers to the
conpany. In rmy judgnent, therefore, the conduct ~of the
respondents 2 to 9 cannot be judged on the basis of any
assumed fiduciary relationship existing between them and t he
Si nghania group. In ny opinion, the respondents 2 to 9
owed] no dnty to the Singhania group and, therefore, the
notive to exclude themcannot be said to be nala fide per
se. In North-Wst Transportation Conpany, Ltd. v. Beatty (3)
the Judicial Commttee observed atp. 601:

"But the constitution of the conpany enabl ed the defend-
ant J.H Beatty to acquire this voting power; there was no
[imt upon the nunber of shares which a sharehol der /m ght
hold, and for every share so held he was entitled'to vote,
the charter itself recogni sed the defendant as a holder of
200 shares, one-third of the aggregate nunber; he  had a
perfect right to acquire further shares, and to exercise his
voting power in such a nanner as to secure the election  of
directors whose views upon policy agreed with his own, and
to support those views at any shareholders’ neeting."
Beatty referred to in the above passage was a director. It
follows therefore, that the fact of the directors entering
into a conpetition with the Singhania group in purchasing
the shares of the conpany was quite legitimte and was not

mala fide. It was urged, however, that the issuing of
further shares, although the conpany required further capi-
tal, was, in the circunstances, evidence of bad faith.

Bhagwati J. dealt (1) L.R (1902) 2 Ch. 421. (2) L.R 8
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with the various acts of the directors relied upon by the
plaintiffs as indicating bad faith on the part of the direc-
tors and on a consideration of all of themwas ’'unable to
come to the conclusion that the issue of new shares was

deci ded upon by the directors not bona fide in the
interests of the conpany and nerely with a view to keep the
control of the affairs of the conmpany in their hands." The
| earned Judge, therefore, cane to the conclusion that
the issue of further shares and the offer thereof made on
the 21st February, 1945, wasnot ultra vires and illegal.

Sone of these facts on which the charge of mala fide was
sought to be founded were urged before the appeal Court by
| earned counsel ’'or _the appellants. The |earned Chief
Justice discussed the matters and concl uded by saying that
he agreed with the trial Judge that the plaintiffs had
failed to discharge the burden which | ay upon them of estab-
lishing that the issue of new shares was not bona fide and
not in theinterests, and for the benefit, of the conpany.
I do not see any cogent reason for taking a different view
on the facts. The position, shortly put, was that the
Si nghania group, who were outsiders and to whomthe direc-
tors owed no duty, were out to corner the shares of the
conpany for their /ownends. To thwart that object of the
Si nghania group by making it nore and nmore difficult for
themto acquire nore shares the directors took advantage of
the existing needs of the conpany for further  capital and
deci ded upon to issue further shares. The issue of further
shares served two purposes, nanely, the purpose of finding
the necessary finance, and to exclude the interlopers, both
of whi ch purposes, according to the directors, were for the
benefit of the conpany. Rightly or wongly, the directors
felt that it was not in the interests of the conpany to
al l ow the Singhania group a controlling hand in the manage-
ment of the affairs of the conpany. Their apprehension
evidently was that the Singhania group, if and when they
became sharehol ders, would use their voting power in /'their
own interests and to the detrincnt of the conmpany by utilis-
ing the life fund of the conpany for the purposes of their

various other in-dustrial concerns. | find nothing in the
evi dence on
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record to doubt the honesty of the directors in holding this
view and, that being so, | see nothing inproper if the

directors in the interests of the conmpany and the existing
sharehol ders tried to prevent what, according to them would
be a catastrophe. Indeed, if the directors honestly  held
that view--and as already stated | have no reason to - think
that they did not--they would, in my opinion, have been
guilty of dereliction of duty to the conpany and  to the
exi sting shareholders if they did not exert thenselves to
prevent such evil. In ny judgment the notive to prevent the
Si nghania group, who were outsiders, fromacquiring a  con-
trol over the conpany cannot, as between the directors and
the conpany and the existing sharehol ders, be stignmatised as
mal a fide.

At two places in his judgnent the | earned Acting Chief
Justice expressed the viewthat if it were established
before the Court that the company needed further capital,
all other considerations could be of no avail or of very
little avail as against that central fact. Tendolkar J. did
not consider it necessary to deal with the various acts of
the directors relied upon as evidence of their mala fides,
because he was of the view that assum ng that the directors




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of 27

did all those acts with the object of keeping the Singhania
group out of control of the conpany, the nmonment it was
established that the conpany was in need of further capita
or legitimte purposes, the fact that the directors utilised
such need for the purpose of establishing thenselves nore
firmy in the saddle did not render the issue of further
capital either ultra vires or invalid. Learned counsel for
the plaintiffs contends that the learned Judges in the
Courts below entirely overl ooked the point that the presence
of such bad nmotive would nullify the good notive of finding
capital necessary for the conpany and this mxture of np-
tives would render the issue of further shares illegal and
void. Tiffs leads nme to a consideration of the third sub-
head on the assunption that what | have called the addition-
al notive was a bad notive

It is well established that directors of a company are
in a fiduciary position vis-a-vis the company and
53
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nmust exercise their power for the benefit of the conpany.
If the power to issue further shares is exercised by the
directors not for the benefit of the conpany but sinply and
solely for their personal aggrandi sement and to the detri-
ment of the conpany, the Court will interere and prevent the
directors from doing so. The very basis of the Court’s
interference in such a case is the existence of the rela-
tionship of a trustee and of cestui que trust as between
the directors and the conpany.

The first case to be referred to is that of Fraser wv.
VWhal ley(1). In that case a new conpany was incorporated in
1859 by an Act of Parlianent. By that Act also certain
exi sting railway conmpanies were authorised "to acquire, take
and hold shares in the undertaking of the conpany, and for
such purpose to create new shares-in their wundertakings."
The existing conmpanies in 1861 passed resolutions authoris-
ing their directors to exercise this power. The resolutions
were, however, not acted upon and the existing conmpanies did
not issue n ;w shares in their undertakings for the purpose
of taking up any share in the new conpany and all  the shares
of the new conpany were issued to persons other than the
exi sting companies. In short, the shares which it was con-
tenpl ated would be taken up by the existing conpanies were

no | onger avail abl e. Subsequently, in 1862, another Act of
Parl i ament was passed authorising the new conpany to nmake a
branch Iine and for that purpose to raise fresh-capital by

the creation and issue of new shares. But this new Act gave
no fresh power to the existing conpanies to take up any of
these new shares to be issued by the new company. One Savin
held the majority of shares in the existing conmpanies and
there was dispute between himand the directors. The gener-
al neeting of the conpany was shortly going to be“held and
the directors knew that at the ensuing general neeting their
policy would be repudiated by the majority of sharehol ders
and they would be turned out fromtheir office. It was in
these circunstances that the directors purporting to act on
the resolutions of (1) (1864)2 H & M 10.
421
1861, resolved to issue new shares. Suit was filed on
behal f of the shareholders to restrain the directors from
issuing any new shares. On a motion for injunction Wod
V.C. granted an interlocutory injunction. 1In course of his
j udgrment the | earned Judge observed:
"The directors are informed that at the next genera

neeting they are likely to be renmoved, and, therefore, on
the very verge of a general neeting, they, wthout giving
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notice to anyone, with this indecent haste and scranble
which is shewn by the tines at which the neetings were held,
resol ve that shares are, on the faith of this obsol ete power
entrusted to themfor a different purpose, to be issued for
the very purpose of controlling the ensuing general neeting.

| have no doubt that the Court will interfere to prevent
so gross a breach of trust. | say nothing on the question
whet her the policy advocated by the directors, or that which
I am told is to be pursued by Savin, is the nore for the
interest of the conpany. That is a matter wholly for the
shareholders. | fully concur in the principle laid down in
Foss v. Harbortie (2 Hare, 461) as to that, but if the
directors can clandestinely and at the |ast nonent use a
stale resolution for the express purpose of preventing the
free action of the shareholders, this Court will take care
that, when the conpany cannot interfere, the Court will do
so. "

It will be noticed that this decision proceeds entirely
on the grounds that the resolutions of 1861 on which the
directors purported to act were obsolete, for they had not
so | ong been acted upon and al so because the shares contem
pl ated by that resolution were not available, and that even
if the resolutions were still effective and gave authority
to the directors to issue new shares, the directors could
only do so for the purpose of acquiring shares in the new
conpany and not for the purpose of controlling the ensuing
general meeting and preventing the free action of the share-

hol ders. There was no evi dence whatever in that case that
the i ssue of shares was at all for the benefit of the compa-
ny. The issue of shares in that case was not for the pur-

pose of taking up shares in the new conpany for which pur-
pose al one the power coul d be exercised,
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but that it was being exercised, wholly and solely for quite
a different purpose, namely, of nmaintaining thenselves in
of fice.

Punt v. Synmpons & Co. Limted (1) was a motion/ for an
interim injunction to restrain the holding of a neeting of
the defendant conpany for confirmng the resolution for
i ssue of shares. On the evidence it was quite clear "that
these shares were not issued bona fide for the general
advant age of the conpany, but that they were issued with the
i medi ate object of controlling the holders of the greater
nunber of shares in the conpany, and of obtaining the neces-
sary statutory nmjority for passing a special  resolution
while, at the same time, not conferring upon the mnority
the power to demand a poll." Byrne J. granted an injunction
restraining the defendant from holding the confirmatory
neeting and observed:

"1 am quite satisfied that the neaning, object, and
intention of the issue of these shares was to enable the
shar ehol ders hol ding the small er anpbunt of shares to contro
the holders of a very considerable mgjority. A power of the
kind exercised by the directors in this case, is one which
nust be exercised for the benefit of the conmpany; primarily
it is given themfor the purpose of enabling themto raise
capital when required for the purposes of the conpany.
There may be occasions when the directors may fairly and
properly issue shares in the case of a conpany constituted
like the present for other reasons. For instance, it would
not be at all an unreasonable thing to create a sufficient
nunber of shareholders to enable statutory powers to be
exercised, but when | find alimted issue of shares to
persons who are obviously nmeant and intended to secure the
necessary statutory majority in a particular interest, | do
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not think that 1is a fair and bona fide exercise of the
power . "
The | earned Judge concluded with the followi ng words:
"I'f | find as | do that shares have been issued under the

general and fiduciary power of the directors for the express
purpose of acquiring an unfair mgjority (1) L.R [1903] 2
Ch. 506.
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for the purpose of altering the rights of parties under the
articles, | think I ought to interfere."

Piercy v. S. M1lls & Co. Ltd. (1) was a witness action
before Peterson J. It was indeed a gross case. On the

evidence Peterson J. found that it was manifest "that the
shares were allotted sinply and solely for the purpose of
retaining control in the hands of the existing directors.”
After stating the facts, the learned Judge said:

"The question i's whether the directors were justified in
acting as they did, or whether their conduct was a breach of
the fiduciary powers which they possessed under the arti-
cl es. VWhat they did in fact was to-override the wi shes of
the hol ders of the majority of the shares of the conpany for
the tinme being by the issue of fresh shares issued solely
for that purpose.”

Then after referring to Fraser v.  Walley and Punt
v.Synons & Co. Ltd, (supra), the |earned Judge concl uded:

"The basis of /both cases is, as 1 understand, that
directors are not entitled to use their powers of issuing
shares nmerely’ for ‘the purpose of maintaining their contro
or the control of thenselves and their friends over the
affairs of the conpany, or nerely for the purpose of
def eati ng the wi shes of the existing majority of
sharehol ders. That is however, exactly what has happened in
the present case. Wth the nmerits of the dispute as between
the directors and the plaintiff | have no concern whatever.
The plaintiff and his friends held a majority of the shares
of the conpany, and they were entitled, so long as that
majority remmined, to have their views prevail in accordance
with the regulations of the conpany, and it was not, in ny
opi nion, open to the directors, for the purpose of convert-
ing amnority into a ngjority, and solely for the ~ purpose
of defeating the wishes of the existing majority, to issue
the shares which are in dispute in the present action.”

In the result, the shares allotted to the defendants
wer e decl ared voi d.

(1) L.R [1920] 1 Ch. 77.
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It wll be noticed that in each of the three cases the
act of the directors was not only not of advantage to. the
conpany but was in essence to its detriment in that it' was
calculated to reduce the existing mgjority into mnority and
to prevent the najority of the existing shareholders from
exercising their discretion with respect to what they con-
ceived to be in the best interests of the conpany. Those
cases were not cases of mxed notives at all. The  only
notive operating in those cases in the mnds of the direc-
tors was detrinmental to the interests of existing sharehol d-
ers and, therefore, to the conpany itself. Qur attention was
drawmn to Palmer’s Company Law, 18th Edition, p. 183, where
it is stated that "in exercising their powers, whether
general or special, directors nust always bear in mnd that
they are in a fiduciary position, and nust exercise their
powers for the benefit of the conpany, and for that alone."
Relying on the words "and for that alone," it is urged that
the power to issue shares nust be exercised wholly and
solely for the benefit of the company, that there must not
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be any other notive whether or not that other notive is
injurious to the conpany and that if that power is exercised
for that purpose and al so for sone other purpose then irre-
spective of the nature of that other purpose the directors
would be guilty of an abuse of their power. | amnot pre-
pared to read the passage in the way urged by |earned coun-
sel for the plaintiffs. None of the cases cited on that
point in Palnmer’'s Conpany Law was concerned with m xed
notives at all. In none of themwas there any notive bene-
ficial to the company or to the existing sharehol ders. In
ny view what that passage neans is that the power nust be
exercised for the benefit of the conpany and that as between
the directors and the conpany there nmust be no other notive
which nmay operate to the detrinment of the conpany. If the
directors exercise the power for the benefit of the conpany
and at the sanme tine they have a subsidiary motive which in
no way affects the company or its interests or the existing
sharehol'ders then the very basis of interference of the
Court |is absent, for, as | have pointed out, the Court of
equity only intervenes in order
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to prevent a breach of trust on the part of the directors
and to protect the cestui que trust, namely the conmpany and
possibly the existing shareholders. 1f as between the
directors and the conpany and the existing shareholders
there is no breach of trust or bad faith there can be no
occasion for the exercise of the equitable jurisdiction of
the Court. | find support for nmy views in ‘the follow ng
observations of their Lordships of the Judicial Commttee in
Hirsche v. Sins(1l):

“"If the true effect of the whole evidence is, that the
defendants truly and reasonably believed at the time that
what they did was for the interest of the conpany, they are
not chargeable with dolus malus or breach of trust. nerely
because in pronoting the interest of the conpany they were
also pronoting their own, or because they afterwards sold
shares at prices which gave themlarge profits."

On the facts of this case the concurrent finding is that
the conpany was in need of funds and, therefore, the issue
of further shares was clearly necessary and is referable to
such need. The further notive of keeping out the  Singhania
group, who are not yet sharehol ders but are strangers, -does
not prejudicially affect the conpany or the existing ~share-
hol ders and the presence of such further notive cannot
vitiate the good notive of finding the necessary funds for
the conmpany. |In ny judgnment it is inpossible to hold that
the issue of fresh shares was, in the circunstances, illega
or void.

Re (iii):--Learned counsel for the plaintiffs
contends that both the Courts below were in error in holding
that there has been no contravention of the provisions of
section 105-C of the Indian Conpanies Act. That section is
inthe following terns :--

"Where the directors decide to increase the capital  of
the conpany by the issue of further shares such shares shal
be offered to the nenbers in proportion to the existing
shares held by each nmenber (irrespective of class) and such
offer shall be nmade by notice specifying the nunber of
shares to which the nmenber is entitled, and linmting a tine
within which the offer, if
(1) [1894] A.C. 654, at pp. 660-661
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not accepted, will be deened to be declined; and after the
expiration of such time, or on receipt of an intinmation
from the nenber to whom such notice is given that he de-
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clines to accept the shares offered, the directors may
di spose of the sane in such nmanner as they think nost bene-
ficial to the conpany."

This section was added to the Indian Conpanies Act in
1936.

The first question is whether the section contenpl ates
increase of capital above the authorised limt, or only
bel ow the authorised Iimt. Learned Attorney General appear-
ing for the conpany urges that the words

further shares" nmust be read in conjunction with the
words "decide to increase the capital of the company" and,
so read, must mean shares which are issued for the purpose
of increasing the capital beyond the authorised capital.
He contends that section 105-C has no application to this
case. Section 50 deals with, anong other things, alteration
of the conditions of the Menmorandum of Association of the
conpany by increasing its share capital by the issue of new
shares. The very idea of alteration of the menmorandum by the
i ssue ' of newshares clearly indicates that it contenplates
an increase of the share capital above the authorised capi-
tal with _which the conmpany got~ itself registered. Thi s
i ncrease can only be done by the conpany in a general neet-

ing as provided in sub-section (2) of section 50. Thi s
i ncrease above’ the authorised |imt cannot possibly be done
by the directors/on their own responsihbility. Section

105-C, however, speaks of increase of capital by the issue
of further shares. The words used are capital and not share
capital and further shares and not new shares. |t speaks of
increase by the directors. Therefore, the section only
contenplates such increase of capital as is wthin the
conpetence of the directors to decide upon. It clearly
follows fromthis that the section is intended to  cover a
case where the directors decide to increase the capital by
issuing further shares within theauthorised limt, for it
is only within that Iimt that the directors can decide to
i ssue further shares, unless they are precluded from doing
even that by the regul ati ons of
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the company. It is said that section 105-C becones applica-
ble after the conmpany in a general neeting has decided upon
altering its menmorandum by increasing its share capital
by issuing new shares. If the conpany at a general nmneeting
has decided upon the increase of its share capital by
the i ssue of new shares, then it is wholly inappropriate to
tal k of the directors deciding to increase capital,

because the increase has already been decided -upon by
the conmpany itself. Further, after the conpany has at a
general meeting decided to increase its share capital by the
issue of new shares, the increased capital becones its
authorised capital and then ii the directors under ~section
105-C decide to increase the capital by the issue of further
shares, then this decision is nothing nmore than a decision
to raise capital within the newy authorised limt. Final-
ly, if section 105-C were to be held applicable to the case
of an increase of capital above the authorised |imt then
such construction will |lead to anomal ous results so far as
the conpani es which have adopted Table A for the section is
not consonant with Regul ati on 42 of Table A which, as wll
be shown hereafter, applies to increase of capital beyond
the authorised Ilimt. |If the Legislature intended that
section 105-C should apply to all conpanies in the matter of
increase of capital above the authorised linmt, then the
sinplest thing would have been to nake Regulation 42 a
conpul sory regulation, instead of introducing a section
which in its terms differs fromRegulation 42 and which
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therefore makes the position of conpani es which have adopted
Tabl e A anonal ous. It appears to ne, therefore, for reasons

stated above, that section 105-C becones applicable only
when the directors decide to increase capital wthin the
authorised limt by the issue of further shares. In this
view of the matter that section is clearly applicable to the
facts of this case.

The next question is whether the directors have, in the
matter of issuing and offering further shares in the present
case, been guilty of any contravention of the provisions of
this section. Learned counsel for
54
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the plaintiffs contends that they have, because they have
not offered the whole lot of shares to the shareholders in
proportion to the —existing shares held by them It is
poi nted out that although the directors decided to issue
4,596 further shares they have only offered four shares to
every five shares held by the sharehol ders which works out
at 4,323 1/5 shares which | eaves 272 4/5 shares in the
hands of the directors which they have reserved power unto
thensel ves to dispose of in such manner as they think fit.
Learned Attorney-Ceneral appearing for the conmpany sub-
mts:

That section 105-C should be construed in the Iight of
Regul ation 42 in Table A of the Indian Conpani es Act, 1913;

(b) That in  order to prevent absurdity and to give
busi ness efficacy to the section, the words "as nearly as
ci rcunmst ances admit" should be read into the section; and

(c) That in any event the directors have not contravened
the provisions of the sectioneven if the same be ‘literally
const rued.

Each of these points requires serious consideration

As to the first point it should be renenbered that
section 105-C was introduced in the Act only in 1936. ' There
is no counterpart of it in the English Act even now. Pri or
to 1936 there was no check on the powers of the directors to
i ssue blocks of shares, within the authorised linmt, to
thenselves or to their nom nees, unless their powers were
circunmscribed by the Articles of Association. One of the
m schiefs of the nmanagi ng agency systemwhich prevails in

this country was that the managi ng agents, who usually
domi nated the board of directors, could, to secure their own
position, induce the board to issue blocks of preference

shares to the managi ng agents or their nomnees.” To check
this mschief section 105-C was introduced in the |ndian Act
in 1936. As regards the increase of capital beyond
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the authorised limt it could only be done by the conpany.
The shareholders could, while sanctioning such increase,
protect thenselves by giving special directions to the
directors as to the node of disposal of the new shares.. In
the nodel Regulations set forth in Table A of the 1882 Act
under the heading "Increase of Capital"™ are grouped three
Regul ations 26 to 98. Regulation 27 was in the followng
terms:

"(27) Subject to any directions to the contrary that may
be given by the neeting that sanctions the increase of
capital, all new shares shall be offered to the nenbers in
proprtion to the existing shares held by them and such
offer shall be made by notice specilying the nunber of
shares to which the nmenber is entitled, and limting a tine
within which the offer, if not accepted, will be deened to
be declined, and after the expiration of such tine, or on
the receipt of an intimation fromthe nmenber to whom such
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notice is given that he declines to accept the shares of-
fered, the directors nmay di spose of the sane in such manner
as they think nost beneficial to the conpany."

In Tabl e A of our present Act under the heading "Altera-
tion of Capital" are to be found three correspondi ng Regul a-
tions 41 to 43. Regulation 42 is as follows:--

"(42) Subject to any direction to the contrary that my
be given by the resolution sanctioning the increase of share
capital, all new shares shall, before issue, be offered to
such persons as at the date of the offer are entitled to
receive notices fromthe conpany of general neetings in
proportion, as nearly as the circnustances admt,. to the
amount of the existing shares to which they are entitled.
The offer shall be nmade by notice specifying the number of
shares offered, and liniting a tine within which the offer,
if not accepted, will be deemed to be declined, and after
the expiration of that time, or-on the receipt of an intima-
tion from the person to whomthe offer is nmade that he
declines /'to -acccpt the shares offered, the directors may
di spose
430
of the sanme in such nmanner as they think nost beneficial to
the conpany. The directors may |likew se so di spose of any
new shares which (by reason of the ratio which the new
shares bear to shares held by persons entitled to an offer
of new shares) cannot, in the opinion of the directors, be
conveniently offered under this article.”

The words underlined are new and are not to be found in
Regul ation 27 of Table A of the 1882 Act. The scheme of the
1882 Act, as of our present Act, and the | anguage used in
the two regulations quoted above clearly indicate, to ny
mnd, that they deal with that kind of increase of share
capital which involves an alteration of the conditions of
t he menmor andum whi ch the conpany alone can do by issuing new
shares. These Regul ations do not purport to deal wth in-
crease of capital which is withinthe conpetency  of the
directors to decide upon. In that kind of increase of |capi-
tal beyond the authorised limts these regulations give the
directors certain latitude, subject, of course, to any
directions to the contrary that may be given by the resol u-
tion of the shareholders in general neeting sanctioning such
increase. The only difference between Regulation 27 of 1882
and Regul ation 42 of our present Act is that under the |ast
nentioned Regul ation, in the absence of any direction tothe
contrary, the discretion of the directors has been widened
by the introduction of the words underlined above. Thi s
conpany was incorporated in 1908 under the Act of 1882. It
did not adopt the Regul ations of Table A of the 1882 Act but
article 45 of its Articles of Association proceeds nore or
less on the lines of Regulation 27 of Table A of the 1882
Act. The discretion given to the directors under article 45
is, therefore, obviously narrower than that Ileft to the
directors under Regul ation 42 of Table A of the present Act.
Then came section 105C in 1936. As already pointed  out,
that section deals wth increase of capital wthin the
authorised limt which the directors can deci de upon without
reference to the shareholders in a general neeting of the
conpany. The |l egislature had before it both Regul ation 27 of
Tabl e
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A of 1882 and Regul ation 42 of Table A of the Act of 1913.
It chose to adopt the | anguage of Regulation 27 in prefer-
ence to that of Regulation 42. The absence in section 105-C
of the words | have underlined in Regulation 42 cannot but
be regarded as deliberate. And | can conceive of very good
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reasons for this departure. In the case of increase beyond
the authorised |limt, that can be done only by the conpany
in general neeting and the sharehol ders can protect them
selves by giving directions to the contrary and, therefore,
subject to such directions a wider latitude may safely be
given to the directors. But in the case of increase of
capital within the authorised |limt which the directors may
do without reference to the sharehol ders the legislature did
not think it safe to | eave an uncontrolled discretion to the
directors. The m schief sought to be renedied required this
curtailing of the directors’ discretion. |In nmy judgment it
is inpossible to construe section 105-Cin the 1light of
Regul ation 42 for several reasons. Regul ation 42 and section
105-C do not cover the same field and cannot be said to be
in pari materia. The om ssion of the underlined words was
obviously deliberate.” The difference in the |anguage of the
two provisions inthe sane statute cannot be overl ooked as
nmerely accidental. And lastly the reading of these words of
Regul ation 42 in section 105-C will frustrate what | con-
ceive to be the underlying reason for the introduction of
the section. —1n nmy judgnent the first point urged by the
| ear ned Attorney-General which found favour with the Courts
bel ow cannot be accepted.

The second point urged by the | earned Attorney GCenera
is founded on the supposed necessity of  introducing the
words "as nearly as the circunstances admt" to avoid the
absurdity which may flowfroma literal construction of
section 105-C. It nmust be remenbered that the cardinal rule
of interpretation of statutes isto construe its. provisions
literally and grammatically giving the words-their ordinary
and natural neaning. It is only when such a -construction
| eads to an obvi ous absurdity which. the | egislature cannot
be supposed to have intended that the Court in
432
interpreting the section may introduce words to give effect
to what it conceives to be the true intention of the |Iegis-

| ature. It is not any and every (i nconveni ence that justi-
fies adoption of this extrene rule of construction. The
section literally construed is quite inteligible and may

easily be applied to many cases where the further  shares
i ssued bear a uniformand round proportion. Merely because
aliteral construction of the section |eads to inconvenient

result in a particular case cannot, in my opinion, justify
the application of such a drastic rule of construction as is
urged by the Attorney-General. Even in this -case there

woul d have been no inconvenience if the directors  decided
for the issue of 4,053 shares which could have been offered
in the proportion of three shares to every four shares  held
by each shareholder. It is true that ordinarily it is for
the directors to judge as to the exact anpbunt of capita
needed by the company but in arriving at their decision they
cannot overlook the linmitations put upon their power by the
section with respect to the proportion in which the further
shares are to be offered by them to. the shareholders.
Further, the supposed inconveni ence can be easily avoi ded by
a reference to the shareholders in a general neeting by
asking themto increase the share capital beyond the autho-
rised limt to such an amount as would pernit proportionate
di sposal of the further and new shares. In ny opinion there
is not sufficient force in the contention which should
i nduce the Court to depart fromthe ordinary and gol den rule
of interpretation | have nentioned above.

The last point urged by the Jearned Attorney GCenera
appears to me to be of substance. On a strictly litera
construction of the section the directors nust perforce
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offer all the further shares to the shareholders in propor-
tion to their respective holdings. Section 105-C cones into
operation after the directors have decided to issue further
shares. The section does not in terms provide that such
of fer must be made all at once or at any particul ar point of
time and | see no reason to import any such requirenment in
the section.
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The underlying object of the section is to effect equitable
distribution of the further shares. Here the shares have

been offered in the proportion of four shares to every five
shares. There can be no suggestion of favouritism in this
of fer. Every shareholder will get his proportion if he so
desires. The majority will remain the mgjority if every one
takes up the shares offered to him It is true that 272-4/5
shares remain in hand. At best al though issued they have not
been offered to anyone. | dO not agree that under clause 8
of the directors’ resolution the directors can dispose of
those 272-4/5 shares in any manner they please before offer-
ing themproportionately to the existing sharehol ders. That
cl ause, on a true construction of the resolution as a whol e,
covers only those shares which have been actually issued but
have not been applied for. In point of fact the directors
have not yet allotted any of these 272-4/5 shares. |If and
when the directors /allot these shares otherwi se than in due
course of law, i.e., with.out offering themto the shar e-
hol ders, the shareholders will then have cause for conpl aint
and may then conme to Court for redress. It jis said that
272-4/5 shares cannot \in future be offered to so many share-
hol ders in a reasonable proportion. |If it cannot be done,
these odd shares will remain-in hand until the conpany at
a general neeting decides to increase the share capital by
i ssuing new shares and then these odd shares together with
new shares will be easily capable of being offered to the
shar ehol ders proportionately. These speci al considerations
which arise in the case of this conpany by reason of its own
peculiar circunstances cannot, in ny opinion, affect or

alter the nmeaning and effect of the section. Fromall that
| can see, up to the present tinme, there has been no contra-
vention of the provisions of section 105-C. In ny view the

directors have substantially conmplied with the requirements
of the section and the plaintiffs can have no grievance.
They rushed to Court prematurely.

For the reasons stated above, | amclearly of  opinion
that the conclusions of the Courts bel ow were
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right and no ground has been made out for interfering wth
the sane. The result, therefore, is that this appeal is
di sm ssed with costs.

MUKHERJEA J.--1 agree that this appeal should be dis-

m ssed and | concur substantially in the reasons which have
been given by nmy |earned brother M. Justice Das 'in his
j udgrent .
Appear di sm ssed.
Agent for the Appellants: S.P. Varna.
Agent for the Respondents: Rajinder Narain
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