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ACT:

Representation of the People Act. 1951-Sec. 81 read
with sec. 83(1l)(a)-Election Petition to contain concise
statement of facts-Scope of.  Sec. 97-Wen applicable-
Recrim nation proceedi ngs-Necessity of mmking recrimnation
when additional relief under sec. 101 clai med.

Conduct of Election Rules, 1961-Rule 38(1) read with
rule 56(2)-Interpretation of-Proviso to rule 56(2) when
applicable. Presiding officer absent from place of poll-Dd
not sign ballot papers-Wether constitutes failure to sign
bal | ot papers.

HEADNOTE

The first respondent who |ost to the appellant by 24
votes in the Assenmbly Elections filed an election petition
inthe H gh Court wunder s. 81 of the Representation of the
Peopl e Act, 1951 asking for the appellant’s election'to be
set aside and for declaration that he should be declared as
the successful candidate. In para 9(i) of the petition the
respondent pleaded that 74 ballot papers cast in his favour
were wongly rejected on the ground that they did not
contain the signature of the Presiding Oficer. The Hgh
Court ordered inspection of these ballot papers: -The Hi gh
Court held that the rejection of these 74 ballot papers for
want of the Presiding Officer’'s signature was not justified
and gave the respondent No. 1 credit of all those votes and
on that basis while setting aside the election of the
appel l ant, declared the first respondent to have been duly
el ected. Hence this appeal. The appellant wurged that the
pleading in para 9(i) of the Election petition did not
ampunt to a concise statement of the material facts as
required by law, the H gh Court went wong in allowng
i nspection of the ballot papers; the 74 ballot papers in
dispute did not contain the signature of the presiding
of ficer and were rightly rejected at the counting in view of
the mandatory provision in rule 56(2) of the Conduct of
El ections Rules, 1961 and the High Court’s viewthat in the
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absence of a prayer for recrimnation under s. 97 of the
Act, the appellant was precluded from asking for a recount
of the other rejected ballot papers is not tenable in | aw.

Di sm ssing the appeal

HELD: An election petition is presented in terns of s.
81 of the Act. Section 83 prescribed as to what the petition
should contain. Cause (a) of sub-s. (1) of s. 83 states
that an election petition shall contain a concise statenent
of the material facts on which the petitioner relies. In the
i nst ant
119
case the nunber of ballot papers alleged to have been
wongly rejected has been furnished, the counting table
nunber has been given, the booth nunber has also been
di sclosed and the ground for rejection has even been
pl eaded. The only specific detail which was wanting was the
serial nunber of the ballot papers. This particular was not
available to the election petitioner in spite of attenpts
made on his behalf. The Court, therefore, agrees with the
H gh Court ~that in the facts and circunstances of the case
the pl eading in paragraph 9(i) set out the material facts in
a proper way and no defect ~can be found with it. The Hi gh
Court had rightly ordered “the inspection of the ballot
papers. [126 B-C, Hy 127 A; 128 F-G 127 F]

Samant N. Bal'akrishan etc., v. George Fernandez and
Os, etc., [1969] 3 S.C. R 603 expl ai ned and di sti ngui shed,

Bhabhi v. Sheo Govind and Os., [1975] Suppl. S.C R
202, referred to.

Rul e 38(1) of the Conduct  of Election Rules, 1961
provides inter alia that every ballot paper before it is
issued to an elector shall be stanped on the back with a
di stingui shing mark and shall be signed in full on its back
by the presiding officer. The distinguishing mark can be put
by anyone but the signature has got to be of the presiding
of ficer and obviously he has to personally do that job. Rule
56(2)(h) provides that the returning officer shall reject a
ball ot paper if it does not bear both the distinguishing
mark and the signature as nentioned in sub-rule (1) of rule
38. There is a proviso to sub-rule (2) of rule 56 which says
that where the returning officer is satisfied that any such
defect as is nentioned in clause (h) has been caused by any
m stake or failure on the part of a presiding officer or
polling officer, the ballot paper shall not be rejected
nerely on the ground of such defect. The proviso, once it is
applicable is a mandate that the ballot paper i's notto be
rejected. [129 F-G 130 G 129 E-F; 130 E; 131 H]

In the instant case the 74 ballot papers in dispute
were rejected because they did not contain the signature of
the presiding officer as required under rule 38(1). To see
whet her the proviso to sub-rule (2) of rule 56 was
applicable, it has to be found out whether the absence of
the signature of the presiding officer on these  ballot
papers was on account of mistake or of his failure. On the
subm ssions at the bar, the question of mstake does not
arise. It was the obligation of the presiding officer to put
his signature on the ballot papers before they were issued
to the voters. Every voter has the right to vote and in the
denocratic set up prevailing in the country no person
entitled to share the franchise can be denied the privilege.
Nor can the candidate be made to suffer. Keeping this
position in viewthe Court is of the definite viewthat the
present case is one of the failure on the part of the
presiding officer, who had been taken ill on the date of
poll and was away fromthe place of polling for quite some
time, to put his signature on those ballot papers so as to
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satisfy the requirement of |aw. The ballot papers therefore
were not liable to be rejected as the proviso applied and

the High Court came to the correct conclusion in counting
these ballot papers and giving credit thereof to the
respondent No. 1. [130 C F-G 131 F-H, 130 H, 131 E; H, 132
Al

120

In a case in which the election petition clains that
the election of the returned candidate is void, and also
asks for a declaration that the petitioner hinself or some
ot her person has been duly elected, s. 100 as well as s. 101
of the Act would apply, and it 1is in respect of the
additional claim for such declaration that s. 97 conmes into
play. Section 97(1) thus allows the returned candidate to
recrimnate and raise pleas in support of his case that the
ot her person in whose favour a declaration is clained by the
petition cannot be said to be validity elected, and these
woul d be pleas of attack and it would be open to the
returned candidate to take these pleas, because when he
recrimnates, he really becones a counter-petitioner
chall enging the wvalidity of the election of the alternative
candi date. The result of s. 97(1) therefore is that in
dealing with a composite election petition, the Tribuna
enquires into not only the case nade out by the petitioner
but also the counter-claim made by the returned candi date.
That being the nature of the proceedi ngs contenpl ated by s.
97(1), it is not  surprising that the returned candidate is
required to nake his recrimination and serve notice in that
behalf in the manner  and within the time specified by s.
97(1) proviso and s. . 97(2). If the returned candi date does
not recrimnate as required by s. 97, then he cannot make
any attack against the alternative claim nade by the
petition. [135 A-F]

Kum Shradha Devi v. Krishna Chandra Pant & Os.,
[1982] 3 S.C. C 389; Jabar Singh v. Genda Lal, [1964] 6
S.CR 54 and P. Malaichami v. . M Andi Anbalam & O's. [1973]
3 SSC R 1016 referred to.

In the instant election petition two reliefs had been
clained, firstly, for setting aside the election of the
returned candidate, i.e. the appellant, and secondly, for a
declaration that the election petitioner (respondent No. 1)
was the duly elected candidate. The relief claimed was in
terns of s. 100(1)(d) (iii) and s. 101(a) of the Act-
Admittedly no application for recrimnation was filed by the
appellant. In the absence of a recrimnation petition
conforming to the requirenent of section 97 of the Act the
appel  ant who happens to be an advocate and is presuned to
know the law, was not entitled to conbat the claimof the
el ection petitioner on the ground that if the renmaining
rej ected ball ot papers had been counted the election
petitioner would not have been found to have polled the
majority of the valid votes. [132 D-E; 133 A; 138 C D

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2618 of
1983.

Fromthe Judgment and Order dated the 18th January,
1983 of the Patna H gh Court in Election Petition No. 15 of
1980.

S. Rangarajan, D. P. Mukherjee, G S. Chatterjee and R
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SS S Ray, M P. Jha and Ms. Midula Ray for the
Respondent s.
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The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal under section 116A of
the Representation of the People Act, 1951 (’'Act’ for
short), is directed against the decision of the H gh Court
at Patna setting aside the appellant’s election to the Bi har
Legi sl ative Assenbly from 115 Jantara Assenbly Constituency
polling for which was held on May 31, 1980, and the result
of which was declared on June 2,1980. Sixteen candi dates
being the appellant and the 15 respondents contested the
el ection. The appellant was the candidate of the Comuni st
Party of India and respondent No. 1 was of the Congress (1)
Party. At the poll the appellant received 13336 votes while
the respondent No. 1 polled 13312 votes. The appell ant was,
therefore, declared elected on the footing that he had
received 24 nore votes than the respondent no. 1. Respondent
no, 2 had polled 13285 votes.. As the election dispute has
been confined to the appellant and respondent no. 1 it is
not necessary to refer to the other candidates or indicate
particulars of their performance at the el ecti on. Respondent
No. 1 filed an election petition under s. 81 of the Act
asking for the appellant’s election to be set aside and for
a declaration that he should be declared as the successfu
candidate. In paragraph~ 9 of the election petition he
pl eaded the details of the illegalities and irregularities
conmitted in the course of counting of ballot papers. It is
not necessary to refer to the other details excepting what
was pl eaded in paragraph 9(i) as respondent no. 1 did not
press the election petition onthose grounds. The pleading
in the sub-paragraph was to the follow ng effect.

"On table No. 10 booth No. 10 (Fukbandi Primary

School ) 74 ball ot papers of the petitioner were wongly

rejected on the ground that they did not contain the

signature of the Presiding Oficer. Simlarly 31 ballot

papers of the petitioner were rejected on different

tables on the ground that they do not contain the

signature of the Presiding Oficer. The aforesaid

bal | ot papers were rejected by the Assistant Returning

Oficer inspite of the objections raised by the

petitioner and his counting agents."

It is appropriate to indicate here that the H gh Court
did not take into account the plea in regard to 31 ball ot
papers in the absence of particulars. The appellant - in his
witten statenent
122
before the High Court pleaded that the statements contai ned
in paragraph 9 and its sub-paragraphs were -vague and
incorrect. In paragraph 16 of the witten statenent it was
st at ed:

"During course of counting no illegality or
irregularity of any kind was commtted; rather -the same
was held in proper, legal and orderly nanner, nor any
such imaginary illegality was pointed out or any

obj ection was raised on behalf of the petitioner.™
In paragraph 17 it was further pleaded that "the statenent
contained in paragraph No. 9(i) of the election petitionis
wong. It is false to say that the ballot papers were
rejected only on the ground of want of signature of the
Presiding Oficer. The fact is that the Assistant Returning
Oficer, who was duly appointed, after fully applying his
mnd and finding nearly 95 ballot papers of booth no. 10 to
be spurious and not genuine and after giving cogent, |ega
and satisfactory reasons, rejected the ballot papers. The
petitioner has suppressed the fact that besides his 74, 31
bal | ot papers of other contesting candidates including 3 of
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the respondent no. 1 were also rejected for not bearing
signature of the Presiding Oficer and the distinguishing
mark of the polling station No. 10."

In paragraph 18 of the witten statenent the appell ant
pl eaded that:

"Wth reference to the contents of paragraph no.
9(i) of the Election Petition, the respondent no.l1
further begs to submit that counting of ballot papers
of booth no. 10 was conpleted before 12 noon in the
very first round and the petitioner secured 3160 votes
in that round while the respondent no. 1 could get only
484 and one Parmanand M shra got 1172 votes. Neither
the petitioner nor his election agents nor counting
agents, all of whomwere present in the counting hall
did raise any objection.at the tine of rejection of the
bal | ot papers or for the whole day rather they accepted
the position -that those ballot papers were rightly
rej ected being spurious and not genuine. However, after
announcenent of the votes of |ast round and concl usi on
of .counting of the votes and conpl etion and subm ssion
of result sheet in [Form 20 by the Assistant Returning
Oficer to the Re-

123

turning Oficer, the petitioner having lost the

el ection by a/'small nargin lost all his senses and |ike

a drowning nan catching the last  straw, made out a

false case of |illegality in counting and thus on

2.6.1980 at 1.50 a.m for the first tinme raised an

objection by filing a petition which was frivolous in

nature to count the rejected ballot ~papers in his
favour".

After the evidence of both parties had been recorded,
on February 19, 1982, the learned trial ~Judge nmade the
foll owi ng order: -

"Havi ng considered the arguments of | earned
counsel for the parties and the materials on the record
and in view of the decisions referred to above, | am
satisfied that the petitioner in his election petition
has given adequate statements of nmaterial” facts on
which he relies in support of his case and has made out
prima facie case for inspection of the ballot papers
whi ch have been <cast in his favour —and rejected.
Wt hout expressing any opinion regarding the nerit of
the claim of the parties, | amof the view that in
order to decide the dispute and to do justice between
the parties inspection of ballot papers is necessary.
I, therefore, direct that all those ballot papers which
have been cast in favour of the petitioner and rejected
by the Returning Oficer at the tinme of counting, i.e.
74 of Fukbandi Booth No. 10 and 31 of other booths,
shoul d be inspected by |earned counsel for the parties
in presence of a responsible officer of the Court."

The appel | ant sought to challenge this order by noving
an application wunder Article 136 of the Constitution before
this Court but that was rejected. On April 14, 1982, the
| earned trial Judge on a petition of the appellant for
clarification of the order dated February 19, 1982, nade the
foll owi ng direction:

“I'n ny opinion, there is no anbiguity in the order
passed by this Court on 19.2.82, yet objection has been
raised for which there is no basis. However, |earned
counsel for the petitioner has submitted that he would
be quite satisfied if only 74 rejected ballot papers
from

124
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booth No. 10 Fukbandi booth are inspected. Let

i nspection of only 74 rejected ballot papers from Booth

No. 10 Fukbandi booth be made."
The learned trial Judge after inspection of the ballot
papers and upon hearing counsel for the parties, came to
hold that the rejection of these 74 ballot papers for want
of the Presiding Oficer’s signature was not justified and
gave the election petitioner «credit of all those votes. On
that basis he cane to hold that the respondent no. 1 had
received the mmjority of the valid votes polled at the
el ection (the excess being 50) and while setting aside the
el ection of the appellant, declared the respondent no. 1 to
have been duly el ected. This decision is assailed in appeal

M. Rangarajan in support of the appeal has taken the
stand that: (i) the particulars furnished in paragraph 9 of
the election petition were inadequate and fall short of the
requirements of the law, (ii)- inspection of the ballot
papers should not have been granted and even on inspection
the 74 ballot papers were not' available to be counted in
favour of  respondent no. 1; (iii)  if inspection was to be
granted and credit was to be given of rejected ballot
papers, all the 954 bal 'ot papers should have been
scrutinised and the exam nation for recount should not have
been confined to 74 only; and (iv) the view taken by the
| earned trial Judge of ‘the H gh Court that in the absence of
a prayer for recrimmnation under s. 97 of. the Act, the
appel l ant was precluded from asking for a recount of the
other rejected ballot papers is not tenable in|law

Before entering into an examination of the tenability
of these contentions, it woul d be proper to take note of the
decision in the case of Jagan Nath v. Jaswant Singh & Os.,
of a five Judge Bench of this Court. Mhajan, C. J. spoke for
the Court thus:

"The general rule is well settled that the
statutory requirenents of election |aw nmust be strictly
observed and that an election contest is not an action
at law or a suit in equity but is a purely statutory
proceedi ng unknown to the common | aw and that 't he Court
possesses no comon | aw power."

125

VWhat was said in Jagan Nath’'s case continues to be the |aw
binding this Court and in the recent case of Jyoti Basu &
Os. v. Debi Ghosal & Os, this Court reiterated the
position by saying:

"Aright to elect, fundanental though it is to
denocr acy, is, anomal ously enough, neit her a
fundanmental right nor a Comon Law Right. 1t is pure
and sinple, a statutory right. So is the right to be
elected. So is the right to dispute an election
Qutside of statute, there is no right to elect, no
right to be elected and no right to dispute an
el ection. Statutory creations they are, and therefore,
subject to statutory limtation. An election petition
is not an action at Common Law, nor in equity. It is a
statutory proceeding to which neither the comon |aw
nor the principles of equity apply but only those rules
which the statute nmakes and applies. It is a specia
jurisdiction, and a special jurisdiction has always to
be exercised in accordance wth the statute creating
it. Concepts famliar to Common Law and Equity nust
remain strangers to Election Law unless statutorily
enmbodied. A Court has no right to resort to themon
consi derations of alleged policy because policy in such
matters, as those, relating to the trial of election
di sputes, is what the statute lays down. In the tria
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of election disputes, Court is put in a straight
jacket. Thus the entire election process conmencing
fromthe issuance of the notification calling upon a
constituency to elect a menber or nmenbers right up to
the final resolution of the dispute, if any, concerning
the election is regulated by the Representation of the
Peopl e Act, 1951, different stages of the process being
dealt with by different provisions of the Act. There
can be no election to Parliament or the State
Legi sl ature except as provided by the Representation of
the People Act, 1951, and again, no such el ection may
be questioned except in the manner provided by the
Representation of the People Act. So the Representation
of the People Act has been held to be a conplete and
sel f-contained code wi thin which must be found any
right claimed inrelation to an election or an election
di spute.”
126
We are bound by the decision of the |arger Bench and we are
in agreenent with what has been said in Jyoti Basu's case.
The first-question to consider is, whether the pleading
in paragraph 9(i) of the election petition was adequate in
view of the provisions of the Act. Section 94 of the Act
provides for secrecy of ~voting. Detailed provisions have
been nade in the /Conduct of Election Rules, 1961, to give
effect to this wholesonme provision contained in s. 94. An
el ection petition is presented in terms of s.- 81 of the Act.
Section 83 prescribes as to what the petition should
contain. Sub-section (1) (a) of ~s. 83 states that an
el ection petition shall contain a concise statenent of the
material facts on which the petitioner relies. Since there
is no allegation of any corrupt practice in this case there
is no necessity to refer to clause (b) of sub-s. (1) of s.
83. Though initially M. Rangarajan had contended that the
verification was not in accordance wth law, he has
abandoned this contention during the hearing in view of the
statutory form of verification prescri bed and the
verification in the instant case conforns to it. According
to M. Rangarajan the pleading in paragraph 9(i) does not
anount to a concise statenment of the material  facts.
Appel lant’s |l earned counsel has placed reliance on the
observation in Samant N Bal akri shna —etc. v. GCeorge
Fernandez & Ors. etc., where, with reference to s. 83 of the
Act it has been said that the petition nust contain a
conci se statenent of the material facts on~ which the
petitioner relies and the fullest possible particulars
shoul d be given. Material facts and material particulars my
overl| ap. Bal akrishna’s case where Hidayatullah, C. J.  made
these observations was one where allegations of corrupt
practice had been nade and the case cane under s. 83(1) (b)
of the Act. Obviously, allegations of corrupt practice being
inthe nature of a crimnal charge, the Act requires ful
particulars to be given. The schenme in s. 83(1) of the Act
makes the position very clear. Cause (a) refers to genera
all egations and requires a concise statenent of nmateria
facts to be furnished while clause (b) referring to corrupt
practice requires all details to be given. Appellant’s
counsel, therefore, was not entitled to rely wupon the
proposition in Bal akrishna's case for the present purpose.
So far as avernment in paragraph 9(1) of the election
petition is concerned, we find that the nunber of ball ot
papers alleged to have been wongly rejected has been
furni shed, the counting table nunber has been given, the
boot h
127
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nunber has al so been disclosed and the ground for rejection
has even been pleaded. Respondent No. 1 pleaded that the
particulars of the ballot papers could not be obtained as
during counting they were not shown. H's counting agent at
table no. 10 has been exam ned as his witness No. 3. He has
st at ed:

"The ballot box of Fukbandi booth No. 10 was
brought on ny table and it was intact. That ball ot box
contai ned sone ballot papers which were not bearing
signature of the Presiding Oficer. | raised objection
in respect of those ballot papers that they shoul d not
be treated as doubtful ballot papers to be sent to the
Returning O ficer. 'Counting Supervisor did not listen
to ny protest and sent themto the Returning Oficer as
doubtful ballot papers. There were 74 such ballot

papers.”
The Assistant Returning Oficer was examined as RW 4 on
behal f of « the appellant. In his evidence he stated that he

had rej ected some ballot papers of booth no. 10. He again
stated that "counting agents of candi dates were not all owed
to note down the serial nunbers of the ballot papers. In
view of the statenment ~of the counting agent of respondent
no.1l and the evidence of the Assistant Returning O ficer
there can be no scope to doubt, and in our view the High
Court was right in taking the view, that the particul ars of
the rejected ballot' papers were not available to the
counting agents and, therefore, particulars of the nunbers
of the ballot papers had not been given inthe election
petition. W agree with the H gh Court that in the facts and
ci rcunst ances of the case the pleading in paragraph 9(1) set
out the material facts in a proper way and no defect can be
found with it.

M. Rangaraj an next canvassed that the Hi gh Court went
wong in allow ng inspection of the ballot papers. Reliance
was placed on the decision of ~this Court 1in the case of
Bhabhi v. Sheo Govind & O's., where it has been held that
the following conditions were inperative before the Court
could grant inspection or sanple inspection of ballot
papers:

(1) That it is inportant to maintain the secrecy of
the ballot which is sacrosanct and shoul d not be
al | owed

128
to be violated on frivolous, vague and indefinite
al | egati ons;

(2) That before inspection is allowed, the allegations
made against the elected candidate nmust be clear
and specific and nmust be supported by adequate
statenent of material facts;

(3) The Court nust be prina facie satisfied on the
materials produced before the Court regarding the
truth of the allegations made for a recount.

(4) That the discretion conferred on the Court should
not be exercised in such a way so as to enable the
applicant to indulge in aroving inquiry with a
viewto fish materials for declaring the el ection
to be void; and

(5) That on the special facts of a given case sanple
i nspection may be ordered to lend further
assurance to the prima facie satisfaction of the
Court regarding the truth of the allegations nade
for a recount, and not for the purpose of fishing
out materials.”

We have already pointed out that the allegations nmade

in paragraph 9(i) of the election petition were clear and
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definite. On the facts of the case the plea was confined to
one aspect, viz., for want of the Presiding Oficer’'s

signature with reference to 74 ballot papers cast at a
particul ar booth and counted on a particular table the same
had been rejected. The only specific detail which was
wanting was the serial nunber of the 74 ballot papers. W
have, on the evidence recorded in the case, conme to the
conclusion that this particular was not available to the
el ection petitioner in spite of attenpts nade on his behal f.
Wiile we agree with the view expressed in Bhabi’'s case, on
the facts before us we are inclined to think that inspection
had rightly been ordered. M. Ray for respondent no.1
pressed before wus the fact that the order of the H gh Court
al | owi ng i nspection had been questioned before the Court and
no interference was nade. Appellant’s counsel on the other
hand contended that as the application under Article 136 of
the Constitution had not been disposed of on nerits, this
aspect was open_to
129
chal l enge in regul ar appeal under s. 116A of the Act. It is
unnecessary to refer further to the consequences of non-
interference by this Court onthe earlier occasion as on the
facts we are satisfied that the action of the H gh Court in
all owi ng inspection” is not open to dispute. A nunber of
authorities were cited by M. Rangarajan-.in support of his
contention that inspection should not have been granted.
Si nce Bhabhi’'s case has considered nost of the cases relied
upon by M. Rangarajan and tests have been ‘laid down to
whi ch reference has been made by us, we see no necessity to
i ndependently refer to and deal with the other cases.

The 74 ballot papers which had been rejected were

placed before wus during the hearing. In the ‘election
petition it has been contended that the rejection was only
on one ground, viz., absence of the signature of the

Presiding Oficer. The appellant inhis witten statenent
had taken the stand that the identifying mark was also
wanting. The ballot papers have been scrutinised by us as
al so by | earned counsel for both the parties. M. Rangarajan
has conceded on seeing the ballot papers that each of them
bears the mark. Adnmittedly none of them contains the
signature of the Presiding officer. Rule 56 of the Conduct
of Election Rules; 1961, nmekes detailed provision for
counting of wvotes. Sub-rule (2) requires the Returning
Oficer to reject a ballot paper when any of the seven
infirmties indicated thereinis found. In view of the
contentions advanced before us the relevant infirmties
woul d be as provided in sub-clause (e), i.e. the ballot
paper is a spurious one and (h), i.e. it does not bear both
the mark and the signature which it should have borne under
the provisions of sub-rule (1) of rule 38. Rule /38(1)
provi des:

"Every ballot paper before it is issued to an
el ector, and the counterfoil attached thereto shall be
stanped on the back wth such distinguishing nark as
the Election Conmission may direct, and every ball ot
paper, before it is issued, shall be signed in full on
its back by the Presiding O ficer."

There 74 ball ot papers cast in favour of the respondent
No. 1 which have been rejected were in two series, 24 in one
and 50 in the other. Though the Assistant Returning O ficer
had stated that according to himthese were spurious, he has
in his cross-examnation clarified the position that by
spurious’ he nmeant that the ball ot
130
papers did not contain the signature of the Presiding
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Oficer. That these ballot papers were used at the el ection
in booth no. 10 is not open to doubt in view of the ball ot
paper account for this booth. That shows that 810 ball ot
papers in all had been received being from serial nos.
006851 to 007660. 424 ballot papers were used and ball ot
papers of the same nunber had been found in the ballot box
and duly accounted for. The nunmbers of the ballot papers
including the 74 in dispute are covered by the particulars
of used ballot papers given in the ballot paper account
which is Ext. 2 in the case. The Presiding Oficer hinself
has proved this docunent. The report nade by the Returning
Oficer to the Election Conmssion Ext. A also shows that
the ballot papers were not spurious. There is sufficient
evidence on record from which it can be concluded that the
rejection of these 74 ~ballot papers was on account of the
fact that they did not contain the signature of the
Presiding Oficer as -~ required under rule 38(1). M.
Rangarajan is right in his submssion that if a ballot paper
does not contain the signature of the Presiding Officer it
has got to be rejected at the counting in view of the
mandat ory provision in rule 56(2) of the Conduct of Election
Rules. The point for —consideration now is whether the
provi so which reads as fol lows was applicable:

"Provided that ~ where the returning officer is
satisfied that any such defect as is nentioned in
clause (g) or clause (h) has been caused by any m stake
or failure on the part of a presiding officer or
pol ling officer, the ballot paper shall not be rejected
nmerely on the ground of such defect".

On the submissions at the Bar, the question of m stake
does not arise. It has to be found out whether these 74
bal | ot papers in dispute did not contain the signature of
the Presiding Oficer on account of~ his failure. Rule 38
makes it clear that the distinguishing nmark and the
signature of the Presiding O ficer have to be put on the
bal | ot paper before the sane is issued to the voter at the
boot h. The di stingui shing nark can be put by any one but the
signature has got to be of the Presiding Oficer and
obviously he has to personally do that job.” There is
evidence that the Presiding Oficer had been taken ill on
the date of poll. He has been examned as PW.~ From his
evidence it appears that this was his first experience as a
Presiding officer of a booth. He has stated: "On the day of
poll ny bows was upset and | had visited the pokhra (tank)
once on the day of
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poll and during that period all the ballot papers were kept
on the table. I had not put ny signature on all the ball ot
papers. | had deputed one of the polling officers at the
booth to watch the ballot papers when | had gone to the
pokhra. For 5 to 10 minutes that I was absent “from the
polling booth on the day of poll, |I cannot say what had

happened during that period." The appellant had ' cross-
examned this wtness and suggested to himthat he had gone
to attend to the call of nature three or four tines. The
appellant’s witness No. 2 who was also a candidate at the
el ection (and is a respondent here) has stated:

"I found the Presiding Oficer at booth no. 10
sl eeping under a Neem tree at sone distance fromthe
booth when | visited the booth in the noon."

Once it is held that the 74 ballot papers were not
spurious, and had been issued to the voters at the booth in
the course of the poll, it would be reasonable to presune
that the ball ot papers had been issued to the voters wi thout
si gnat ures of t he Presi di ng Oficer t hough t he
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di stinguishing mark had been put. The absence of the
Presiding Oficer fromthe place of poll has clearly been
established. Whether it was for 5 to 10 minutes as deposed
by him or it was no three or four occasions as suggested to
himin cross-exam nation or for a good | ength of time during
whi ch he was having a nap under a neemtree as deposed to by
RW 2, it is clear that he was away from the place of
polling for quite some tinme. The polling process nust have
continued and voters who came during his absence had
obvi ously been issued these wunsigned ballot papers. If the
facts be these, would it not be a case of failure of the
Presiding Officer to put his signatures on the ballot papers
is the question for consideration. It was the obligation of
the Presiding Oficer to put his signature on the ballot
papers before they were issued to the voters. Every voter
has the right to wvote -and in the denocratic set up
prevailing in the country no person entitled to share the
franchise can be denied the privilege. Nor can the candi date
be made to suffer. Keeping this position in view, we are of
the definite viewthat the present case is one of failure on
the part —of the Presiding Oficer to put his signature on
those ball ot papers so as to satisfy the requirement of |aw
The proviso, once it is applicable, has also a nandate that
the ballot paper is not to be rejected. We, therefore, hold
that the ballot papers were not liable to be rejected as the
proviso applied and the High Court, in-our opinion, canme to
t he
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correct conclusion ‘in counting  these ballot  papers and
giving credit thereof to the respondent no. 1

The next question for considerationis as to whether
all the bal | ot papers which were rejected  in t he
constituency should have been allowed to  be inspected and
recounted on the basis of inspection or should the
i nspecti on have been confined to 74 ballot papers as done.
This question is connected with the fourth contention of the
appel lant’s counsel, i.e. whether in the absence of a
recrimnation the appellant who was the returned candi date,
could claim that the election petitioner would not succeed
for the additional relief as he had not received the
majority of the votes polled at the election.~ W have
al ready indicated that the appel l ant—as the elected
candidate in his witten statenment had pleaded that the
counting was in accordance wth |aw and not objectionable.
The effect of such a plea is that the ballot papers which
had been cast in his favour but credit had not been given
thereof had been validly rejected. In the election petition
two reliefs had been claimed, firstly, for setting aside the
el ection of the returned candidate, i.e. the appellant, and
secondly, for a declaration that the election petitioner
(respondent no. 1) was the duly elected candidate. The
relief claimed was in ternms of s. 100(1) (d) (iii) and s.
101 (a) of the Act. The election petitioner had clai ned that
there was inproper rejection of votes cast in his favour and
that he had received a mpjority of the valid votes at the
el ection. The Act nakes in S. 97 provi si on for
recrimnation. Sub-section(l) of that section which is
materi al reads thus:

"When in an election petition a declaration that
any candidate other than the returned candidate has
been duly elected is clainmed, the returned candidate or
any other party nmay give evidence to prove that the
el ection of such candidate would have been void if he
had been the returned candidate and a petition had been
presented calling in question his election:
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Provided that the returned candi date or such other
party, as aforesaid shall not be entitled to give such
evi dence unless he has, wthin fourteen days fromthe
date of conmencenent of the trial given notice to the
Hi gh Court of his intention to do so and has al so given
the security and the further security referred to in
sections 117 and 118 respectively."
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Admittedly no application for recrimnation was fil ed.
M. Rangarajan has strenuously contended that keeping the
schene and the purpose of the lawin view, in a case of this
type refusal to count the other rejected ballot papers on
the plea of non-filing of a recrimnation petition would
lead to injustice. W have already indicated the pronounced
view of this Court in“Jagan Nath’'s case which has been
foll owed throughout -and the last in series is the case of
Jyoti Basu to which al sowe have adverted. There is no scope
for equity since the entire gamut of the process of election
is covered by statute. Reliefs as are available according to
| aw can. ‘only be granted. It~ is true that in Kum Shradha
Devi v. Krishna Chandra Pant & Ors., it has been observed:

"If the allegationis of inproper rejection of
valid votes which is covered by the broad spectrum of
scrutiny and recount because of mscount, petitioner
nmust furnish /prima facie proof of such error. If proof
is furnished of some errors in respect of sone ball ot
papers, scrutiny and recount cannot be limted to those
bal | ot papers  only. If the recount is linmted to those
bal | ot papers ‘in respect of which there is a specific
all egation of error _and the correlation’is established,
the approach would work havoc in a parlianentary
constituency where nore often we find 10,000 or nore
votes being rejected as invalid. Law does not require
that while giving proof of prima facie error in
counting each head of ‘error nust be tested by only
sanmpl e exam nati on of some of the ballot papers which
answer the error and then take into consideration only
those ball ot papers and not others. This is not the
area of enquiry in a petition for relief of recount on
the ground of m scount."

These observations cane not in a case to which s.” 97 of the
Act applied. This Court was considering a case of recount
sinpliciter. The position of law as to the inperative
necessity of a recrinmnation in cases as before us is well
settled. A Five Judge Bench in Jabar Singh v. Genda Lal
exam ned at |length the provisions of s. 100 and s. 97 of the
Act. That was a case where the difference was of two votes
and as application had been made asking for reliefs both
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under s. 100(1) (d) (iii) as also s. 101. In that background
the question for consideration was whether in the absence of
a petition for recrimnation relief could be granted.
Gaj endr agadkar, J. (as the |earned Judge then was), spoke
for hinmself and three other |earned Judges. In the majority
judgrment it was hel d:

"Confining ourselves to clause (iii) of s. 100(1)
(d), what the Tribunal has to consider is whether there
has been an inproper reception of votes in favour of
the returned candidate. It nay also enquire whether
there has been a refusal or rejection of any vote in
regard to any other candidate for whether there has
been a reception of any vote which is void and this can
only be the reception of a void vote in favour of the
returned candidate. |In other words, the scope of the
enquiry in a case falling under s. 100(1) (d) (iii) is
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to determ ne whether any votes have been inproperly
cast in favour of the returned candidate or any votes
have been inproperly refused or rejected in regard to
any other candidate. These are the only two matters
whi ch woul d be relevant in deciding whether the
el ection of the returned candi date has been materially
affected or not. At this enquiry, the onus is on the
petitioner to showthat by reason of the infirmties
specified in s. 100(1) (d) (iii), the result of the
returned candidate’s election has been nmaterially
affected, and that, incidentally, helps to determ ne
the scope of the enquiry. Therefore, it seenms to us
that in the case of a petition where the only claim
made is that the el ection of the returned candidate is
void, the scope of the enquiry is clearly limted by
the requirenent of s. 100(1) (d) itself. The enquiry is
l[imted not because the returned candidate has not
recrim nated under s. 97(1); in fact s. 97(1) has no
application to~ the case falling under s. 100(1) (d)
(iii),the -scope of the enquiry is limted for the
sinmple reason that what the <clause requires to be
considered is whether the election of the returned
candi date has been materially affected and nothing
else. If the result of the enquiry is in favour of the
petitioner who challenges the el ection of the returned
candi date, the /Tribunal has to nmake ‘a declaration to
that effect, @ and that declaration brings to an end the
proceedi ngs in the election petition

There are, however, cases in which the election
petition makes a double claim it clains ‘that the
election of the returned candidate is void, and also
asks for a declaration that the petitioner hinmself or
some other person has been duly elected. It is in
regard to such a conposite case that s. 100 as well as
s. 101 would apply, and it is in respect of the
additional claim for a declaration that sone other
candi date has been duly elected s. 97 cones into play.
Section 97(1) thus allows the returned candidate to
recrimnate and raise pleas in support of his case that
the other person in whose favour a declaration is
clained by the petition cannot be said to be validly
el ected, and these would be pleas of attack and it
woul d be open to the returned candidate to take these
pl eas, because when he recrininates, he really becones
a counter-petitioner challenging the wvalidity of the
el ection of the alternative candidate. The result of s.
97(1) therefore, is that in dealing wth a conposite
el ection petition, the Tribunal enquires into not only
the case made out by the petitioner, but also the
counter-claimmade by the returned candidate. That
being the nature of the proceedi ngs contenpl ated by s.
97(1), it is not surprising that the returned candi date
is required to make his recrimnation and serve notice
in that behalf in the manner and wthin the tinme
specified by s.97(1) proviso and s. 97(2). |If the
returned candi date does not recrininate as required by
s. 97, then he cannot make any attack against the
alternative claimmade by the petition. In such a case,
an enquiry would be held under s. 100 so far as the
validity of the returned candidate’'s election is
concerned, and if as a result of the said enquiry a
declaration is made that the election of the returned
candidate is void, then the Tribunal wll proceed to
deal with alternative claim but in doing so, the
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returned candidate wll not be allowed to Ilead any

evi dence because he is precluded fromraising any pl eas

against the validity of the claim of the alternative

candi dat e

It is true that s. 101(a) requires the Tribunal to
find that the petitioner or such other candidate for
the declaration of whose election a prayer is nade in
the election petition has in fact received a majority
of the valid
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votes. It is urged by M. Kapoor that the Tribuna
cannot nake a finding that the alternative candidate
has in fact received a majority of the valid votes
unl ess all the votes cast at the election are
scrutinised and counted. In our opi ni on, this
contention is not well founded. W have al ready noticed
that as a result of rule 57 (now rule 56(6) of Conduct
of "Election Rules), the Election Tribunal will have to
assune that every ballot ~paper which had not been
rejected under r. 56 constituted one valid vote and it
is on_ that basis that the finding will have to be made
under s. 101(a). Section 97(1) undoubtedly gives an
opportunity to the returned candidate to dispute the
validity of any of ~the votes <cast in favour of the
alternative candidate or to plead for the validity of
any vote cast in his favour which has been rejected,;
but if by his failure to make recrimnation within tine
as required by s. 97 the returned candidate is
precluded from raising any such plea at the hearing of
the election petition, there would be nothing wong if

the Tribunal proceeds to deal with the dispute under s.

101(a) on the basis that the other votes counted by the

returning officer were valid votes and that votes in

favour of the returned, candidate, if any, which were
rejected, were invalid. What we have said about the

presuned validity of the votes in dealing with a

petition under s. 101(a) is equally true in dealing

with the natter wunder s. 100(1)(d)(iii). W are

therefore, satisfied that even.in cases to which s. 97

applies, the enquiry necessary while dealing with the

di spute under s. 101(a) wll not be wder if the

returned candidate has failed to recrimnate.”

Ayanagar, J. did take a different view of the matter
and it is on the mnority view that strong reliance has been
pl aced by M. Rangarajan. He has even contended that the
proposition in mnority view was nore appealing and had
rem nded us that there have been instances where the
mnority view |ays down the |aw correctly and in due course
is accepted to be the law of the country. As we  shal
presently show, the ratio in the majority opinion is/ stil
holding the field and on the plea that the mnority view nmay
sone day becone the Ilaw, relief in the present case cannot
be granted. W are bound by the decision of the " larger
Bench.
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This Court in P. Malaicham v. M. Andi Anbal am and
O's., considered this question again. Al agiriswam, J. spoke
for the Bench which heard the appeal. There it had been
contended by counsel that in view of the facts of that case,
recrimnation and the requirement of s. 97 need not have
been insisted upon. This is how that contention was
answer ed:

"The guestion still remai ns whet her t he
requirements of s. 97 have to be satisfied in this
case. It is argued by M. Venugopal that the gravamen
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of the respondent’s petition was breach of many of the

el ection rules and that he asked for a total recount, a

request to which the appellant had no objection and

that there was, therefore, no rule or need for filing a

recrimnation petition under s. 97. This, we are

afraid, is a conplete msreading of the petition. No
doubt the petitioner asked for a recount of votes. It
may legitimately be presuned to nean a recount of al

the votes, but such a recount is asked for the purpose
of obtaining a declaration that the appellant’s
election was void and a further declaration that the
respondent hinself had been el ected. This aspect of the
matter should not be lost sight of. Now, when the
respondent asked for a recount, it was not a nere
nmechani cal process that he was asking for. The very
grounds which he urged in support of his petition (to
which we have referred at-an earlier stage) as well as
the application for recount and the various grounds on
which the |earned Judge felt that a recount should be
ordered showed that many mi stakes where likely to have
arisen in the counting, and as revealed by the

i nstances which the [earned Judge hinmself |ooked into

and deci ded. . ... /

The ratio of the decision in Jabar Singh's case was foll owed
and it was stated:

"What we have pointed out just now shows that it
is not a question of nere pleading, it is a question of
jurisdiction. The El ection Tribunal had no jurisdiction
to go into the question whether any wong votes had
been counted in favour of the election petitioner, who
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had cl ainmed the seat for hinself unless the successfu
candidate had filed a petition under s. 97. The |aw
reports are full of cases where parties have failed
because of their failure strictly to conformto the
letter of the lawin regard to the procedure |laid down
under the Act and the Rules."

Several decisions were cited before us by M. Ray for
respondent No. 1 which we think unnecessary torefer to in
vi ew of the clear pronouncenents and the state of the |aw as
i ndicated by these deci sions. In_ the absence of a
recrimnation petition conformng to the requirenents of s.
97 of the Act the appellant who happens to be an Advocate
and is presuned to know the law, was not entitled to conbat
the claim of the election petitioner on the ground that if
the remaining rejected ballot papers had been counted, the
el ection petitioner would not have been found to have polled
the mpjority of the valid votes.

For the reasons we have indicated, this appeal has to
be dismissed. In the circunstances we direct the parties to
bear their respective costs throughout.

H S K Appeal disnissed
139




