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ACT:
I ncome Tax Act, 1961, Section 80 J-Interpretation of.

HEADNOTE

The Respondent-assessee clained in its assessnment to
tax for the assessnent year 1970-71 that the anbunts of
deficiency under Sec. 801 for the current as well as past
assessment years were liable to be adjusted against the
profit of Rs. 1,51,011/- wearned by its cold storage plant
whi ch was a new industrial undertaking to which sub-section
(4) of Sec. 80J of the Incone Tax Act applied. The assessee
did not make any profit in the business of cold storage
plant during the assessnment years 1967-68, and 1968-69 and
1969-70, but there was profit in. the other businesses and
the | osses, depreciation allowance and devel opment rebate in
respect of the cold storage plant were adjusted against the
profit from the other businesses in conputing the tota
i ncomre of the assessee chargeable to tax for those
assessment years. The Income Tax officer and in appeal the
Appel | ate Assistant Commi ssioner rejected ~the claimof the
assessee for adjustment. But in further appeal the Tribuna
held that since the |losses as well as depreciation allowance
and devel opnment rebate in respect of the cold storage
busi ness for the past assessnent years were already adjusted
against the profit from other businesses, no part of such
| osses, depreciation al | owance or devel opnent rebat e
remai ned unabsorbed so as to be carried forward and set off
agai nst the profit for the assessnent year 1970-71 and hence
the profit of Rs. 1,51,011/- fromthe cold storage business
was not liable to be reduced by any such set off and the
assessee was entitled to claimthat fromout of such profit
there should be deducted, first, the amount of Rs. 83,891/-
representing the relevant anount of capital enployed during
the previous year and then the anounts of deficiency for the
past assessment years. The Hi gh Court on a reference, at the
instance of the Revenue answered the question in favour of
t he assessee.

Di sm ssing the appeal by special |eave the Court,
N

HELD: (1) The proper construction of sub-section (1) of
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Sec. 80J nust, be taken to be that the profits or gains of
the new industrial undertaking nmust  be conputed in
accordance with the provisions of the Act in the sane nanner
as they would be in determning the total inconme chargeable
totax and it nust follow a fortiori that if the |osses,
depreci ation all owance and devel opnent rebate in respect of
the new industrial undertaking for the past assessnent years
have been fully set off against the profit of the assessee
fromother business or for the matter of that, against the
i ncome of the assessee under any other head by reason of
sections 70 and 71 read with sub-section (2) of Sec. 32 and
sub-section (2) of Sec. 32A, no part. O such |osses,
depreci ation al |l owance or devel opnent rebate would be |iable
to be adjusted over again in conputing the profits or gains
of the new industrial undertaking for applying the provision
contained in sub-section (1)  of Sec. 80J. The sanme node of
conputation nust Prevail also in applying the provision
contained in

1129

sub-section” (3) ~of Sec. 80J, because that sub-section
provides for —setting off  the carried-forward amount of
deficiency of the past assessment years against "the profits
and gains referred to in sub-section 1" or Sec. 80J, as
conputed after allowi nginter alia the deduction adni ssible

under sub-section /and, therefore, if, for the purpose of
sub-section ( I ) of Sec. 80J, the profits or gains of the
new industri al undertaking are to be conput ed in

accordance.. with 'the provision of the Act and no part of
the | osses, depreciation all owance or devel opnent rebate for
the past assessnent years which has been fully set off
agai nst the profit fromother businesses or incone under any
other head is liable to be adjusted over again in conputing
the profits or gains of the awe industrial undertaking, no
such adjustment woul d equally be pernissible in applying the
provi sion contained in sub-section of Section 80J.[1136 D-H
1137- A

(2) It is clear fromthe | anguage of sub-section (1) of
Section 80J that the profits or gains of a new industria
undertaking from which deduction of the relevant anpunt of
capital enployed during a particul arassessnent year is
al  owabl e under. that provision, are the profits or gains
includible in the conputation of the total incone chargeable
to tax. Therefore, whatever- be the profits or gains of the
new i ndustrial wundertaking conputed for the purpose  of
arriving at the total incone chargeable to tax, would have
to be taken to be the profits or. gains for applying the
provi sion contained in sub-section (1) of Section80J. [1135
D- E]

(3) There are no two nodes of conmputation of the
profits or gai ns of the new industrial undertaking
contenpl ated by sub-section(1l) of Sec. 80J, —one for
determ ning the total income chargeable to tax and the ot her
for applying the provision contained in that sub-section.
The | anguage of sub-section of Section 80J is clear -and
explicit and |eaves no doubt that the profits or gains of
the new industrial undertaking for the purpose of allow ng
the deduction provided in that sub-section, have to be
conputed in the sane nanner in which they would be in
determining the total income chargeable to tax and a
deduction has then to be nade from such profits or gains, of
the relevant amount  of . capital enployed during the
assessment year in question. It cannot be held by any
process of construction, even by turning and tw sting the
| anguage of sub-section ( I ) of Sec. 80J that for the
purpose of allowi ng the deduction contenplated under that
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section the profits or gains of the new industrial
undert aki ng must be conputed in a nanner different fromthat
in which they would be conputed in determining the tota
i ncomre chargeabl e to tax. Sub-section (1 ) of Section 80J
does not create a legal fiction that for the purpose of
applying the provision contained in that sub-section, the
profits or- gains of the new industrial undertaking shall be
conputed as if the new industrial undertaking were the only
business of the asseesee right from the date of its
establishnment or the |osses, depreciation allowance or

devel opnent rebate in respect of the new industria
undertaking for the past assessnent years were not set off
agai nst the profit from other busi nesses. | f the

construction of sub-section (1) of Sec. 80J contended for
and on behal f of the Revenue were accepted, it would lead to
the absurd result that there would be two species of profits
or gains of the new industrial wundertaking, one for

inclusioniin the total income chargeable to tax and the
ot her for determning the availability of the deduction
under sub-section (I ) of ~Section 80J. That would be

plainly contrary to the express | anguage of sub-section (1)
of Section 80J. [1135 E-H 1136 A-D]
1130

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal No. 2395 of
1977.

Appeal by Special Leave fromthe Judgnent and Order
dat ed 28-10-1976 of the Punjab and Haryana High Court in
I.T. Ref. No. 16/74.

P. A Francis, B. B. Ahuja and M ss A Subhashini for
the Appell ant.

G C. Sharma and S. P. Nayar for the Respondent.

Devi Pal, S. R Banerjee, J.  B. Dadachanji, Ravi nder
Narain and Ms A K Verma for the Intervener (The Indian
Al unmi ni un

R N Bajoria, P. V. Kapur, U K Khaitat, Praveen
Kumar and R K. Chaudhary for the ‘Intervener (orient Sugar
MI1Ils)

The Judgrment of the Court was delivered by

BHAGMATI, J.-The assessee, a private |imted conpany,
carried on several businesses anobngst which there was a
busi ness of cold storage plant. This cold storage plant was
put up in the accounting year relevant to the assessnent
year 1967-68 and it was a new industrial wundertaking to
whi ch sub-section (4) of section 80J of the Income Tax Act,
1961 applied. The assessee did not nmake any profit in the
busi ness of cold storage plant during the assessnent years
1967-68, 1968-69 and 1969-70, but there was profit in the
ot her busi nesses and the | osses, depreciation allowance and
devel opnent rebate in respect of the cold storage plant were
adjusted against the profit fromthe other businesses in
conputing the total inconme of the assessee chargeable to tax
for those assessnent years. No loss and no part of the
depreci ation all owance or devel opnent rebate in respect of
the cold storage plant remained unabsorbed so as to be
avail able for carry forwarded and set off in the assessnent
year 1970-71. The business of cold storage plant turned the
corner after the initial teething trouble and it made a
profit of Rs. 1,51,011/- in the assessnent year 1970-71
after taking into account the current year’'s depreciation
al  owance and devel opnent rebate. The assessee clained in
its assessnent to tax for the assessment year 1970-71 that
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the amobunts of deficiency under section 80J for the current
as well as past assessnent years were |liable to be adjusted
against the pro fit of Rs. 1,51,011/- for that assessnent
year. Since the claimwas based on section 80J, it would be
convenient at this stage to refer to the rel evant provisions
of that section. Section 80J was introduced
1131

inthe Act in place of section 84 by Finance Act, 1967
with effect from 1st April, 1968. The material portions of
that section read as under:

"80J. (1) Where the gross total income of an
assessee includes any profits and gains derived from an
i ndustrial undertaking or a ship or the business of a
hotel, to which this section applies, there shall, in
accordance with and subject to the provisions of this
section, be allowed, in  computing the total incone of
the assessee, =~ a deduction. from such profits and gains
(reduced by the deduction, if any, admissible to the
assessee, under section 80HH) of so nmuch of the anount
t her'eof as does not exceed the amount cal cul ated at the
rate of six per cent per annumon the capital enployed
in the industrial undertaking or ship or business of
the hotel, as ‘the case may be, conputed in the
prescri bed manner in respect of the previous year
rel evant to the assessnent year (the anpbunt cal cul ated
as aforesaid being hereafter, in this section, referred
to as the relevant amount of capital -enployed during
the previous year):

(2) The deduction specified in sub-section (1)
shall be allowed in conputing the total incone in
respect of the assessnent year relevant to the previous
year in which the the industrial undertaking begins to
manuf acture or produce articles or to operateits cold
storage plant or plants or the ship is first brought
into use or the busi ness of the hotel starts
functioning (such assessment year being hereafter, in
this section, referred to as the initial assessnent
year) and each of the four assessnent years inmediately
succeeding the initial assessnent year

(3) Where the amount of the profits and gains
derived from the industrial undertaking or  ship  or
busi ness of the hotel, as the case may be, included in
the total income (as conputed w thout applying the
provi sions of section 64 and before making -any
deduction under Chapter VI-A or section 280-D) in
respect of the previous year rel evant to an assessnent
year commencing on or after the 1st day of April 1967,
(not being an assessment year or subsequent to. the
fourth assessnent year as reckoned fromthe end of the
initial assessnment vyear) falls short of the relevant
anmount of

1132
capital enployed during the previous year, the anount
of such shortfall, or, where there are no such profits
and gains, an anount equal to the rel evant anpunt of
capital enployed during the previous year (such anpunt,
in either <case, being hereafter, in this section
referred to as deficiency) shall be carried forward and
set off against the profits and gains referred to in
sub-section (1) [as conputed after allowing the
deductions, if any, adm ssible under section 80 HH and
the said sub-section (1)] 1in respect of the previous
year relevant to the next following assessnent year
and, if there are no such profits and gains for that
assessment year, or where the deficiency exceeds such
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profits and gains, the whole or balance of the
deficiency, as the case mmy be, shall be set off
agai nst such profits and gains for the next follow ng
assessnment year and if so far as such deficiency cannot
be wholly so set off, it shall be set off against such
profits and gains assessable for the next follow ng
assessnment year and so on:

Provi ded that -

(i) in no case shall the deficiency or any part
thereof be carried forward beyond the seventh
assessment year as reckoned fromthe end of
the initial assessnent year

(ii) where there is nore than one deficiency and
each such deficiency relates to a different
assessment year, the deficiency which rel ates

to an earlier assessnent year shall be set
of f “underthis sub-section before setting off
the deficiency in relation to a latter
assessnent year:

X X X X X
(4) —This section applies to any industria
undert aki ng which fulfils all the foll owi ng conditions,
nanel y: -

(i) it is not formed by the splitting up, or the
reconstruction, of a business already in
exi st ence;

(ii) it is not forned by the transfer to a new
busi.ness of machi nery or plan previously used
for any purpose;

(iii) it manufactures or produces articles, or
operates one or nore cold storage plant or
plants, in any part of India, and has begun
or begins to operate such plant or plants, at
any tinme within the period of

1133
thirty-three years next follow ng the 1st day
of April, 1948, or (such further period as the
Central Covernment. nmay, by notification in
the official Gazette, specify with reference
to any particular industrial undertaking;

(iv) in a case where the industrial undertaking
manuf actures or pr oduces articl es, the
undertaki ng em ploys ten or nore workers in a
manuf acturing process carried on with theaid
of power, or enploys twenty or nore workers
in a manufacturing process carried on without
the aid or power;

Since there was no profit fromthe cold storage plant in the
assessment years 1967-68, 1968-69 and 1969-70, the whole of
the relevant amount of capital enployed during each of the
rel evant previous years renai ned unabsorbed and constituted
deficiency for each of those assessment years and had to be
carried forward fromyear to year upto the assessnent year
1970- 71 under sub-section (3) of section 80J. The anmpunts of
deficiency for the assessnent years 1967-68, 1968-69 and
1969-70 came to Rs. 11,155/-, Rs. 1,14,153/- and Rs.
90, 228/ -. The rel evant amount of capital enployed during the
previous year relevant to the assessment year 1970-71 was
Rs. 83,391/-. The assessee clained that this anount of Rs.
83,391/ representing the rel evant anount of capital enployed
in the assessnent year 1970-71 was liable to be set off
against the profit of Rs.1,51,011/- derived fromthe cold
storage busi ness under subsection (1) of section 80J and so
far as the balance of the profit was concerned, the anmpunts
of deficiency for the past assessnent years, nanmely, Rs.
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11, 155/-, Rs. 1,14,153/- and Rs. 90,228/- which were carried
forward to the assessnment year 1970-71, were liable to be
adj usted against it under sub-section (3) of section 80J.
The I ncome Tax officer did not dispute the figures of the
rel evant anount of capital enployed in the assessnent year
1970-71 or of the amounts of deficiency for the past
assessment years, but held that there was no profit fromthe
busi ness of cold storage plant in the assessnent year 1970-
71 agai nst which any part of the relevant anmpbunt of capita

enployed during the assessnent year 1970-71 could be
adj usted under sub-section (1) of section 80J or any part of
the carried forward amounts of deficiency for the past
assessment years, deducted under sub-section (3) of section
80J. It was not possible to disagree with the assessee that
t he busi ness of the cold storage plant had

1134

resulted in a profit of Rs. 1,51,011/- in the assessnent
year 1970-71 and in fact it was conceded that this was the
amount | of profit liable to be taken into account in
conputing the total incone of the assessee chargeable to
tax, but ~the Income Tax officer took the view that in
conputing the profit of” thecold storage business for the
pur pose of applying the provision contained in sub-sections
(1) and (3) of section80J, the losses as well as the
depreci ation all owance and devel opnent rebate in respect of
that business for the past assessnent years should be
adjusted against the profit of Rs. 1,51,011/-, since there
was no profit at  all from that  business in the past
assessnment years against which ~any part of  such |osses,
depreci ation all owance or devel opnent rebate could be
absorbed. The Inconme Tax officer ignored the fact that the
|l oses as well as the depreciation all owance and devel opnent
rebate in respect of the cold storage business for the past
assessment years were already adjusted against the profit of
the assessee fromother businesses and no part of the
| osses, depreciation al | owance or devel opnent rebate
remai ned unabsorbed for being carried forward and set off
against the profit of Rs, 1,51,011/- in the assessnent year
1970-71 and proceeded on the assunption that for the purpose
of subsection (1) and (3) of section 80J, the col d storage
busi ness was to be treated in isolation and its profit was
to be conputed as if the earlier years’ |ossess depreciation
al | owance and devel opnent rebate had not been set off
against the profit from other businesses. The |Incone Tax
of ficer accordingly declined to all ow any deduction fromthe
profit of Rs. 1,51,011/- in respect of the relevant anount
of capital enmployed in the assessment year 1970-71 under
sub-section (1) of section 80J and in respect of _the.
amounts of deficiency for the past assessnent years under
sub-section (3) of section 80J and nade assessnment on the
assessee without permitting such deduction. The -assessee
chall enged the decision of the Income Tax officer by
preferring an appeal to the Appellate Assistant Comm ssioner
but the Appellate Assistant Conm ssioner took the same view
and rejected the appeal. The assessee thereupon carried the
matter in further appeal and in the appeal, the assessee
succeeded in persuading the Tribunal to hold that since the
losses as well as depreciation allowance and devel opnent
rebate in respect of the cold storage business for the past
assessnment years were already adjusted against the profit
fromother businesses, no part of such | osses, depreciation
al | owance or devel opnent rebate remmi ned unabsorbed so as to
be carried forward and set off against the profit for the
assessnent year 1970-71 and hence the profit of Rs.
1,51,011/- from the cold storage business was not liable to
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be reduced by any such set off and the assessee was entitled
to

1135

claimthat fromout of such profit there should be deducted,
first, the anount of Rs. 83,891/- representing the rel evant
amount of capital enployed during the previous year and
then, the anpounts of deficiency for the past assessnent
years. The Revenue being aggrieved by the order of the
Tri bunal made an application for a reference and on the
application, the follow ng question of |law was referred for
the opinion of the H gh Court:

"Whether on the facts and in the circunstances of
the case, the Appellate Tribunal was right in lawin
all owi ng the deduction under section 80J of the Incone
Tax Act, 1961?"

The High Court agreed with the view taken by the Tribuna
and answered the question in favour of the assessee and
agai nst-the Revenue. The Revenue thereupon preferred the
present appeal with special |eave obtained fromthis Court.
Now'it~ is clear fromthe |anguage of sub-section of
section 80J that the profits or gains of a newindustria
undertaking from which deduction of the relevant anount of
capital enployed during a particular assessnent year s
al | owabl e under that provision, are the profits or gains
includible in the conputation of the total income chargeable
to tax. Therefore, whatever be the profits or gains of the
new i ndustrial wundertaking conputed for the purpose of

arriving at the total incone chargeable to tax, would have
to be taken to be the profits-or gains for —applying the
provi sion contained in sub-section of section 80J. There

are no tw nobdes of conmputation of the profits or gains of
the new industrial undertaking contenplated by sub-section
of section 80J, one for determning the total ' incone
chargeable to tax and the other for applying the provision
contained in that sub-section. ~The language of sub-section
(1) of section 80J is clear and explicit and | eave no doubt
that the profits or gains of the new industrial undertaking
for the purpose of allow ng the deduction provided in that
sub-section, have to be conputed in the same manner in which
they would be in determning the total income chargeable to
tax and a deduction has then to be made from such profits or
gai ns, of the relevant anmount of capital enployed during the
assessment year in question. It is inpossible to see how, by
any process of construction, even by turning, and twi sting
the | anguage of sub-section (1) of section 80J, it can be
hel d that for the purpose of allowing the deduction
contenpl ated under that section the profits or gains of the
new i ndustrial undertaking nmust be conputed in a

1136

manner different fromthat in which they would be conputed
in determining the total inconme chargeable to tax. Sub-
section (1) of section 80J does not create a legal fiction
that for the purpose of applying the provision contained in
that sub-section, the profits or gains of the new industria

undertaking shall be conmputed as if the new industria
undertaking were the only business of the assessee right
from the date of its establishment or the |[|ossess,

depreci ation all owance or devel opment rebate in respect of
the new industrial undertaking for the past assessnent years
were not set off against the profit from other businesses.
If the construction of sub-section (1) of section 80J
contended for and on behal f of the Revenue were accepted, it
would lead to the absurd result that there would be two
speci es of profits or gai ns of the new industria
undert aki ng, one for inclusion in the total incone
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chargeable to tax and the other for determining the
availability of the deduction under sub-section (1) of
section 80J. That would be plainly contrary to the express
| anguage of sub-section (1) of section 80J. The proper
construction of sub-section (1) of section 80J nmust,
therefore, be taken to be that the profits or gains of the
new i ndustrial wundertaking nust be conputed in accordance
with the provisions of the Act in the same nmanner as they
would be in determining the total incone chargeable to tax
and it must follow a fortiori that if the |osses,
depreci ation all owance and devel opnent rebate in respect of
the new industrial undertaking for the past assessnent years
have been fully set off against the profit of the assessee
from ot her businesses or for the matter of that, against the
i ncome of the assessee under any other head by reason of
sections 70 and 71 read with sub-section (2) of section 32
and sub-section (2) of section 32A, no part of such | osses,
depreciation al lowance or devel opnent rebate would be |iable
to be 'adjusted over again in conputing the profits or gains
of the new.industrial undertaking for applying the provision
contai ned-in sub-section (1) of section 80J. The sane node
of conputation mnust prevail ~also in applying the provision
contained in sub-section (3) of section 80J, because that
subsection provides  for ~setting off the carried-forward
amount of deficiency of the past assessnent years agai nst
“"the profits and gains referred to in sub-section (1)" of
section 80J, as conputed after allowing inter alia the
deduction admi ssiblle' under that sub-section and, therefore,
if, for the purpose of sub-section (1) of section 80J, the
profits or gains of the new industrial undertaking are to be
conputed in accordance with the provisions of the Act and no
part of the |osses, depreciation allowance or devel opnent
rebate for the past assessnent years which has been fully
set off against the profit from other businesses or incone
under any other head is |liable to be ad-

1137

justed over again in conputing the profits or gains of the
new i ndustrial undertaking, no such adjustnment woul'd equally
be permissible in applying the provision contained in sub-
section (3) of section 80J.

Here, in the present case, it was conmon ground that
the I osses as well as deprecation all owance and devel opnent
rebate in respect of the cold storage business for the past
assessment years were fully adjusted against the profit of
the assessee fromother businesses and no part of such
| osses, depreciation al | owance or devel opnent rebate
remai ned unabsorbed so as to be carried forward to the
assessment year 1970-71. The profit of Rs.!| 1,51,011/-
derived from the cold storage business in the  assessnent
year 1970-71 was, therefore, not liable to be w ped out or
reduced by adj ustment  of any part of the | osses,
depreci ation all owance or devel opment rebate for the past
assessment years. The profit of the assessee fromthe cold
storage business in the assessnent year 1970-71 thus cane to
Rs. 1,51,011/-and fromout of that profit, a sumof Rs.
83,391/ -representing the rel evant anount of capital enployed
in the assessnment year 1970-71 was liable to be deducted
under sub-section (1) of section 80J and since that left a
bal ance of Rs. 67,620/-, the amount of Rs. 11,155/-
representing deficiency for the assessnent year 1967-68 was
liable to be deducted first and then, since a part of the
profit, nanely, Rs. 56,465/-still remained available for
deduction, the anount of deficiency for the assessnent year
1968-69 was liable to be deducted to the extent of Rs.
56, 465/ -, leaving the profits or gains of the new industria
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undertaking includible in the total incone chargeable to tax
as nil. The Hgh Court as well as the Tribunal were,
therefore, right in adjusting the relevant amount of capita
enpl oyed during the assessment year 1970-71 as also the
amounts of deficiency for the assessnent years 1967-68 and
1968- 69 against the profit of Rs. 1,51,011/- derived by the
assessee fromthe cold storage business and hol ding that the
profit of the cold storage business was nil in conputing the
total inconme chargeable to tax.

We accordingly uphold the order of the H gh Court
answering the question referred by the Tribunal in favour of
the assessee and against the Revenue and dism ss the appea
with costs.

S R Appeal dism ssed.
1138




