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The petitioner herein-has filed an application under
Section 11 of the Arbitration and Conciliation Act, 1996. The
petitioner, a company incorporated under the |aws of
Si ngapore is carrying on business at No. 745, Toa Payoh
Lorong 5, Singapore, /1231, now known as SHC CAPI TAL
LIMTED, 302 Orchard Road, # 10-01 Singapore 238862. The
respondent conpany, Scantrans India Pvt. Ltd. was
i ncorporated under the Conpanies Act, 1956, having its
regi stered Ofice at 425, Pantheon Road, Egnore, Chennai -
600008. The petitioner alleges that petitioner and respondent
entered into a joint venture agreenent on 15-12-1993 for
setting up a manufacturing unit in Chennai -and to carry on
the business of printing and col our separation. The Reserve
Bank of India (RBI) granted pernission to the joint venture
conpany and the joint venture agreement was executed on
15-12-1993. The Sal e Deed was executed on 26-4-1995. A
di spute arose between the parties under C ause 8 of the Sale
Deed relating to Arbitration. Cl ause 8 reads as follows :-

"8.1\027Any di spute arising out of or

in connection with this Sal e Deed,
i ncludi ng any question regarding its
exi stence, validity or termnation
shall be referred to and finally
resolved by arbitration in Indiain
accordance with the Arbitration
Rules in the Indian Republic for the
time being in force which rules are
deened to be incorporated by
reference into this C ause"

The petitioner issued a notice for appointment of an
arbitrator on 1-3-2000 and the respondent replied that the
petitioner cannot resort to Arbitration Proceedings alongwth
the wi nding up proceedi ngs and the agreenent does not
provide for nore than one Arbitrator. Thereafter, on 5-6-2000,
the petitioner filed an application before the Chief Justice of
H gh Court of Madras for appointment of an Arbitrator. This
application was withdrawn by the petitioner on 26-8-2004 as
the Chief Justice of Madras High Court had no jurisdiction as
only the Chief Justice of India or his noninee could appoint
an Arbitrator. Thereafter on 31-1-2005 the present application
was filed under Section 11 of the Arbitration and Conciliation
Act, 1996 seeking appointment of an Arbitrator. As the matter
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has been assigned to nme, | heard the parties on either side.

The respondent filed detailed objection wherein it is contended
that the application filed under Section 11 of the Act is barred
by limtation. The main contention urged by the respondent is
that the notice was served on the respondent by the petitioner

on 25-3-2000 and the application for appointment of the
Arbitrator should have been filed on or before 25-4-2003 and

as the present application was filed only on 31-1-2005, it is
barred by tinme. The petitioner on the other hand cont ended

that though he bona fide believed that the Chief Justice of the
H gh Court of Madras was the conpetent authority to appoint

the Arbitrator, but only after the filing of the application, he
realized that this being a dispute under an Internationa
Conmercial Agreenent would fall under the donain of

Section 2(f) of the Arbitration and Conciliation Act, 1996. The
Chi ef Justice of India is the appropriate authority to appoint
the Arbitrator. Therefore, the application filed before the Chief
Justice of the H'gh Court of Madras was withdrawn and filed
before this Court. It is prayed that under Section 14 of the
Limtation Act, the petitioner is entitled to exclude the period
during which the petitioner’s application was pendi ng before

the Chief Justice of the Hi gh Court of Madras.

I find force in the contention urged by the petitioner
Petitioner filed the application before the Chief Justice of the
H gh Court of Madras thinking that the Chief Justice of that
court was the conpetent authority to appoint an Arbitrator,
but later realized that in respect of International Comercia
Agreenent, Chief Justice of India was the conpetent
authority and, therefore, filed the instant application under
Section 11 of the Arbitration Act. Section 14 of the Limtation
Act has wi der anplitude and provides that the time spent in
prior proceedings is |liable to be excluded provided the
proceedings relating to the sanme matter were in issue and
prosecuted in good faith in the  court which fromthe
definition of the jurisdiction ei ther because of |ike nature was
unable to entertain it. | find noreason to hold that the earlier
proceedi ngs before the Chief Justice of the Hi gh Court of
Madras were not filed in good faith. The petitioner m ght have
realized later that the application is to be filed under Section
11 of the Act before the Chief Justice of India. ~The respondent
has not pointed anything to show that there was w | ful
negligence or lack of good faith on the part of the petitioner in
having filed the application before the Chief Justice of ‘Madras
H gh Court. Therefore, the contention raised by the
respondent as to limtationis only to be rejected.

Anot her strange contention has been advanced by the

respondent that if under Section 42 of the Arbitration Act once
an application has been filed before particular court, t hat
court has got jurisdiction over the arbitral proceedings and
al so all subsequent applications arising out of that agreemnent
shall be filed in that court. Section 42 of the Arbitration 'and
Conciliation Act, 1996 reads as follows : -

"42. Jurisdiction.-Notw thstandi ng anything

contained elsewhere in this Part or in any other

law for the time being in force, where with respect

to an arbitration agreenent any application

under this Part has been made in a Court, that

Court alone shall have jurisdiction over the

arbitral proceedings and all subsequent

applications arising out of that agreenent and

the arbitral proceedings shall be nmade in that

Court and in no other Court".
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Section 42 has no application to the fact of the present
case. Section 42 is applicable in a case where the party has
submitted to the jurisdiction of a particular court and has filed
an application before that court. Al subsequent proceedings
in such a case shall be initiated only in that court. The
Arbitration agreement if any arbitral proceedings applicable on
appoi ntnent was filed before the Chief Justice of the Hi gh
Court and subsequently any nodification or anything is to be
required or in any matter relating the award itself conmes for
decision, the party can file application only in that court and
in no other court. |In the present case, the Chief Justice of
the Madras High Court had no jurisdiction but appointnent of
Arbitrator in the matter being a dispute between the parties
related to International Commercial Agreenent and under
Section 11 Chief Justice of lndia alone or any other person or
institution designated by himalone has jurisdiction to appoint
the Arbitrator. Therefore, the contention raised as to Section
42 of the Act also is wthout any basis.

In the result, the matter is to be referred to the
Arbitrator and out of the nanes as suggested by the parties, |
her eby appoint-M. Justice P. Shanmugam a retired Judge of
Madras Hi gh Court as an Arbitrator. The dispute between the
parties is referred to the Arbitrator. The Arbitrator is requested
to pass a reasoned award within eight months fromthis Order.
The remuneration of the Arbitrator shall be fixed by the
Arbitrator in consultation with the parti es.




