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ACT:

Madhya Bharat Essential Supplies (Tenporary Powers)
Act 1948.

Suppl y priice and ex-factory pri.ce-Di fference
bet ween- Credi t ed to Sugar - Fund- Ref und =~ of - To whom
payabl e- Per sons not identified-Can be wutilized for the
purpose of the creation of the Fund.

HEADNOTE

Respondent s are owners ~of sugar mll situated in
erstwhile Jaora State which nerged in the State of Madhya
Bharat. After the nerger, the Madhya Bharat “Essentia
Supplies (Tenporary Powers) Act, 1948 cane into force. By
a notification dat ed 5th Septenber, 1949 the said Act
included "sugar’ in the list of articles as an essentia
commodity. By another notification dated 5th Sept enber ,
1949 the Government delegated its powers to the Director,
G vil Suppl i es to issue orders under t he Act . The
Director of Civil Supplies by a notification dated 14th
January, 1950 fixed ex-factory prices for different sugar
factories, which were to supply and despatch sugar of G ade
E-27 at Rs. 32.400 per maund F.O R destination, The supply
price was higher t han ex-factory price. The difference
between the supply price and the ex-factory price was to
be credited to Madhya Bharat Governnent Sugar Fund.

On demand by appellants, the respondents deposited a
sum of Rs. 50,000 under protest in the said Sugar Fund.

The respondents instituted a suit for the refund of
t he anount deposited by them towards Sugar Fund and Rs.
10,000 towards interest. Tho suit was dismi ssed.

On appeal , the Hgh Court set aside the Judgnent
and Decree of the trial Court and decreed the suit.

Al owi ng the appeal of the State,
N

HELD: 1. The respondents had not to pay the anount
fromtheir coffers. The burden of paying the anbunt in
guestion was transferred by the respondents to the
pur chasers and, therefore, they were not entitled to get a
refund. Only the persons on whomlay the ultinmate burden
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to pay the anmobunt would be entitled to get a refund of the

sane. [ 568C]
562

2. The anmount deposited towards the Fund was to
be utilised for the devel opnent of sugarcane. If it is not
possible to identify the persons on whom had the burden

been pl aced for paynment towards the Fund, the anmount of
the Fund can be wutilised by the Governnent for the purpose
for which the Fund was created, nanely, the developnent of
sugar cane. There is no qguestion of refunding the anount
to the Respondents who had not eventually paid the U
amount towards the Fund. Doing so would virtually anount
to allow the respondents unjust enrichnment. [568D E

The Orient Paper MIls Ltd. v.. The State of Orissa &
O's. [1962] I SCR 549. State of Bonbay v. The United
Mbt or s (I'ndia) Ltd. [ 1953] SCR 1096, sShiv Shankar Dal
MIls etc. . State of Haryana [1980] 1 SCrR 1170.,
Newabganei, Sugar~ M| Is v. Union of India & Os. [1976] 1
SCR 803.,  Sales Tax Oficer, Banaras & Ors. v. Kanhaiya La
Mukundl al' Saraf, ~[1959] SCR 1350., M s Anar Nath Om
Parkash & Ors: v. The State of Punjab & Os., 1984 (2)
SCALE 796, relied upon

JUDGVENT:

cviL APPELLATE JURI SDI CTI ON: _~Civil Appeal No. 149
of 1971.

On appeal by Certificate from the Judgnent and
Decr ee dated 28.4.69 of the WMadhya Pradesh Hi gh Court in
First Appeal No. 14 of 1963.

H K Puri for the Appellant.

UR Lalit, S.K  Ganbhir, Ashok Mhajan and S. Kirplan
for the Respondents.

The Judgrment of the Court was delivered by

M SRA J. The present appeal by certificate is
directed against the judgnment deted 28th April, 1969 of the
H gh Court of Madha Pradesh, |ndore Bench

The facts leading to this appeal are brief. The
respondents are the owners of Jaora Sugar MI1s situated at
Jaora in the earlier State of Madhya Bharat. The erstwhile
State of Jaora nerged in the State of Madhya Bharat. After
the nerger the Madhya Bharat Essential Supplies (Tenporary
Powers) Act, 1948 cane into force. By a notification No.
5163/ XXX (49) dated 5th Sept enber, 1949 t he Madhya
Bharat Covernment in exercise of the Powers vested under
the said Act included 'sugar’ in the list of “articles as an
essential commodity- By another notification | No.
563
5166/ XXX(49) dated the 5th Septenber, 1949 ’'the Madhya

Bhar at CGover nirent del egated its powers to issue orders
under t he said Act in favour of the Director, | Gvi
Suppl i es, Madhya Bharat. In exercise of the ' powers

conferred on himunder the Madhya Bharat Sugar Contro
Order, 1949 the Director of Civil Supplies issued a
notification No. 1. C S 15/50 dated the 14th January,
1950 fixing ex-factory prices for different sugar
factories. Under the said notification all sugar factories
i n Madhya Bharat were to supply and despatch sugar of
Grade E-27 at Rs. 32.4.0 per maund F.O R destination. The
supply price was a little higher than the ex-factory price.
The difference between the supply price and the ex-factory
price was to be credited of Madhya Bharat Governnment Sugar
Fund.

The appel | ant made sever al demands on t he
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respondents, the proprietors of the Jaora Sugar MIls, to
credit such di fference in the account of Madhya Bharat
CGover nment Sugar Fund and the respondents ultimtely
deposited Rs 50000 under protest.

On the 10th Septenber, 1953 the respondents instituted
a suit in the court of Fifth Additional District judge,
I ndore against the erstwhile State of Madhya Bharat for the
ref und of the sumof Rs. 50,000 which the respondents had
deposi ted towards Sugar Fund and Rs. 10,000 towards
interest at the rate of 6 per cent per annumfromthe date
of deposit of the aforesaid sum of Rs. 50,000. The suit
continued against the newly formed State of Madhya Pradesh
as provided by | aw.

The grievance of the respondent in the main was that
t he change and nodification made by the Madhya Bharat
CGover nirent in the definition of essential combdities
given in the Act by including sugar therein was against
the law, ‘that the Director of Civil Suppl i es had no
aut hority before 6th Septenber, 1949 to issue the Sugar
Control —order, 1949 which had been issued on 5th Septenber,
1949; that the State Governnent or-the Director of G vi
Suppl i es, Madhya Bharat had no power under the Essentia
Supplies (Temporary Powers) Act and the Sugar Control Order
to impose a levy styled as ' Sugar Fund’ and to recover
the sane; that the levy and collection of tax/inpost styled
as 'Sugar Fund' by the Director of Cvil « Supplies being
violative of Art. 265 OF the Constitution, was illegal and
invalid; that the ‘provisions of Sugar Control Order, 1949
did not enpower the Director of Civil Supplies to fix any
price
564
other than ex-factory whol esale or retail price or to fix a
price which be called supply price or to inpose and
col | ect | evy as ' Sugar Fund' ;7 that is was illegal and
unconstitutional for the Director of GCivil Supplies to fix
different ex-factory prices for different sugar mlls in the
sane State; that it was illegal and wunconstitutional to
coll ect noney through certain mills for creating Sugar Fund
when other factories in the sane State were being exenpted
from doing so that there was clear di scrim nation in
fixing ex-factory price of sugar in respect of respondents’
mll lower than ex-factory price fixed for; certain other
mlls in the State without there being a rational basis for
the same; and that the | evy and collection of certain
noney from t he respondents being wi t hout I"awf ul
authority and w thout | egi sl ative conpetence, the State
was bond to refund the same.

The State resisted the claim of the plaintiff-
respondent s and refuted the allegation on the points. The
trial court decided all the issues against the plaintiffs
and consequently it disnissed the suit. On appeal by the
plaintiffs the H gh Court set aside the judgnent and
decree of the trial court and decreed the suit for refund
of Rs. 50,000 deposited by plaintiffs wunder protest and Rs.
10,000 as interest thereon calculated at the rate of 6 per
cent from the date of suit till realisation. The Hi gh
Court repelled the contention of the State that the i npost
was not i ntended to augnent general revenues of the State
but was meant for a special purpose, i.e., for creating
a fund which could be wutilised for augnmenting the
producti on of sugarcane inthe State so that the supply
of sugar mght be increased. The Hi gh Court observed that
| egi sl ative conpetence was necessary for such i mposition
irrespective of the fact whether the inpost was intended
to augnent general revenues of the State or for a specia
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purpose, i.e., for «creating a fund for augnmenting the
production of sugar. It further held that Art. 277 of the
Constitution only saves such taxes, cesses or fees which
i mredi ately before the commencenent of the Constitution were
being lawfully levied by the Government of any State
notwi t hst andi ng t hat those taxes, duties, cesses or fees
are mentioned in the Union List. But in the instant case
| evy of 'Sugar Fund’ was inposed by nmeans of an order which
was published for the first tine in the Madhya Bhar at
CGovernment Gazette dated 28th January, 1950 two days after
the Constitution cane into force.

The Hi gh Court proceeded further to hold that the
power Conferred on the Director of Civil Supplies did not
aut horise him
565
to fix different prices inhis discretion in different parts
of Madhya Bharat ~ under s. 5 of the Sugar Control Order
which in the case of sone mlls was higher than ex-factory
price. The fixing of supply price higher than ex-factory
price had nothing to do with the enforcenent of the order as
it does not deal wth licensing, ex-factory sale price,
noverment or distribution of ~sugar. Nor did ss. 11 and 12
justify the Director of Civil Supplies recovering additiona
Amount apart from ex-factory price fromthe purchasers.

Thus, in the /opinion of the H gh Court the State had
| evied and collected under the purported ‘|egal authority
certain nmoney fromthe plaintiffs for which it had no
| egi sl ative conpetence to do and therefore ‘the State nust
restore the sane to the persons fromwhomit was collected
and cannot keep the sanme on the ground that plaintiffs too
have been wongly allowed to collect, and that the persons
who could claimthe same were the corresponding purchasers.
The High Court omitted to decide the question whether the
particul ar purchasers can recover hereafter from the
plaintiffs whatever they had collected in excess of the ex-
factory sale price on the ground that it need not be
determned in this case.

Feeling aggrieved the State has cone up in appeal. It
vainly tried to support its stand that the recovery of Rs.
50,000 from the respondents was perfectly |l awful and proper
and there was no discrimnation as contenplated by Art. 14
of the Constitution.

On the question of refund of the anmount to the
plaintiffs respondents reliance was placed on The Olient
Paper MIls Ltd. v. The State of Orissa & O's (1). In that
case the appellants who were registered dealers under the
Orissa Sales Tax Act, 1947 used to collect sales tax from
the purchasers on all sales effected by them including
sales to dealers in other States. They very assessed to and
paid tax on their turnover which included sal es outside the
State of Orissa. After the decision of this Court-in State
of Bombay v. The United Motors(India) Ltd (2). the dealers
applied under s.14 of the Act for refund of tax paid on the
ground that sales outside the State were not taxabl e under
cl. (I)(a) of Art. 286 of
(1) [1962]1 SCR 549.

(2) [1953] SCR 1069

566

the Constitution read wth the Explanation. Refund was
refused by the Sales Tax Authorities and the Board of
Revenue. The Hi gh Court, however, ordered refund of tax paid
for certain period but refused it in regard to other
periods. The Oissa Sales Tax Act was, however, anmended in
1958 with retrospective effect incorporating s.14A which
provided that refund could be clained only by the person
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fromwhomthe deal er had realised the ambunt by way of sales
tax or otherwise. On these facts it was held by this Court
that under s.14A of the Act incorporated by the Oissa Sal es
Tax (Anmendnent) Act, 1958 refund of tax which the deal er was
not liable to pay could be clainmed by the person from whom
the dealer had actually realised it whether as sales tax or
ot herwi se and not by the deal er

In Shiv Shankar Dal MIIls etc. v. State of Haryana (1)
the appellants and the petitioners who had paid under
m stake the excess suns denanded a direction to the effect
that these amounts be refunded. I1t, however, transpired that
many of the traders had thenselves recovered the excess
percentage fromthe next purchasers. It was held that to the
extent the traders had paid out of their own, they were
entitled to keep them  but not where they had in turn
col l ected from elsewhere. In Newabganj Sugar MIls v. Union
of India & Os (a). this Court in a simlar situation
devi sed a new procedure to deal with a new situation where
equi ty demanded redistribution but procedural expensiveness
and cumnbersoneness effectively thwarted Ilegal action. It
directed the Registrar of ~ the High  Court to receive and
di spose of clainms from the ultimate consumers for excess
price paid on proper proof, out of the security noney.

In Sales Tax Oficer, Banaras & Os. v. Kanhaiya La
Mukundl al  Saraf (3 the |evy of sales tax on forward
transaction was held to be ultra vires. The respondents,
therefore, applied for a refund of ~the amounts paid by a
petition under Art. 226 of the Constitution. This Court,
however, took the view that the term’m stake under s. 72
of the Indian Contract Act conprises wthin its scope a
m stake of law as well as a mistake of fact and that, under
that section a party is entitled to recover
(1) [1980] 1 S.C R 1177.

(2) [1976] 1 S.C. R 803.

(3) [1959] S.C.R 1350.

567

noney paid by mstake or under  coercion and if it is
established that the paynent, even though it be of a tax,
has been nmade by the party |abouring under a nistake of |aw,
the party receiving the noney is bound to repay or return it
though it m ght have been paid voluntarily subject, however,
to questions of estoppel, waiver, limtation or the |ike.

Recently this Court in Ms Amar Nath Om Parkash & O's.
v, The State of Punjab & Os (1). had the occasion to
consider the question of refund to the dealers in a sinlar
situation and it observed:

...\ do not see how a mere declaration that the
levy and collection of fee in excess of Rs.2 per
hundred woul d autommtically vest in the dealer/ the
right to get at the excess amobunt when in fact he did
not bear the burden of it and when the noral and
equitable owner of it was the consuner-public to whom
the burden had been passed on.

The primary purpose of sec. 23A is seen on the
face of it; it prevents the refund of |license |ee by
the market conmmittee to dealers, who have already
passed on the burden of such fee to the next purchaser
of the agricultural produce and who went to unjustly
enrich thenselves by obtaining the refund from the
market commttes. S. 23A in truth, recognises the
consuner - public who have borne the ultinate burden as
the persons who have really paid the anmount and so
entitled to refund of any excess fee <collected and
therefore directs the narket comrittee representing
their interests to retain the amount. It has to be in
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this formbecause it would, in practice, be a difficult
and futile exercise to attenpt to trace the individua
purchasers and consuner who ultimately bore the burden
It is really alawreturning to the public what it has
taken from the public, by enabling the conmitee to
utilise the amount for the performance of services

required of it under the Act. |Instead of allowng
m ddl emen to profiteer by illgotten
(1) [1984] 2 SCALE 769.

568

gains, the |egislature has devised a procedure to undo
the wong that has been done by the excessive |evy by
allowing the commttees to retain the anount to be
utilised hereafter for the benefit of the very persons
for whose benefit the marketing |egislation was
enacted. "

The principles laid dowmn ~in the aforesaid cases were
based on the specific provisions in those Acts but the same
principles can safely be applied to the facts of the present
case inasmuch as in the present case also the respondents
had not to pay the amount fromtheir coffers. The burden of
paying the anount in question was transferred by the
respondents to the purchasers and, therefore, they were not
entitled to get a refund. Only the persons on whomlay the
ultimate burden to /pay the anbunt would be entitled to get a
refund of the same. / The anount deposited towards the Fund
was to be utilised for the devel opnent of sugarcane. If it
is not possible to ‘identify the persons on whomhad the
burden been placed for payment towards the Fund, the anpunt
of the Fund can be utilised by the Governnent for the
purpose for which the Fund Was created, nanely, devel opnent
of sugarcane. There is no question of refunding the anount
to the respondents who had not eventually paid the anmount
towards the Fund. Doing so would virtually amunt to all ow
the respondents unjust enrichnent.

For the foregoing discussion the appeal nust succeed.
It is accordingly allowed and the(judgnent and decree of the
Hi gh Court for the refund of the amobunt of Rs.50,000 and
interest thereon is set aside. In the circunmstances of the
case the parties shall bear their own costs.

A P.J. Appeal al | owed.
569




