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1969 AIR 288 1969 SCR (2) 84
Cl TATOR 'L NFO :

RF 1971 SC 696 (20)

ACT:

Representati on of People Act, 1951 (43 of 1951), ss. 77(3)
and 123(6)-Amount spent on seeking party ticket-Wether
expendi ture-' Expenditure’, 'in connection wth election
and 'incurred or authorised , neaning of.

HEADNOTE:

The appel l ant applied for a Congress ticket for election to
the Legislative Assenbly and deposited certain suns, | which
according to the rules of the Congress Party was refundable
if the candi date was not sel ected but the deposit was to be
forfeited if he contested the election against the /officia

Congr ess candi dat e. The appell ant was deni ed the
Congress ticket. Thereafter the notification inviting
electors to elect a menber to the Assenbly was issued, and
t he last date for filing nom nation papers  and for
withdrawing from the contest was fixed: The appell ant

contested the election against the respondent who was the
official Congress nomnee and incurred the penalty  of
forfeiture. The appellant was declared el ected and he filed
his return of election expenses. The respondent chall enged
the ’appellant’s election on the ground that he had
conmitted cor r upt practice under s. 123(6) of the
Representati on of People Act, 1951, for not having included
the sumdeposited by himin seeking the Congress ticket in
his return and by adding this sumto the return of el ection
expenses filed the prescribed amount was exceeded, thereby
contravening s. 77(3) of Act. The High Court held in favour

of the election petitioner. Dismssing the appeal, this
Court,

HELD: Section 77 as franed now departs in | anguage from
the earlier provision on the subject which was r. 117. The

words ' conduct 'and managenent of el ection’ are; not as w de
as the words 'all expenditure in connection wth election
incurred or authorised by himi which now find place in s. 77

with "election’ and "incurred or authorised.’ 'Expenditure
neans the anmount expended and 'expended’ neans to pay away,
lay out or spend. It really represents noney out of pocket,

a going out. The ampunt paid away or paid out need not be
all money which a man spends on hinself during this tinme.
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It is noney 'in connection with’ his election. These words
nmean not so nmuch as ’'consequent upon’ as 'having to do
with'. All  noney laid out and having to do wth the
election is contenplated. But here again money which is
liable to be refunded is not to be taken note of. The word
"incurred’” shows a finality. It has the sense of rendering
one-sel f liable for the anount. The words are not
equi val ent to 'conduct or managenent of an election’ and the
expenses need not be for pronotion of the; interest of the
candi dat e. Therefore the section regards everything for
whi ch the candi date has rendered hinself |iable and of which
he is out of pocket in connection with his election, that is
to say having to do with his election. [87 G --88 B]

(In this case, the appellant put out the noney for his
el ection since he was trying to obtain a Congress ticket.
If he had got the ticket and the noney was refunded to him
this would not have counted as 'an expenditure since the
expense woul d not have been incurred. When the appellant
knowi ng that the noney would be | ost went on to stand as an

i ndependent - candi date, he was willing to let the noney go
and take a

85

chance independently. Sothe 'anpbunt was an expenditure

within the neaning of the section. [88 G D
Haji Aziz and Abdul Shakoor Bros. v.  Conm ssioner of
I ncome-tax, Bonmbay City, [1961] 2 S.C R~ 651, distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION:— Civil Appeal No. 853 of 1968.

Appeal under section 116-A of the  Representation of
the People Act, 1951 fromthe judgnent -and order. dated
January 15, 1968 of the Delhi H gh Court, H machal Bench in
C.OP. No. 4 of 1967.

C.B. Agarwala, S.K Bagga and S. Bagga, for the appellant.
Sarjoo Prasad and Naunit Lal, for 'the respondent.
The Judgrment of the Court was delivered by

Hi dayatul | ah, C. J. This is an appeal against the
j udgrment, dated January 15, 1968, of the H gh Court of Delh
(H machal Bench) setting aside the election of the appell ant
to the Santokhgarh Assenmbly Constituency  of H macha
Pr adesh. The el ection has been set aside on the ground of
corrupt practice under section 123(6) of the Representation
of People Act read with s. 98(b) of the Act.

By a notification dated January 13, 1967 the el ectors of
this constituency were invited to elect a nenber to the
Assenmbly. The the last date of withdrawal was January. 23,
1967. Three candidates contested the election. The
appel lant was an independent candidate opposed by the
respondent who was a Congress nomi nee and one Shanti. Swarup,
Jansangh candi dat e. The poll took place throughout the
constituency on February 18, 1967. Votes were counted  four
days later at Una and the result was declared at foll ows:

Vi dya Sagar Joshi (Appel |l ant) 8437 votes
Surinder Nath Gautam 7695 votes
(El ection Petitioner)

Shanti Swar up 2067 votes
1267 ballots were rejected as invalid.Thus the present
appel lant was returned with a margin of 742 votes. The

returned candidate filed his return of election expenses
showing an expenditure of Rs. 1,862.05P. The limt of
expenditure in this constituency was Rs. 2,000/-. One of
the contentions of the election petitioner was that he had
filed a false return of his el ection expenses, that he had
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spent .an anount exceeding Rs. 2,000/- in the aggregate and
therefore contravened the provisions of s. 77 (3)

86

of the Representation of People Act, 1951 and therefore
conmitted corrupt practice under section |23(6) of the Act.
The el ection petitioner therefore asked that his election be
decl ared void. There were other grounds also on which the
el ection was chall enged, but we need not refer to them
since no point has been nmade before us.

The main itemon which the expenses were said to be
false was a deposit of Rs. 500/- as security and Rs. 200/-
as application fee which the returned candidate had made
with the Congress party on or before January 2, 1967. The
fee was not returnable, but as this paynent was, made before
the notification calling upon the voters to elect a nenber

to the Assenbly nothing  turns wupon it. The returned
candi date was denied the Congress ticket on or about January
10, 1967. This was al so. before the said notification

According to-the rules of the Congress party the security
deposit. ‘was refundable to a candidate if he or she was not
sel ect ed.

It was however provided in the sane rules that if the
candi date contested the election against the of ficia
Congress candi date, ‘the security deposit would be forfeited.
The returned candidate chose to stand as an independent
candi dat e agai nst the of ficial Congress nom nee and
incurred the penalty of forfeiture. This was after the date
for the filing of ‘the nom nation paper (January 20, 1967).
He had time till January 23, 1967 to wthdraw from the
cont est . If he had done so  the deposit would have
presunably been returned to him As he becane a contesting
candidate the forfeiture of the deposit becane a fact.

The case of the election petitioner was that if this
deposit were added to the el ection expenses, the limt of
Rs. 2,000/- was exceeded and therefore this amunted to a
corrupt practice under section 123(6) read with s. 77(3) of
the Representation of People Act. The High Court ‘held in
favour of the election petitioner and hence the appeal

Section 77 of the Representation of People
Act provides as follows.:
Section 77. Account of election expenses
"and maxi mum t her eof - - -
(1 ) Every candidate at an election

shall either by hinself or by his. “election
agent, keep a separate and correct account of
al | expenditure in connection wth the

el ection incurred or authorised by himor by
hi s el ection agent between the date of
publication of the notification calling the
election and the date of declaration of the
result thereof, both dates inclusive:
(2). The account shall contain such
particul ars, as may be prescribed.
87
(3) The total of the said expenditure shall —not
exceed such anmount as nmay be prescri bed.
The third sub-section creates a bar against expenditure

in excess of the prescribed anpbunt. In this case the
prescri bed amount was Rs. 2,000/-. Section 123(6) provides
that "the incurring or authorising of expenditure in

contravention of section 77 is a corrupt practice."
Therefore, if the anpbunt of Rs. 500/was added to the
el ection expenses as declared by the returned candi date he
would be gquilty of a corrupt practice, under the two
sections quoted above. The question, therefore, is whether
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this anmount can be regarded as an el ecti on expense.

The first sub-section of s. 77 discloses what the
candi date has. to declare as part of his election expenses.
It speaks. of "all expenditure in connection wth the
election incurred or authorised by himor by his election
agent between the date of publication of the notification
calling the election and the date of declaration of the
result thereof, both dates inclusive.”" |n the present case,
therefore, the critical dates were January. 13, 1967 and
February 22, 1967. The anount in question was paid before
the first date. It was liable for confiscation not on the
date on which the Congress ticket was refused to the
returned candidate but on January 23, 1967 when he did not
withdraw from the' contest and offered hinmself as a

contesting candi dat e agai nst t he of fici al Congr ess
candi date. In other words, the payment was nade before the
peri od marked out by s. 77 ( 1) but the expenditure becamne
a fact  between the two. dates. The contention of the

ret ur ned candi date was that this was not an expenditure
within the neaning of s. 77(1) of  the Representation of
People Act and this is the short question, which falls for
consideration in the present case.

Section 77 as flamed now departs in |anguage from the
earlier provision ~on the subject which was rule 117. It
read:

"117. Maxi mum el ection expenses- - No
expense shall be incurred or authorised by a
candidate or his el ection agent on account of
or in respect of the conduct and rmanagenent of
an election in any one constituency.in a State
in excess of the nmaxi mum anount specified in

respect of that constituency in Schedule V."
The words "conduct and nanagenent of el ection" are not as
wide as the words. "all expenditure in connection wth
election incurred or authorised by him "which now find
place in s. 77". The question thus-is what neaning nust be
given to the words used in s. 77. The critical words of s.

77 are ’'expenditure’ 'in connection with election’ and
"incurred or authorized . 'Expenditure neans the ~anount
expended and ’'expended’ neans to. pay away, lay.. ~out or
spend. It really represents noney out of pocket, a going
out .

88

Now the anpbunt paid away or paid out need not be all noney
whi ch a man spends on hinself during this time. 1t is noney
in connection with' his election. These words nean not so
much as ’'consequent upon’ as 'having to do with'. ~ Al npney
| aid out and having to do. wth the el ection is
cont enpl at ed. But here again noney which is liable to be
refunded is not to be taken note of. The word ’incurred

shows a finality. It has the sense of rendering- oneself

liable for the amount. Therefore the section regards
everything for which the candidate has rendered hinself
liable and of which he is out of pocket in connection wth
his election that is to say having to do with his election
The candidate here put out this nmoney for his election
since he was trying to obtain a congress ticket. |[|f he had
got the ticket and the noney was refunded to. him this
woul d not have counted as an expenditure since the expense
woul d not have been incurred. Wen the candidate know ng
that the nobney would be lost went on to stand as an
i ndependent candidate, he was willing to let the noney go
and take a chance independently. The case of the appellant
is that this noney was not used in furthering the prospect
of his election. On the other hand, it was in fact used
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agai nst him by the Congress Party as he was opposed to that
party’s candi date. He contends that such an expense cannot
be regarded as expense in connection wth the election

According to himthe connection nust be a connection of
utility and not sonething which is of no use but rather
against the chances of victory. 1In this connection the
| earned counsel draws our attention to Halsbury's Laws of
Engl and, Third Edition Vol une 14, at page 177 paragraph 314.
It is stated there as foll ows:

"While no attenpt has been made by
judges to define exhaustively the nmeaning of
expenses incurred in the conduct or managenent
of an election, it has been said that if
expenses are, primarily or principally,
expenses ~incurred for the pronotion of the
i nterests of the candidate, they are election
expenses. "

It wll be seen that the above passage
refers to expenses incurred in the conduct or
managenent of an el ection.

The learned counsel for the appellant and respondent
relied upon two decisions of this Court. Reliance was also

pl aced wupon two deci sions of the Election Tribunals. The
deci sions of the Election Tribunal are of the sane Bench and
concern Rule 117/ They need not be considered. The two

cases of this Court nay be noticed.

In Haji Aziz and Abdul Shakoor Bros. v. —Commi ssioner of
Income Tax, Bonbay City(1l) the question arose under the
I ndi an
(1) [1961] 2 S.C R 651
89

Income-tax Act. A firminporting dates was found to have
breached sonme | aw and a penalty was inposed on it under the
Sea Custons Act. The firm sought to treat the penalty as
expenses and they were disallowed by this Court. Lear ned
Counsel for the appellant relied on this case and  clainmed
that the sane principle applies and this penalty cannot be
said to be an expenditure in connection with the ‘el ection
The anal ogy is not apt because not only the prescriptions of
the two laws are different but the underlying principle is
different also. In Income tax |aws the expenditure nust _be
laid out wholly or exclusively for the —purpose of the
business etc. Breaking laws and incurring penalty is not
carrying on 'business and therefore the loss is not for the
purposes of business. Here the expenditure is to be
included if it is incurred in connection with the -election
and the payment to secure the seat is an expenditure in
connection wth the election. The ruling therefore, . does
not apply.

In the second case a congress candidate had paid a sum
of Rs. 500/- of which Rs. 100/- were subscription for
menbership and Rs. 400/- were a deposit. Later he paid Rs.
500/- as donation to the Congress. He failed to include
the two sums of Rs. 500/- each in his return of expenses.
The Tribunal found that both the suns were spent in
connection with the election and by including themthe limt
was exceeded. This Court affirned the decision of the
Tri bunal . The case was decided under r. 117. The two suns
were considered separately. The contention was that under
section 123 (7) and r. 117 the candi date was nom nated only
on Novenber 16, 1951 and the first sum was pai d on
Septenber 12, 1951. The question then arose when the
candi dat e becane a candidate for the application of the Rule
and section 123(7). It was held that the candi date became a
candi date when he unequivocally expressed his intention by
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maki ng the paynent.

The question of commencenent of the candidature is now
obviated by prescribing the two ternminii between which the
expense is to be counted. |In so far as the case goes it
supports our view It is risky to quote the decision because
the terms of the law on which it was declared were entirely

different. W can only say that there is nothing in it
which mlitates against the view taken by us here.

On the whole, therefore, the judgnent under appeal is
correct. The appeal fails and will be dism ssed with costs.

y.p. Appeal dism ssed.
2Sup. Cl /69- 7
90




