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ACT:

Estate Duty Act, 1953 sections 2(15), 2(16), 2(19), 6
and 29 - Interpretation of the words "paid" and "since" in
section 29 - Joint will and nutual wll - Conditions
necessary to render mutual will irrevocable - The theory of
cont enpor aneous exposition and construction- of the will in
qguesti on.

HEADNOTE:

The appel l ant Di | harshankar C. ~Bhachech bei ng ' one of
the grand-sons of the deceased Kanlashankar Copal shankar and
a legatee wunder a joint will._of his grand parents is the
account abl e person under the  Estate Duty Act, 1953. The
deceased and his wife Mhendraba each possessed certain
properties which were of their own individual ownership
They were also jointly possessed of certain properties

i ncluding a bungal ow known as "Dil'har Dwar"™ - situated in
the Ellisbridge area of Ahnedabad. On_ 24th Decenber, 1950
the deceased and his wfe had nade a joint- will in respect

of the said bungal ow. Mhendraba, one of the executants of
the joint wll died on 3rd January, 1954. On the death of
Mahendraba, estate duty on her share of the property which
passed on her death to her husband Kam ashankar has been
duly paid. Kam ashankar the other executant to the joint
will died, thereafter on 25th October, 1964. Upon his death,
the appel | ant-cum account abl e person-cum sol e executor’ and
trustee paid estate duty to the remaining extent of 50% on
the properties as nentioned in the joint wll- of the
deceased Mahendraba and Kam ashankar . The appel | ant
accountabl e persons in the returns filed contended; (i)
since the property in question was settled by the joint wll
in favour of the grandsons and since duty had been paid on
the death of one of the joint executants to the will, duty
on the second death of the deceased was not payable on the
whol e estate by virtue of the provisions of section 29 of
the Estate Duty Act; (ii) that on a true construction of the
will, the deceased was neither at the time of his death nor
any time during the continuance of the settlenent, the ful
owner of the share of the property of Mahendraba because he
had only a

95

life interest therein to receive rents and profits fromthat
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share, and therefore, exenption contenplated by section 29
of the Act cane into force and hence no etate duty with
regard to the share of Mahendraba on the death of the
deceased Kam ashankar arose for the second time. The Revenue
was of the opinion that on the death of Mhendraba, the
wi fe, her husband had becone the sole owner of the property
in question, as is evident fromthe wealth tax returns filed
by himand therefore, exenptions under section 29 of the Act
cannot be cl ai med.

Both the Assistant Controller of Estate Duty Ahmedabad

as well as the Appellate Controller held against the
account abl e person, taking the view that section 29 of the
Estate Duty Act was not applicable. Full anount of the

Estate Duty was collected fromthe accountabl e person. In an
appeal before the Tribunal, the Tribunal on the construction
of the wll held in favour of the accountable person, for
the reason that Kanl ashankar did not become the full owner
of the share of the property of Mhendraba on her death.

At the Jinstance of the Revenue the Tribunal referred
the matter ~to the High Court of Gujarat. Wiile refusing to
interpret -the wrd "since™ narrowmy as contended by the
Revenue, the H gh Court, however, answered on the
construction of the will in its favour holding that "there
was no agreenent of irrevocability and the survivor took an
absolute interest /in the whole of the property and as such
section 29 would have no application to the facts of the
case. Hence the appeal by certificate.

Al'l owi ng the appeal by certificate.

Al'l owi ng the appeal, the Court-

HELD: 1 The interpretation sought for by the Revenue
was highly artificial and against the spirit-of section 29.
Looking at the | anguage and the spirit of section 29 of the
Estate Duty Act, 1953, it was clear that the expression "If
the estate duty has already been paid --- since the date of
the settlement”, occurring in the first part thereof, meant
"if the estate duty has becone payable or has been paid
either sinmultaneously with the creation of the settlenent or
at any time thereafter." The dictionary neani ng of the word
"since" is w de enough. Section 29 cones into-operation only
on the death of the surviving spouse, the obvious intention
of
96
the Legislature in fram ng the section being to avoid doubl e
duty. Even if the word "paid" was used in w der context and
not in the literal sense, it could not be interpreted as
excluding its Iliteral neaning, nanely, the actual fact of
payment having already been made. Here, on the facts, the
duty had been "paid" since the date of the settlenent. [104
A-E|

Coutts & Co. v. Inland Revenue Commi ssioner[1962] 2
Al E.R 521 at 527 quoted with approval.

1.2 Whether a person in "conpetent to dispose of" of
the property and within the meaning of section 6 of the
Estate Duty Act, 1953, would naturally depend on the terns
and conditions under which the property is either acquired
or inherited. The expression "conpetent to dispose of" nust
bear the ordinary nmeaning in the English |anguage. A person
shall be deenmed to be conpetent to dispose of the property
if he has every power or authority enabling the donee or
ot her holder thereof to appoint or dispose of the property
as he thinks fit. [118 D

1.3 The question of strict construction of the taxing
statute and the principle that one who cl ai ns exenpti on nust
strictly cone within the purviewis not relevant in the
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instant case because the exenption follows on the
interpretation of the will. In the instant case whether the
deceased Kaml ashankar had the disposing power over the share
of the property of Mhendraba, his wfe, acquired by him
woul d depend not on how he has treated it but the true
effect of the will. There is no question of contenporaneous
conduct because the conduct of one of the parties subsequent
to the death of one of +the executants long after the
execution of the will cannot be described as contenporaneous
conduct. The question of "contenporaneous exposition" by
conduct of the parties in the facts of this case does not
arise. [119 E 116 B-C|

2.1 A joint will 1is a single testanentary instrunent
containing the wlls of two or nore persons and jointly
executed by them while nutual wills are separate wills of
two or nore persons which are reciprocal in their provisions
and executed in pursuance of contract or agreenent between
two or ~nore persons -to dispose of their property to each
other or /to third “persons in particular node or nmanner.
Mutual wi'lls as distinguished fromjoint wills are sonetines

described-as reciprocal wills. ~In order to render nutua
will irrevocabl e,
97

both the conditions must be concurrently satisfied: (a) that
the surviving testator nust have received benefits fromthe

deceased under the nutual will; (b) the nutual wills should
have been executed in pursuance of ~an agreenent that the
testator shall not revoke the nmutual wlls. Such an

agreenment not to revoke the wills may either appear fromthe
wills themselves or may be proved outsidethe wlls, but
that is not established by the nere fact that the wills are
inidentical terms. If such an agreenent is shown, each
party remain bound. [113 D-F; 114 A-C

A different and separate agreenent nust be spelled out
not to revoke the wll after the death of one of the
executants. That agreenent nust be clear, though need not be
by a separate witing but nust follow as a necessary
i mplication which would tantanmount to an express agreenent.
[118 H 119 A]

2.2 In the instant case it is clear

(a) The will in question was a mutual will; [108 B]

(b) Reading the different clauses of the said will it
was mani fest that the intention was to keep the property as
it was at the time of execution of the will so that the

ultimate beneficiaries and the grandsons night ~ enjoy the
property with such nodifications as the contingencies of
time and situation nmight require; [108 A-B]

(c) Before the death of the first of the executants,
the agreenment renmined contractual one in consideration of
nmutual prom ses. It could have been at that stage revoked by
nmut ual agreenment or even by unilateral breach, giving rise
at the npst to an action for damages. But after the death of

first one wthout revoking his or her own wll makes the
joint will irrevocable by the survivor. But there must be an
agreenment that the wills would not be revoked after the
death of one of the executants or disposition will not be

made contrary to the wll after the death of one of the
executants; [109 C- D, E]

(d) The predom nant intention of the executants at the
time of the execution, after the acceptance of the benefit
of the execution nmakes the will in this case irrevocable by
the survivor of the executants; [119 A-B]

(e) In the facts and circunstances of this case,
because of the specific clause that it was intended that the
gr andsons
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woul d receive the benefit 1in species and there being no
provision for making up the deficiency or dimnution if any,
it must follow that there was mutuality and Kam ashankar was
not competent to dispose of the property in any nanner
contrary to the ultimate disposition; [119 B-C]

(f) The fact that estate duty was paid is non sequitur;
[119 DO

(g) The paynment of weal t h-t ax by Kam ashankar
Copal shankar on the whole estate after the death of
Mahendraba is no rel evant; and [119 D

(h) The husband Kamal shankar received the benefit under
the wll after the deat h of Mahendraba. It became
irrevocable by himafter' her death with the result that he
had no disposing power over the share of Mahendraba in the
property. In the prenmi ses being a "settled property" estate
duty having been paid on the ~death of one of the parties,
the accountable person was entitled to exenption under
section 29 of the Act. [119 F-(

Duf our-v. Pereira, [1769] 21 E. R 332; In re: O dham
1925 Ch.75; Gay v. Perpetual Trustee Co. Ltd. [1928] A C
391 at 399 & 400; Re Parsons, Parsons v. Attorney-Ceneral,
[1942] 2 Al E.R 496; and Bhawani Prasad v. Smt. Surendra
Bala Wo Subodh Chandra and Anr. A 1.R 1960 All ahabad 126
di scussed and di sti ngui'shed.

Kuppuswam Raja/ v. Perumal Raja A/1.R 1964 Madras 291
approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal = No. 679
(NT) of 1974.

Fromthe Judgnment and order dated 19/20-12-73 of the
Gujarat Hi gh Court in Estate Duty Reference No.2 of 1972

V.S. Desai, Dilhar C.Bhachech, Naunit Lal,  Kailash
Vasudev and Ms. Vinod Arya for the Appellant.

S.C. Manchanda, C. M Lodha and M ss. A Subhashini for
t he Respondent.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. In this appeal by certificate
by the Hi gh Court under article 133(1) of the Constitution
99
agai nst the judgnent and order of the H gh Court of Cujarat
dated 19/20th Decenber, 1973 in Estate Duty Reference No. 2
of 1972, the question involved is regardi ng exenption from
estate duty wunder section 29 of the Estate Duty Act, 1953
(hereinafter called the ‘Act’),which contenpl ates exenption
fromduty in cases where estate duty has been paid on
settled property on the death of one of the parties to a
nmarri age.

The appellant is the accountable person and he is
related to the deceased Shri Kam ashankar Gopal shankar
Bhachech as one of his grand sons. Deceaed Kam ashankar
Gopal shankar died on 25th Cctober, 1964. The deceased had a
wi fe named Mahendraba Kam ashankar Bhachech. The deceased
and a his wife each possessed certain properties which were
of their own individual ownership. They were also jointly
possessed of certain properties including a bungal ow known
as 'Dilhar Dwar’ - situated in the ElIlisbridge area of
Ahrmedabad. The dispute in the reference out of which this
appeal arose was with regard to estate duty leviable on 1/2
share of the wife of the deceased in the said bungal ow and
the | and appertaining thereto.

On 24th Decenber, 1950, the deceased and his w fe had
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made a joint will in respect of the said bungal ow. They al so
nade separate wills with regard to their individually owned
properties on the same date with which this appeal is not
concer ned.
The af oresaid bungalow is situated on Plot Nos. 825 and
appertaining to its main structure there are bl ocks bearing
Nos. 48/2 to 48/6. |In addition to the blocks, there is a
garage, a bath room and two latrines as also sonme open
conpound |l and appertaining to the main structure. Al these
properties were disposed of by the joint will executed by
the deceased and his wife. The rel evant portion of the joint
will is as under:-
"During our life tine we shall continue to be
joint owners of the | and bungal ow and bl ocks with
their comon ~bath room and two privies including
the garage bearing No. 48/ 1 and shall be jointly
entitledto the rents and incone of the said | and
and blocks ~-and the user and rent of the bungal ow.
After the death of —one of us, the survivor shal
becone the owner of the said | and bungal ow and

100
bl ocks including the garage No. 48/ 1 with the said
bath room and privies and shall becone entitled to
the rents  and incone and user. of the said |and
bungal ow and~ bl ocks i ncl udi ng garage No. 48/ 1 and
the bath room and privies. The provi si ons
herei nafter contai ned shall "becone effective after
the death 'of the survivor of us. After the death
of the survivor of us, hereby devise and bequeath
our said furnished Bungal ow including all things,
articles, furniture, utensils, fixtures etc.
together with the portion of the |and and conpound
wal | s delineated on the plan hereto annexed and
coloured red and narked B to our grandson Dil har
shankar Chi nt anvanshankar Bhachech. W hereby
devi se the bequeath our ~block Nos. 48/ 2 to 48/6
i ncluding garage bearing No. 48/1 with /the said
bath room and privies together with the portion of
the | and and conpound wall's delineated on the plan
heret o annexed and col oured blue and marked 'C to
our Grandson Snehi t shankar Chi nt avanshankar
Bhachech. We hereby devise and bequeath the
portion of the open Iland and the conpound walls
del i neated on the plan hereto annexed and col oured
green and marked 'A" to our grandson Hasitshankar
Drupad shankar Bhachech.".

Mahendr aba Kaml ashankar Bhachech one of 't he executants
of the Joint WIIl died on 3rd January, 1954. On the death of
Mahendraba, estate duty on her share of the property which
passed on her death to Kanl ashankar Gopal shankar has been
duly paid. This is an admtted position. Kamlashankar
Gopal shankar died, thereafter, on 25th Cctober, 1964. Upon
his death, the appellant cum accountable person cum sole
executor and trustee paid estate duty to the remaining
extent of 50%on the properties nmentioned in the above
nentioned joint wll of the husband and the wife. The case
of the revenue was that on the death of Mhendraba, the
wi fe, the deceased Kam ashankar Gopal shankar, the husband,
had becone the sole owner of the property in question and
that he had filed his wealth tax returns accordingly. The
case of the appell ant-accountable person was that since the

property in question was settled by the joint will in favour
of the grandsons and since duty had been paid on the death
of one of the joint executants to the wll, duty on the

second death of the deceased was not payable on the whole
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estate by virtue of the provisions of section 29

101

of the Act. It was further contended that on a true
construction of the will, the deceased was neither at the
time of his death nor any time during the continuance of the
settlenent, the full owner of the share of the property of
Mahendr aba because he had only a |ife interest therein to
receive rents and profits fromthat share, and, therefore,
exenption contenplated by section 29 of the Act cane into
force and the revenue was not entitled to levy any estate
duty with regard to the share of Mahendraba on the death of
the deceased, Kam ashankar CGopal shankar. The question

therefore, that arose before the revenue authorities as well
as the Hi gh Court, was, whether the appellant herein was
liable to pay estate duty on 1/2 share which the deceased
possessed or on the whol e including the share which the wife
of the deceased had in the property.

Both the Assistant Control ler of Estate Duty, Ahnedabad
as well ‘as the Appellate Controller held against the
accountabl e person and further held that section 29 of the
Act was not applicable. Full anpunt of the estate duty was
collected from the accountable person. There was an appea
before the Tribunal. The Tribunal on the construction of the
will held in favour of the accountable person. The Tribuna
held that the deceased Kanl ashankar Gopal shankar did not
become the full owner of the share of the property of
Mahendr aba on her deat h.

At the instance the revenue, the Tribunal referred the
foll owi ng question of law to the H-gh Court:

"Whet her, on the facts-and in the circunstances of
the case, the Tribunal was right in holding that
the respondent is entitled to the full " benefit
conferred by section 29 and that as such no estate
duty in respect of the half ~share in the joint
property which originally bel onged to l ate
Mahendraba, the wi fe of the deceased is payable by
the respondent ?"

The aforesaid reference was answered by the H gh Court
in favour of the respondent by its judgnment and order dated
19/ 20t h Decenber, 1973 and gave a certificate of fitness of
appeal to this Court.

It is necessary in this connection to refer to section
29 of the Act which reads as foll ows:

102

"Settled property in respect of-which since the
date of the settlenment estate duty has been paid
on the death of the deceased’ s spouse.

29. If estate duty has already been paid in
respect of any settled property since the date of
the settlenment, on the death of one of the parties
toa marriage, the estate duty shall- not be
payable in respect thereof on the death of the
other party, to the marriage, unless the latter
was at the time of his death, or had been at any
time during the continuance of the settlenment,
conpetent to dispose of such property, and, if on
his death subsequent limtations under t he
settlenent take effect in respect of such
property, was sui juris at the tine of his death,
or had been sui juris at any tinme while so
conpetent to di spose of the property."”

"Settled property’ has been defined in section 2(19) of
the Act as foll ows: -

"2. In this Act, wunless the context otherw se
requires, -
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(19) "settled property" means property which
stands linmted to, or in trust for, any persons,
natural or juridical, by way of succession,
whet her the settlenment took effect before or after
the comrencenent of this Act; and "settlenent"
neans any disposition, including a dedication or
endowrent, whereby property is settled."

Section 2(15) states:

"'Property’ includes any interest in property,
novabl e or i mMmovabl e, the proceeds of sal e thereof
and any noney or investnent for the tine being
representing the proceeds of sale and al so species
i nto anot her by any nethos."

Section 2(16) states:

"’ Property passing on the death’ includes property
passi ng either imredi ately on the death or after
103

any interval, either certainly or contingently,
and either originally or by way of substitutive
[imtation, and "on the death"” includes "at a
period ascertainable only by reference to the
death."

Section 5 provides for levy of the estate duty in the
case of every person dying after the commencenent of the Act
upon the principal value ascertained in the nmanner
stipulated therein. Section 6 states that the property which
the deceased was at ‘the tinme of his death conpetent to
di spose of shall be deened to pass on his death. Section 6
is important in this connection because in order to attract
the levy of the estate duty, the deceased shoul d have been
conpetent to dispose of the property. Therefore what |aw
requires is that the deceased whose death attracts the duty
must have had disposing power at the tine of his death. One
of the inportant questions involved in this appeal is
whet her the deceased Kam ashankar (Gopal shankar had di sposi ng
power over the entirety of the property which’ was the
subject matter of the will by the joint executants.

Two contentions were urged before the High Court. The
first contention was on the correct interpretation  of
section 29 of the Act and the second contention was on the
true construction of the joint will nmade by the deceased
Kam ashankar Gopal shankar and his w fe Mahendraba in the
year 1950. On the first point, the provision of section 29
of the Act has been noticed. It was subnmitted on behal f of
the revenue before the H gh Court that section 29 cane into
operation only where the estate duty had becone payable
"since the date of the settlenent". 1t was contended that
the expression "Since the date of the settlenent” clearly
indicated that the settlenent in question should first cone
into existence and duty shoul d have becorme payabl e
subsequent to the coming into existence of the settlenent.
The revenue pointed out that in the instant case it —was
contended by the accountable person that the settlenent in
favour of the grandsons cane into existence on the death of
Mahendraba, then it was not possible to accept the position
that liability to pay estate duty came into existence
subsequent to the settlenent because any liability to pay
the estate duty would also come into existence exactly at
the moment of the death of the deceased.

It was pointed out on behalf of the revenue that
"settlenent" and "liability to pay estate duty" both had
cone into exi stence simultaneously on the death of
Mahendr aba and
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if that was so, section 29 had no application to the facts
of this <case. It was urged on behalf of the revenue before
the High Court that the word "paid" should be read as
"payabl e" while <construing section 29 of the Act. This
interpretation which the revenue wanted to place on the
section was confined only to the first part thereof which
stated that ’'the estate duty has already been paid in
respect of settled property since the date of the settlenent
on the death of one of the parties to the narriage, then the
estate duty shall not be payable in respect thereof on the
death of the other party to the marriage. This argunent was,
however, not accepted by the Hgh Court. The H gh Court
observed that |ooking at the |anguage and the spirit of the
section, it was clear that the expression "if the estate

duty has al ready been paid....since the date of the
settlenment” nmeant" if the estate duty had become payable or
has been paid either sinultaneously with the creation of the
settlenent or ~at any time thereafter”. So the Hi gh Court

enphasi sed that the dictionary neaning of the word "since"
is wide and the fact is that section conmes into operation
only on the death of the surviving spouse and the obvious
intention of the legislature in framng the section was to
avoi d doubl e duty. That intention, the court observed, would
be frustrated if the ~word "since" was interpreted narrowy
as contended for by the revenue. Even if the word "paid" was
used in wi der context and not in the literal sense, it could
not be interpreted as excluding its Iiteral neaning, nanely
the actual fact of - paynent having already been made. The
H gh Court was of the view that interpretation sought for by
the revenue was highly artificial and against the spirit of
the section. W are in agreenent with the Hi gh Court on this
point. The Hi gh Court referred to the anal ogous provision of
section 5(2) of the English Statute and followed the
observations of Upjohn L.J. in  Coutts & Co. v. Inland
Revenue Conmi ssioner, [1962] 2 Al ER 521 at 527. W are
also in respectful agreenent with the said observations
referred to by the High Court and on the facts, it nmust be
held that the duty had been "paid" since the date of the
settlenent. No submission to the contrary was made before
us.

The second contention was on the construction of the
will. Construing the will in the surrounding circunstances
and in the light of the | anguage used the Hi gh Court was of
the view that there was no agreenent that the survivor shal

not revoke the will or do anything to dimnish the quantum
of the property going into the hands of the ~subsequent
| egat ees.

105

Therefore the deceased as survivor took absolute interest in
the property and section 29 of the Act would  have no
application to this case. The question was accordingly,
answered in favour of the revenue and in the negative.

The construction of the wll is the main question.in
this appeal. \Wether the accountable person is liable to pay
estate duty on full value of the whole property i.e. the
share belonging to Mhendraba as well as Kanl ashankar

CGopal shankar woul d depend upon the construction of the wll
in question read in the light of section 29 of the Act. The
section to be applied requires payment of estate duty, in
respect of the 'settled property’ on the death of one of the
parties to the marriage. Wether property in question here
was settled property or not would depend wupon the
construction of the will.

The question that fell for consideration by the Hi gh
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Court and also falls for consideration in this Court s
whet her the deceased Kaml ashankar Gopal shankar who survived

his wife, one of the joint executants to the wll, was
conpetent to di spose of the share of Mahendraba whi ch he had
i nherited under the said wll. Therefore, the question is

what is the true neaning and effect of the will? Did the
deceased Kanl ashankar Gopal shankar have any 'disposing
power’ over the property which is the subject matter of the
will?

On behalf of the accountable person, it was contended
that the WIIl in question was not nmerely a joint WIlIl but a
WIl which was joint as well as nutual containing reciproca
agreenments between the parties nmaking the WIIl and therefore
the deceased Kam ashankar Gopal shankar had no power in his
life tinme to revoke or alter the disposition nade in the
WIl or to do anything inter vivos after the death of
Mahendraba which ~woul d* have ~gone against the ultimte
di sposition indicated in the WII. It was submtted that
there was an inplicit agreenent between the deceased and his
wife, that ~on the consideration of each other agreeing to
bequeath his —or her share in the property in favour of the
survivors each undertook not - to do anything which would
render the subsequent and ~ultimate bequest in favour of

grandsons ineffective. And if such was  the agreenent, it
nmust foll ow that what the deceased received as a | egatee was
not full ownership right of disposal but only a limted

interest in the share of the wife and this would be so even
when both executants and the survivor were described in the
WIl as "owner".

106

It was subnmitted that if this construction of the WII
was accepted, there cane into existence a ‘resulting
settlenent in favour of the grandsons on the death of the
wi fe and hence the property becane ' settled property’ wthin
the neaning of section 2(19) of the Act. It was pointed out
that if it was accepted as a'settled property’, the
accountabl e person was entitled 'to exenption under section
29 of the Act because admittedly duty was once paid on'it on
the death of Mahendraba in the year 1954. Reliance was
pl aced before the High Court on behalf of the accountable
person on the decision in the case of Dufour v. Pereire,
[1769] 21 E. R 332, as well as Kuppuswam Raja v. Perumm
Rama, A l.R 1964 Madras 291

According to the revenue on the other hand, the WII
was joint one pure and sinple and there was no-evi dence of
any nmutuality. It was contended that there was enough
evidence in the |Ianguage of the will itself to show that the
survivor was to acquire full ownership rights over. the
property and was therefore conpetent at all tines on the
first death to revoke the WIIl or dispose of the property
i nter vivos.

The High Court on an exhaustive consideration of al
the relevant j udgrments and authorities cane to the
concl usion that there was no evidence to prove any agreenent
not to revoke the WII| after the death of one of the
executants. The Hi gh Court was of the view that there was no
external evidence and so far as the internal evidence was
concerned, it appeared to the High Court that each of the
executants mght have thought that it was quite safe to
trust the other and to believe that having regard to their
ages and their affection for the grand children who were the
ultimate beneficiaries, nothing was likely to occur in the
near future which would substantially dimnish the property
taken by the survivor who can be trusted to give effect to
the wi shes of the deceased. Therefore, according to the High
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Court, there was no agreenment of irrevocability and the
survivor took an absolute interest in the whole of the
property and as such section 29 would have no application to
the facts of this case. In that view of the matter, the High
Court answered the question in the negative and in favour of
the revenue.

It is the correctness of that decision which is under
challenge in this appeal. The sole question in the
background of the provisions of the relevant sections nanely
section 29 read with other sections that have been referred
to herein-

107

before, is, whether it was nerely a joint WIIl or it was a
joint and mutual WII or in other words there was agreenent
implied between the parties nanely the executants of the

WIl not to revoke the WIl  after the death of one of the
executants. It is, therefore, ~appropriate to refer to the
rel evant provisions of the WII. The WII was jointly

execut ed by Kam ashankar Gopal shankar and Mahendraba on 24th
December, 1950 and described as "last joint WIIl and
testanent". They appoi nted the accountable person the
apppel l ant herein, as 'our Executor’'. The WII thereafter
goes on to say:
"We are that joint owners of a Bungal ow known as
"Dil har Dwmar’ situate at Ellis Bridge, Pritam
Nagar bearing Plot No. 825, Bungal ow No. 48/ A In
addition to the main bungalow there are certain
ot her blocks bearing Nos. 48/2 to 48/6 and one
garage bearing No. 48/1 which is below Bl ock No.
48/ 2 and a common bath room andtwo privies for
bl ocks No. 48/2 to 48/6. W have been in
possession of the land, the bungalow and the
bl ocks for many years past. W are in  actua
occupation of the main bungalow The other bl ocks
except the garage bearing No. 48/ 1 and Bl ock No.
48/ 5 are rented to tenants. The garage bearing No.
48/ 1 is for the present allowed by us to be used
by our perm ssion and leave and |icence by our son
Chi nt vanshankar Kam ashankar Bhachech wi t hout
paynment of any sum"
Then the w Il goes on to meke the bequest in
favour of the three grandsons in terms set -~ our
her ei nbef ore.

The will thereafter goes on to provide in detail for
the contingencies that mght happen in case where either by
the rules of the Town Pl anning Schene or the Minicipal Laws
the portions of the property need and require alterations.
The will further stipulates in detail about the paynent of
the house taxes in respect of the properties comng to the
shares of each of their grandsons, and even in respect of
the areas built by them The wll further stipulates that
for the purpose of partitioning the |land as denarcated on
the plan there to annexed and referred to above if there was
any obstruction on the land going to the share of each of
their grandsons whi ch encroached wupon the portion  or
portions conming to the share of other grandson or grandsons
the sane should be renoved by the person or persons whose
encroachment or obstruction, it may be.

108

Reading the different clauses of the said joint will it
was nmani fest that the intention was to keep the property, as
it was at the time of execution of the will so that the
ultimate beneficiaries and the grandsons may enjoy the
property in full with such nodi fi cations as the
contingencies of time and situation nmight require.
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In this background it is necessary to find out whether

the WIl in question was a joint will only or a joint and
mutual WII.

Theobald on "WIlIls', Twelfth Edition, pages 28 & 29 at

paras 79 & 80 describes the difference thus:

109

"Joint wills. Persons may make joint wills, which
are, however, revocable at any tinme by either of
themor by the survivor. A joint will is |ooked
upon as the will of each testator, and nmay be
proved on the death of one. But the survivor wll
be treated in equity as a trustee of the joint
property if there is a contract not to revoke the
will; but the nere fact of the execution of a
joint will is not sufficient to establish a
contract not to revoke. So a legacy to a | egatee
who survived the first testator, but predeceased

the second, did not ~|apse. Were a joint will is
foll owed by ~a separate w Il which is conditiona
on a condition that fails, the joint will is not

revoked even though the subsequent separate will
contains a revocation cl ause.

Mutual wills. ~The term "nutual wills" is used to
descri be separate docunents of a testanentary
character ‘made as the result. of an agreenent
bet ween /'t he parties to create i rrevocabl e
interests in favour of ascertainabl e
beneficiaries. The revocable nature of the wills
under which the interests ~are created is fully
recogni sed by the Court of Probate; but in certain
circunstances the Court of Equity will protect and
enforce the interests created by the agreenent
despite the revocation of the will by one party
after the death of the “other without ' having
revoked his will.

The Court of Equity wi-l'l  not protect the
beneficiary under mutual wills nerely because they
have been nmade in alnost identical terms. There
must be

evi dence of an agreenent to create interests under
the rmutual wills which are intended to be
irrevocabl e after the death of the first to die.
Where there is no such evidence the fact that the
survivor takes an absolute interest is a factor
against the inplication of such agreenent. Were,
however, the evidence is clear, as, for exanple,
where it is contained inrecitals inthe wlls
thensel ves, the fact that each testator gave the
other an absolute interest wth a substitutiona
gift in the event of the other’'s prior death does
not prevent the Court of Equity fromaffording its
protection to the beneficiary under the  nutual
wills. The agreement must also be sufficiently
precise to be enforced by the Court.

Before the death of the first to die, the
agr eenment is a contract ual one nade in
consi deration of nmut ual prom ses. It can,
therefore, at this stage be revoked by nutual
agreement and even by wunilateral breach, giving
rise to an action for danages at |east where the
revoking party gives such notice to the other as
nmay enable himto alter his wll also. But on
general principles only the parties to the
agreenment can sue for danages for unilatera
breach. "
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Earl Jowitt in the Dictionary of English Law, 1st Edn
Second | npression 1965 at page 1283, referes to the
definition of ’'owner’ under Public Health 1936 and the
Factories Act, 1937 as a person for the tinme being receiving
the rack-rent of the prem ses in connection with which the
word is wused, whether on his own account or as agent or
trustee. Jowitt also defines ’'ownership’ as the nost
extensive right allowed by law to a person, of dealing with
athing to the exclusion of all other persons, or of al
except one or nore specified persons. It is therefore a
right in rem

Stroud’s Judicial Dictionary 4th Edn. Vol.3 page 1907
deals with the concept. of ’'owner’ and ’'ownership’ in
di fferent statutes of Engl and.

Hal sbury’s Laws of England, 4th Edn., Vol. 50 at pages
95 & 96, paras 207 & 208 deals nore or less in the same

manner about joint will~ and rmutual wll. But at page 108,

para 221 it states the | aw thus:

110
"221. Restrictions by taking a benefit under a
mutual will. Miutual wills nay be nmade, either by a
joint will or by separate wills, in pursuance of

an agreement that they are not to be revoked. Such
an agreement may appear fromthe wills, or may be
proved outside the wills, but it is not
establ i shed by the nmere fact that the wills are in
identical terms. |If no such-agreenent is shown,
each party remains free to revoke ‘his will, if
there are separate wills, or to revoke the joint
will, so far-as it disposes of his property, and
the fact that one party has di ed wi thout revoking
the disposition of his property does not prevent
the survivor fromrevoking the disposition which
he has nade notwi thstanding that he has received
benefits out of the estate of the deceased party.
Even when there is such an agreement and one party
has died after departing fromit by revoking or
altering the wll, the survivor having 'notice of
the breach cannot claimto have the later will set
aside, since the notice gives him the chance of
altering the will as regards his own property; and
the death of the deceased party is itself
sufficient notice for this purpose. It, however,
the deceased has stood by the agreenent and not
revoked or altered his will, the survivor is bound
by it, and although probate will be granted of a
later will made by himin breach of the agreenent,
since a court of probate is only concerned wth
the last will, the personal representatives of the
survivor nevertheless hold his estate in trust to
give effect to the provisions of the joint will or
mutual wills."

Jarman on WIlls in 8th Edn. at page 42 states the

position of rmutual wills thus:
"The fact that a husband and wife have
si mul taneously nmade nmutual wills, giving each to
the other a life interest with simlar provisions
in remainder, is not initself evidence of an
agreement not to revoke the wills; in the absence
of a definite agreenment to that effect there is no
inplied trust precluding the wife from making a
fresh will inconsistent with her forner will, even
t hough her husband has died and she has taken the
benefits conferred by his will. Although by the
111
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mutual wills the wife expressly has refrained from
exercising a power of appointnent, which her
husband had only in default of her exercising it,
and he has appointed, the wife can both take the
benefit of her husband’s w Il and exercise her
power of appointment, unless the |anguage of his
will either puts her to her election, or place her
inthe position of seeking at the sane tinme to
approbate and reprobate its provisions.

The joint executants have been described as joint
owners. Again the said clause goes on to use the expression
"during our Ilife time we shall continue to be the joint
owners’ 'and shall be jointly entitled to the rents and
incone of the said | and and bl ocks and the user and rent of
the bungal ow. The WII| -~ goes on to say that after the death
of one of them ’survivor -shall becone the "owner" of the
said land bungal ow and bl ocks i ncluding the garage with the
said bath . roomand privies and shall becone entitled to the
rents and incone and user of “the said |and bungal ow and
bl ock’ s. 'The provisions contained inthe said wll were
stipulated to be effective after the death of the survivor
of them After the death of the survivor the will went on to
use the expression "we hereby devise and bequeath our said

furni shed bungalow. ...." Then the will rnade detailed
provisions for the enjoyment of the property in specific
speci es.

In re ddham 1925 Ch. 75, the husband and wi fe had
made mutual wllsin the same form in pursuance of an
agreement so as to meke them but there was no evidence of
any further agreement in the matter. Each gave his or her
property to the other —absolutely with the sane alternative
provisions in case of |apse. The wife having survived and
accepted her husband’s property under the nutual wll
subsequently married again, and nrmade a fresh will ignoring
the alternative provisions of her own nutual wll. The
plaintiff in that case contended that fromthe agreement to
make nutual wlls in the formin which they were made, the
survivor who had accepted the benefit under the nutua
agreenments becane thereby subject to alternative ‘trusts
mentioned in the mutual wills. Reliance was placed on Dufour
v. Pereira (supra). Reference was nade to the observations
of Astbury J. in that where the | earned judge observed that
in order to enforce the trust, the judge nmust be satisfied
that there was a termirrevocable and in such
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circunmstances he was to give effect to the sane. But the
| earned judge was unable having read the will to find any
mutuality in that form in the wll in question.  This
decision found favour with the Gujarat H gh Court. In the
instant case before us, it has to be noted that the will in

guestion was in one docunment and furthernore the'desire to
give properties in species to the grandsons was manifest
fromthe entirety of the will.

It would be evident fromthe said will that the joint
properties of the deceased husband and the wfe were
delineated into three parts and each of the parts were

bequeathed to three grandsons in species i.e. in specific
demarcated areas. One other significant fact to be borne in
mnd, in view of the contentions involved in this appeal, is

the fact that there was no provision in the will whereby if
one of the properties or one of the parts of the said
properties was parted away or dim nished before the death of
both the executants (this is inportant because the will was
to take effect on the death of both the executants), there
was no provision that any part which got dim nished during
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the life time of one of the executants, he should be
conpensated other-wise fromany other part of the said
properties or any other assets of the estate of the
executants which were the subject matter of the will.

Rel i ance was placed in Gay v. Perpetual Trustee Co.
Ltd.,[1928] A.C. 391 at 399 & 400. In that case it was held
that the fact that husband and wife sinultaneously nade
mutual wills giving life interest with simlar provisions in
the remainder was not in itself evidence to an agreenent not
to revoke the wlls.

The use of the expression 'owner’ is really not the
solution of the problem before us in this appeal. In one
context the expression 'owner’ has been used to indicate the
[imted ownership to be enjoyed by the survivor of the joint
executants and in another context to the ultinmate |egatees
or the beneficiaries.

Clause 5 of the wll is suggestive that it was in the
contenpl ati on of ~ the executants as to what woul d happen to
certain amounts |lying to their credit at the tinme of the
death of " the survivor in the event of the death of the
grandson before the death of the survivor of the executants.
It
113
provided that in that event the anounts would go to the
heirs according to |law of the grandson named therein. These
properties were again in clause 7 described as ’'joint
properties’.

It would be material to refer, apart fromthe cl auses
whi ch have been set. out hereinbefore, to certain other
cl auses nanely clause 2 of the will, the relevant portion of
whi ch has been set out hereinbefore in its entirety. C ause
3 deals with the situation when if any of the grandsons or
the heirs wanted to sell his or their portion of building at
any time. Clause 4 also dealt with the situation if one of
the grandsons died during their life time and before the
death of the survivor what woul d happen? C ause 5 has been
referred to hereinbefore. Clause 6 deals wth certain
novabl e properties. Cause 7 dealt with separate properties.

It is evident from the aforesaid that property in
species, in specific proportion, was intended to be
preserved and enjoyed by the ultimate |egatee on the death
of the survivors.

In Kuppuswany Raja v. Perumal Raja (supra), it was
observed that a joint wll is by a single testanentary
instrument containing the wills of two or-nore persons and
jointly executed by them while nmutual wills, are separate
wills of two or nore persons which are reciprocal in their
provisions and executed in pur suance of . contract or
agreenment between two or nore persons to dispose of their
property to each other to third person in particul ar node or
manner. Mutual wills as distinguished fromjoint wills are
sonetines described as reciprocal wlls. In describing a

will, the adjective nutual or reciprocal is used to denote
the contractual elenment which distinguished from a joint
will. It was stated therein by the Division Bench of the

Madras High Court that joint will would becone irrevocable
on the death of one of the testators if the survivor
received benefit wunder the wll. The Court enphasised
referring into certain decisions of this court that a joint
will would becone irrevocable on the death of one of the
testators if the survivor has received benefit under the
mutual wll. There need not be any specific contract
prohi biting evocation when the agreenment took the form of
not two sinultaneous nutual wlls but one single docunent.
If one single docunent was executed wusing the expression
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"our property’, 'our present wishes’', and 'as will’ and such
simlar expressions, it was strong cogent evidence of the
intention that there was no power to revoke except by nutua
consent .

114

In order to render mutual wll irrevocable, both,
according to the said decision, the conditions nust be
concurrently satisfied:

(a) that the surviving testator nust have received
benefits from the deceased wunder the rmutual will; (b) the
mutual wills should have been executed in pursuance of an
agreement that the testators shall not revoke the nutua
wills. Such an agreenent not to revoke the wills nay either
appear from the wills thenselves or nmay be proved outside
the wills. This judgnent was dissented from by the judgnent
under appeal

Rel i ance was placed on the decision of the Al ahabad
H gh Court in Bhawani© Prasad v.. Snt. Surendra Bala Wo
Subodh Chandra and another, A'l.R 1960 Allahabad 126. In
that case, by the will both the executants, husband and wi fe
were devising the property of which each was the owner, in
the first instance to whoever survived, and thereafter both
of them devised the property ’'belonging to us’ to the
petitioners. There was an assertion of absolute ownership in
the house nmde by’ the wife, and an assertion nmade by both
executants that the deposits in the bank constituted noney
"belonging to us the executants'. ~The itens aforesaid,
according to the will, were to remain in the absolute
possessi on and enjoynent of the executants during their life
time and thereafter to be disposed of “in the manner

indicated in the will. The last clause, clause (4) of the
will indicated that the executants would have the right to
amend or cancel the wll, but nobody el se woul d have that

right. It was found that the exercise of the right of the
power reserved by clause (4) was not made dependent by this
cl ause on the co-existence of both the executants. It was
held on the construction of reading of the will that after
the death of the husband, the wife could revoke the part of

the will by gifting away the house to another during her
life time. The fact that the wife had benefitted fromthe
will of the husband woul d not destroy her power of revoking
her will because her will was quite —an independent

transaction. The deed of gift could not be taken to have
revoked the wll of the husband but only the will of the
wife. The case was really decided in terns of the facts and
circunst ances of that case and wordings of the wll.

In the case of Re Parsons, Parsons v. Attorney General
[1942] (2) Al ER 496, the testatrix gave a | egacy of L-
10, 000 to her husband absol utely, and she al so gave the
115
i ncome of her residuary estate on trust for her huaband for
life and after his death on trust for her son absolutely.
The husband disclaimed the legacy by a formal deed of
di scl ai ner and the legacy fell into residue. On the
husband’s death the revenue authorities clained estate duty
in respect of the legacy on the ground that although the
husband had disclained the |egacy, he was conpetent to
di spose of it and the liability to duty was not, therefore,
excluded by the Finance Act, 1948. It was held that during
the period between the death of the testatrix and the date
of the disclainer the husband was ’conpetent to di spose’ of
the legacy wthin the neaning of the Act. Whether a person
is conpetent to dispose of naturally would depend on the
terms and conditions under which the property is either
acquired or inherited. The expression ’'competent to dispose
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of’ must bear the ordinary neaning in the English | anguage.
A person shall be deened to be conpetent to dispose of the
property if he has every power or authority enabling the
donee or other holder thereof to appoint or dispose of the
property as he thinks fit.

A contention was raised in this connection whether this
bei ng an exenption provision fromduty, it should be so read
as to lean in favour of the assessee.

The questions whet her such a clause shoul d be construed
in favour of the assessee or in favour of the revenue in
case of doubt or the question whether section 29 being
exenption clause in respect of paynment of duty on settled
property, the onus is on the assessee to cone strictly
within the purview of that clause or the question how should
such a provision be construed really do not arise. There is
not much difficulty or anbiguity on the construction of
section 29 of the Act. The question involved in this case is
the construction of the wll Iin question. Was it only a
joint will executed jointly by two of the executants or was
it ajoint and a mutual will? In aid of the subnissions that
an exenption clause nust be strictly construed in favour of
the State cases were cited which need not therefore be
noti ced.

Ref erence was ‘made to Cross ’'Statutory Interpretation
on construction on the theory of contenporaneous exposition
reliance being placed on the conduct of the parties i.e. the
deceased and treated the half share of the wife in the
property in question as his own and had filed wealth tax
returns on the sane basis.
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These principles are also well settled. But these
principles will not strictly be applicable in the instant
case because this appeal is concerned with the construction
of the wll in question and thewll ~in question rmust be

construed in such a manner as to find out the true intention
of the executants or the testator and testatrix. For that it
is well settled that will nust be read as a whol e. 'Secondly
the expression nmust be read consistently.

One has to bear in mnd that we are concerned with the
construction of the wll and the true -effect ~of the
provi sions thereof. Vet her the deceased Kanl ashankar
CGopal shankar had the disposing power over the share of the
property of Mahendraba, his wfe, acquired by him would
depend not on how he has treated it but the true effect of
the wll. Furthernmore there is no guestion of
cont enpor aneous conduct because the conduct of one of the
parties subsequent to the death of one of the executants
long after the execution of the will cannot be described as
' cont enpor aneous conduct’. W need not, therefore, ~detain
oursel ves on the question of ’'contenporaneous exposition’ by
conduct of the parties in the facts of this case.

Therefore the wll must be construed in its  proper
light and there nmust be definite agreenent found fromthe
tenor of the will or aliunde that either of the joint
executants would not revoke the will after receiving the
benefit under the will. Such definite agreenent need not be
express; it can be inplied. The terns of the will have been
set out exhaustively. It was undoubtedly a joint will. The

property in question has been described as ’'our property’.
The expression ’'owner’ has also been used in the manner

indicated in the sentence ’'During our life tine we shal
continue to be the joint owners of the |and bungal ow and
bl ocks with their common bath room and two privies....and

shall be jointly entitled to the rents and income of the
said land and bl ocks and the user and rent of the bungal ow




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 19

The will goes on further to say that on the death of one of
them the survivor shall beconme the ' owner of user of the
said land bungalow and blocks including garage..... '
Therefore it is clear that the ownership which the joint
executants contenplated was the wuser during the life time
and entitlement to the rents and income of the sane. It is
this ownership which was to pass on the death of either of
themto the survivor and the will thereafter goes on to say
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that 'the provisions hereinafter contained shall become
effective after the death of the survivor of wus’. And
thereafter after the death it is provided "we hereby devise
and bequeath our said furnished bungalow ...... " The gift

of the property to the three grand children as owners in
full sense is to take effect on the death of the survivor of
both the executants. It Jis clear that the property was
intended to be kept in tact ~for the enjoynent of the
ultimate legatees and during the life time of either of them
the property would not in any way be parted wth or
di m ni shed. "This “intention, expressed in the inplied terms

in the bargainin the wll, in our opinion, would be
fortified by devising the property to three grand children
in species i.e. in specific formand not providing for any
noney or conpensation for dimnution of any part thereof
before coming into effect of the will in question. If that
is the position then, in our opinion, there is a definite
agreenment not to revoke the will by one of the executants

after he or she has received the benefit under the will on
the death of either of them

I ndubitably in the instant case the husband has
received the benefit under the will of the wife. He could
not have during his life tine parted with the property i.e.
he did not have the disposing power over the properties in
guestion after the death of the wife.

It was enphasised that there was no evidence of
mutuality. But there was enough evidence in the | anguage of
the will itself which have been’ set out hereinbefore that
the property nmnust remain in tact specially after receipt of
benefit by one of the executants on the death of the other
until the death of both of themto be able to be succeeded
by the ultimate |egatees. The domnant intention of the
testators is evidenced fromthe | anguage used. This nust be
judged in the facts and circunstances of each case. It was
not only that on certain basis that the will was nade but it
was intended to remain intact to be enjoyed by the grand
children. The fact that both the executants have described
thenselves 'joint owners’ is not by itself conclusive on
this point nor the use of the expression 'that the survivor
shal | becone the owner’ is conclusive. On the other hand the
detailed provisions in species to be effective after the
death of the survivor in different portions to be given to
the different grand sons w thout any provision as to what
was to happen in case of the dimnution of the property
within the [ife tine of either of the survivor nake the wll
"mutual wills'.
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In our opinion the domnant intention is clear i.e. the
will may be revoked during the life time of both the
executants but after the death of one of the executants and
after benefit had been received by the survivor, the
property in question nust remain intact to be enjoyed by the
grand children by the terns of the will which was to becone
effective on the death of both of the executants.

W are of the opinion that definite intention nust be
there but such intention need not be expressed in a separate
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docunent than the will itself. If fromthe will in question
such a definite intention and a separate agreenent can be
spelled out then in our opinion it would be a case of joint
and mutual wll.

In view of the above discussion, the follow ng
propositions foll ows:

1. Whether estate duty was payable on the whol e of the
property or not would depend on whether the deceased
Kam ashankar Gopal shankar had 'di sposing power’ over the
share of Mahendraba i nherited by himon her death or not?

2. The above question woul d depend on the construction
of the joint will-did it create any mutuality anong the
executants of the joint will? Whet her Kam ashankar
Copal shankar having accepted the benefit and after his
wife's death, was conpetent to do anything contrary to the
ultimate bequest? Before the death of the first of the
executants, the agreenment renmined contractual one in
consi deration of nutual prom ses. It could have been at that
stage revoked by mutual agreenent or even by wunilatera
breach, giving rise at the npbst to an action for danmges.
But after the death of the first one wthout revoking his or
her omn will nmakes the joint wll irrevocable by the
survivor (See Theobald (supra). But there nust be an
agreement that the wlls would not be revoked after the
death of one of the executants or disposition will not be
nmade contrary to the wll after the death of one of the
executants. Such an agreenent may appear fromthe will or
may be proved outside the will but that is not established
by the nere fact that the wills are in identical terms. I|f
such an agreenent is shown, each-party remain bound.

3. A different and separate agreenent nust be spelled
out not revoke the wll after the death of one of the
executants. That agreenent nust be clear though need not by
a
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separate witing but nust follow as a necessary inplication
whi ch woul d tentanount to an express agreenent.

4. The predomnant intention of the executants at the
time of the execution, after the acceptance of the benefit
of the execution makes the will in this case-irrevocable by
the survivor of the executants.

5. Judged by the principles indicated above, in-the
facts and circunstances of this case, we are of the opinion
because of the specific clause that it was intended that the
grandsons woul d receive the benefit in species and there
being no provision for maki ng up the deficiency or
dimnution if any, it rmust followthat there was nutuality
and Kam ashankar Gopal shankar was not competent to di spose
of the property in any manner contrary to the ultimte
di sposition.

6. The fact that estate duty was paid is non sequitur.

7. The paynent  of weal th tax by Kanl ashankar
Copal shankar on the whole estate after the death of
Mahendraba i s not rel evant.

8. The question of strict construction of the taxing
statute and the principle that one who clai ns exenpti on nust
strictly cone within the purviewis not relevant in this
case because the exenption follows on the interpretation of
the will.

In that view of the matter we are of the opinion that
this was a nutual will. The husband Kam ashankar
Copal shankar received the benefit wunder the will after the
death of Mahendraba. It becane irrevocable by himafter her
death. Therefore he had no disposing power over the share of
Mahendraba in the property. In the prem ses being a 'settled
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property’, estate duty having been paid on the death of one
of the parties, the accountable person was entitled to
exenption under section 29 of the Act. In the prenises the
H gh Court was not right in its conclusion

The appeal is accordingly allowed and the judgnent
under appeal is set aside and the question is answered in
the affirmative and in favour of the accountable person. The
accountabl e person is entitled to the costs of this appeal
S R Appeal al | owed.
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