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ACT:

Cust om House Agents- Li cence-Rul es governing grants thereof-
Validity-Agent’s liability for short collection of custom
duties-Custom House Agents Licensing Rules, 1960, rr
4,6(a), 6(b), 6(c), 89(2) (p), 10 (1) (c), 11, 16 (9),
15(k), 12,17,19, 22 Forns C. D.-Sea Custons Act, 1878 (8 of
1878), as anended by Act 21 of 1955, ss.4, 9,39 (1), 202-
Constitution of India, Arts.19 (1)(g) 19 (6).

HEADNOTE:

The petitioners were working as Dalals at New Custons
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House, Bombay, under |icences issued under s.-202 of the Sea
Custons Act, 1 878. |In 1955 by an amendi ng Act, s. 202 was
substituted by another section and, by sub-s.(1) of s. 202
it was enacted : "no person shall act as an agent ~for the
transaction of any business relating to the entrance or
cl earance of vessel or the inport or export of goods or
baggage in any custom house unless such person hold $ a
l'icence granted in this behalf in accordance with the rules
made under sub-section (2) ". By sub-s. (2) . the  Chief
Custons-authority was enpowered to nmmke rules for the
purpose of carrying out the provisions of the  section

Section 4 provided that "when any person was .... authorised
by the owner of the goods to be his agent in respect of such
goods for all or any of the purpose, of thisAct....such
person shall for such purposes be deened to be the owner  of
such goods". The petitioners who, after the enactnent of
the news.202, had to apply for licences to be granted in
accordance with "the rules franed under sub-s(2), challenged
the validity of certain of the rules on the ground that they
contravened Arts. 14 and 19 of the Constitution of India and
also that they were in excess of the rule-making power
conferred by s.202 (2). In particular, they questioned
power validity or r. 12 under which inter alia the agent was
required to enter into a bond in Form C by whi ch he was made
liable for short collection of custons duty under s. 39 and
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also to furnish security which night be increased or
decreased by the Custons-collector.

Held : (1) that the rules in question though they were
headed as framed under s. 202 of the Sea Custons Act, 1878,
cannot be impugned on the ground that sonme of them go beyond
the special purposes of that section and seek to further
sone of the general purposes of other parts of the Act,
since the Chief Custonms authority is also enpowered under s.
9 of the Act to make. rules consistent with the Act
"generally to carry out the provisions of the Act."

(2) that rr. 4 and 8 under which the Custons-collector
could limt the nunber of licences to be granted at the
Custons House and applications could only be made if the
Custonscol | ector published a notice inviting applications,
do not contravene Art. 19 of the Constitution, as they are
only designed to advance public interest.

(3) that rr. 6(a) and 6(b) which require the applicant, to
furnish to the Custonis collector satisfactory evidence as
to his respectability, reliability and financial status and
that he would be in a position to nuster sufficient
clientel,
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and business in the event of his being granted the |icencee,
are reasonabl e restrictions within the neaning of Art. 19(6)
and are valid.

(4) that cl. (p) of r. 9(2) whicn requires the licensee to
have a working know edge of the procedure in the matter of
refund of clains, appeals and revision petitions under the
Sea Custonms Act, is valid, since it is necessary where an

agent handl es goods of the principal

(5) that r. 10 (1)(c) whichgives the Custonms-collector a
wi de discretion to reject an application for the grant of a
licence, if he considers the applicant to be not suitable,
is an unreasonable restriction upon the right 'of the
successful candidate to carry on his avocation, and is
invalid. |If a candidate is found fit under the other rules
and has successfully passed the exam nation, he should only
be rejected under a rule which requires the  Custons-
collector to state his reasons for the rejection, and the
rul es must provide for an appeal against the order

(6) that r. 11, in so far as it prescribes a renewal fee of
Rs. 50,is invalid inasnuch as it has thereby provided  not
for a fee but for a tax to raise revenue. It would be open
to the CGovernment to frane a rule in which the renewal fee
to be charged is reasonable in the circunstances.

(7) that rr. 15(g), 15(k), 17 and 19, are designed to have
a control over agents, including firms which act as agents,
who stand in a fiduciary capacity both in regard to their
own clients and the Governnment, and are valid.

(8) that r, 22 which enables the Custons-collector to /cance
a licence for non-conpliance by the agent with the ' other
rules or for misconduct on the part of the agent, which in
the opinion of the Customs-collector, renders himunfit to
transact business in the Custom House, is within the rule.
maki ng power of the Custons-authorities and is valid.

(9) that the words "the person chargeable with the duty or
charge" in s. 39(1) of the. Act are wide enough. in their
ambit to take in, not only the, real owner but also a
"deened owner" within the nmeaning of s.4 of the Act.

(10) that on its true construction of s.39(1) it is only the
goods of the defaulting owner in respect of Wich, the agent
is also the deemed owner that would suffer the penalty of
detention, but not the goods of a different owner,
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even though the agent nmay be authorised to deal on his
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behal f.

(11) that r. 12 read with FormC, which makes an agent
liable for short collection of customs duties under s. 39,
is valid and the rule is not invalid on the ground that it
enabl es the Custons-authorities to make a proper adjustnent
of the security to be obtained fromeach individual agent
commensurate with the volunme and type of business which he
m ght transact.

Hel d, further (Subba Rao, J. dissenting,) that r. 6(c),
which requires the applicant to produce an income-tax
clearance certificate, is connected with the enquiry into
his respectability and financial status to find out if fie
can be trusted with other persons’ noney and goods, and 1is
val id.

K. Raman and Co. v. State of Madras, A |. R 1953 Mad.
84, distingui shed.

Per Subba Rao, J.-Non-production of an income-tax clearance
certificate is not gernane to the issue of a |icence under
the Custom House ~Agents Licensing Rules, 1960, and the
principle in K _Raman and Co. v. State of Madras, A |.R
1953 Mad. 84, is applicable: Accordi ngly, r. 6(c)
constitutes an unreasonable restriction on the right of an
applicant to do business as Customhouse agent, and is
i nvalid.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petitions Nos. 80, 80A 81 and 116 to
213 of 1960.

Petitions wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

S. V. Gupta, M C Bhandare, S. N Andl ey, Rameshwar Nath
and P. L. Vohra, for the petitioners.

H. N. Sanyal, Additional Solicitor-General of India, D N
Mukherjee and P. D. Xenon, for the respondents.

Porus A. Mehta, J. R (agrat, and G Gopal akri shnan, for the
i nterveners.

1961. August 11. The judgnent of Gaj endr agadkar

Hi dayatul | ah, Shah and Raghubar Dayal, JJ., was delivered by
H dayatullah, J., Subba Rao,:J., delivered a separate
j udgrent .
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H DAYATULLAH, J ’'-These wit petitions raise -identica

guestions, and a compn argunent was addressed to the Court
in all of them Petitions Nos. 80 and 80A of 1960 have been
filed by two petitioners. One petitioner holds a pernanent’

licence and the other, a temporary |licence renewabl e
triennially, to work as Dalal’s at New. Custons House,
Bonbay. |In the other petitions also, petitioners Nos. 1 to
50 hold permanent |icences, and petitioners Nos. 51 to 99
hol d temporary but renewable |I|icences. Sone of the
permanent |icences were issued in 1936, and sone of the
tenmporary |icences were issued as far back as 1944. These

i cences, whether permanent or tenporary, were issued under
s.202 of the Sea Custons Act, 1878, prior to its anmendnent
by the Sea Customs ' Amendnent) Act, 1955 (Act 21 of 1955).
They were issued after a brief enquiry and subject to the
fulfilment by the applicant of the follow ng conditions :
"(1) He nust produce at least 2 certificates
of character each froma Justice of Peace or
ot her persons of known respectability.
(2) He nust certify that he has not been
convi cted of any crimnnal offence.
(3) He rmust declare that he will have no
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claimto any accommodation in the
Cust om House.
(4) He must al so give a security of Rs. 2000
cash or Governnent paper having an equival ent
mar ket val ue and execute a Bond for Rs. 2000
on It fifteen rupees Stanp Paper in the
attached form"
In 1955, by the anending Act, s.202 was substituted by
anot her section. The section now reads :
"202. (1) Wth effect fromsuch date as the
Central Covernment may, by notification in the
Oficial Gazette specify, no person shall act
as an agent for the transaction of any
busi ness relating to the entrance or
113
cl earance of any vessel or the inport or
export of goods or baggage in any Custom house
unl'ess such person holds a licence granted in
this behalf in accordance with the rules nade
under sub-section: (2).
(2) The Chief Custons authority may make rul es
for the purpose of carrying out the
provisions of this section and in
particul ar -such rul es may provide for-
(a) the authority by which a licence may be
granted under this section and the period of
validity of any such |icence
(b) the form of thelicence and the fees
payabl et herefor;
(c) the qualifications of persons who nay
for a licence
(d) t he .restrictions and condi tions
(including the furnishing of a security by the
i censee) for his - faithful behaviour as
regards the custom house regulations and
officers) subject towhich alicence may be
granted ;
(e) the circunstances in which a |licence nmay
be suspended or revoked; and
(f) the appeals, if any, against an order of
suspensi on or revocation of a |licence, and the
period wthin which- such appeals shall  be
filed."
As A result of the enactnent of this section, the origina
licence, whether permanent or tenporary. woul d have becone
ineffective after. the date to be specified by the Centra
CGover nrent . It becane necessary for the petitioners and
others to apply for licences granted in accordance with the
rules franed- under sub-s. (2). These rules were franed,

and public notices were issued. inviting applications ; but
the dates were postponed
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till the rules were published in the Gazette on My 14,
1960. It is not necessary to refer to the prior history of

these rules and to the many representations that were nade,
as they are not relevant. On June 18 1960, a public, notice
(No. 87) was issued fixing June 25, 1960 as the |ast date

for naking applications for the new Ilicences, and the
persons affected were inforned that the. operation of the
new |icences under the rules would conmence on July 14,

1960. On June 27, 1960, Wit Petitions Nos. 80 and 80A of
1960 were filed, followed by Wit Petitions Nos. 81 and 116
to 213 of 1960 filed on July 12 1960. An ex-parte ad
interimstay of the revocation of the existing |licences was
obtained fromthis Court, and subsequently, the respondents
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undertook to issue to the petitioners special tenporary

licences renewable yearly till the disposal of t hese

petitions.

Prior to the. Custom House Agents Licensing Rules, 1960,
there were four classes of Agents. They were (1) dearing
Agents, (2) Dalals., (3) Miuccadans and (4) Baggage Cearing
Agent s. According to the petitioners, there were, 100
licensed Cearing Agents, 200 licensed Dalals, 270 Miccadans
and about 15 Baggage Clearing Agents. The duties and
functions of these four classes of agents were different.
VWet her these distinctions were always maintained and
whet her they grew out of regulations or wusage is hardly
necessary to enquire. By the Rules of 1960, these classes
were nerged into one, and all |icensed agents were placed on
an equal footing. In other words, there is to be hereafter
one cl ass of agents’

Though the petitioners holding "permanent’ |icences and the
petitioners holding 'tenporary" licences with a termto run
out have relied upon the fact that their licences are stil
valid, there was no serious attenpt to deny that wunder s.
202(1) they would be rendered ineffective after the date to

be fixed by Governnent. ~The "pernmanent’ |icences
115
also are not in a favourable position in this regard. | f

the first sub-sectionrequires that fresh licences to work
as Custom House Agent's be obtained, the distinction between
per manent and tenporary |icences ceases to be material. No
part of s.202 was challenged as being void or ultra vires.
In these petitions, only the Rules & re challenged as in
breach of the fundanental rights under Arts. 14 and 19 of
the Constitution and Also as being in excess of the rule-
nmaki ng power conferred by sub- s. (2) of s. 202. For m
prescribed under the Rules for taking security from the
approved agents is al so questioned as being in excess of the
power to nake rules and contrary, in certain respects, to
the Sea Custons Act itself. It nmay be nmentioned that the
petitioners in all the Wit Petitions are Dalals; but at the
hearing, <certain Cearing Agents obtained pernmission to
intervene, and were al so heard.

Since the Sea Custons Act,’ in general and s. 202, in
particular were. not challenged in the petitions,” we nust
start with the prem se that the authority to insist , on
fresh licences under the Rules in the case of all the

operators was properly exercised. The first question to
consider is whether the Rules, speaking ~generally,  were
validly framed and the next question to consider is  whether
any of the. Rules individually chall enged goes beyond the
Sea Custons Act, or offends against the Constitution

In questioning the Rules generally, the petitioners -submt
that these Rules could only be framed for the purpose of
carrying out the purposes of s.202 [ provide sub-s. (1) ],
or, to provide for the, matters 'mentioned in cls. (a) to
(f) of s. 202(2). Sonme of the Rules. it is submtted, go
beyond the general purpose of the section, which is to
license agents and the special 'topics nentioned there, -and
seek to further sone of the purposes of other parts of the
Act. Mention in this connection

116

i s-made specially of Form’' O prescribed by the Rules, under
which the agents personally and the security furnished by
them have been nade liable for short collection of Custons

duty, etc. The question whether the agents are liable, in
any event,. for such short collection under s. 39 is a
qguesti on, which wll have to be examned on nerits

separately, but for repelling the argument in its present
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from it is sufficient to say that it is robbed of all its

force by a. 9 of the Sea Custons Act. under s. 202(2), the
Chief Custons-authority is enmpowered to nake rules for the
hat section. That purpose is the licensing of

agents and the regulation of their conduct and functions.
But the Chief Customs-authority is also enpowered by s. 9 to
make rules consistent with the Sea Custons Act "' generally
to carry out the provisions of this Act". The power to nmake
rules under s. 202 is not the only power which the Chief
Customs-authority can exercise, and it is only too clear
that power can also be derived fromS. 9, if there be need.
Thus, if it is necessary that the agents nust carry out
certain provisions of the Act, a rule can be made in the
exerci se of the two powers together. Though the i npugned
Rul es are headed as franed under s.202 of the Sea Custons
Act., they cannot be questioned, if they carry out not only
the special purposes of s.202 but also certain other
purposes of the Act, because the two powers will concur to
sustain them~ It is only when'a rule or rules are pointed
out, which subserve neither the special purpose of the
section nor the general purposes of the Act that they can be
successful ly guesti oned. In short, t her ef or e, t he
petitioners’ case on-the individual Rules alone remains to
consi der.

The first contention i's that under the inpugned Rules, the
nunber of licences to be granted at the Custons House can

be limted by the Custons. collector, and that applications
can only be nmde, if the Custonms-collector  publishes a
notice inviting

117

applications. This restriction, it is contended, is
unconstitutional, as it interferes withthe right of all the
petitioners to carry on their profession or a ‘vocation
freely as contenplated, by Art, 19. The Rul es bearing upon
these matters are rr.4 and 8. The latter Rule says that the
nunber of licences to be granted would be fixed by the
Custons collector, having regard to the volunme of inport and
export business transacted through the Customs House, and
the nunber is capable of being revised fromtine to tine.
The former enmpowers the Customns-collector to invite
applications, as and when he considers it necessary. I't
cannot be said that the Rules are not designed to advance
public interest, because even a processions or trade has
sonetines to be limted in the public interest, Wen we
pointed out to M. CGupta that this kind of linmtation on the
nunber of persons allowed to hold licences is conmmon, as,
for exanple, porters in a railway station, taxicab drivers
and so on, he stated that at |east during the transitiona

period, the old operators night have been given licences on
producti on of proof that they held licences previously, The
argunent is really not one based upon the interests of the
public but upon the interests of the present holders of the
i cences. Public interests in the context nust override
private interests. It cannot be said that all the present
operators are equally desirable, and if their nunber exceeds
the requirenent of the Custons House, it is obvious that
sonme retrenchnment in their nunbers nmay legitimtely be nade,
Every one has an equal chance of applying for the. existing
vacancies, but he nust stand in. conpetition wth the

ot hers. There is no limtation on the nunber of
applications that can- be nade, and thus, every operator
will get’ a chance to have his case examned. It is to be

expected that the npbst exprienced and the nost efficient
will get preference, and. no claimcan be made on behal f of
the inconpetant and the inefficient that they should

pur poses of t
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receive equal treatnent. Once the nunber is limted to the
requirenents of the business, it is nanifest that the
Custons collector will invite applications only, as and when
occasi on denmands. These Rules, in our opinion, cannot be
said to’ offend against the Constitution

The next contention is about rr.6(a), (b) and (c), which
require the applicant to furnish to the Custons-collector
satisfactory evidence as to his respectability, reliability
and financial status, and that he would be in a position to
muster sufficient clientele and business in the event of his
being granted the Ilicence. The applicant has also to
furnish an i ncone-tax . cl earance certificate. These
conditions are chall enged as bei ng unreasonable restrictions
upon the right to carry on a profession or avocation
Serious attenpt was not made to establish that the condition
about respectability and reliability was unconstitutional
It was, however, pointed out that evidence about financia
status created a class barrier between the rich and the poor
and only the rich were to be preferred. By the words
financial status" is not neant that the applicant nust be a
weal thy person; what is required is that he should not be
financially enbarrassed, ~and proof that he is in easy
circunmstances. It i's obvious that the agents under the Act
deal with vast suns of noney and val uable articles, and it
nmay be necessary to scrutinise the financial position the
applicant to find out whether or not he would be exposed to
tenmptations. A person heavily indebted or insolvent cannot
be trusted in the 'same way as a person who is not so
enbarrassed, and an enquiry into financial status.is so nuch
in the public interest, that we cannot say ‘that the
condition nust necessarily be unreasonable. Simlarly, the
argunent. that new entrants would find it difficult to
assure that they would have sufficient clientele and
busi ness and would thus be discrimnated against, 'is not
correct. The Custons House is not a place where persons can
allowed to learn a
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profession or to take a chance. The nmovenment of ‘goods, the
due performance, of the duties and functions under the Sea
Custons Act and observance of the regul ations are not easy
matters for a person, who is not sufficiently experienced
and who has not got the backing of a certain anobunt of
busi ness and t he experience which such business affords. It
may be necessary for a person to apprentice hinself for sone
time to get to know the inporters and exporters, ~and to
prove to the Custonsauthority that by reason of hi s
apprenticeship and his business connections lie would be in
a position to handle the work in the Custons House from the
nonent he is licensed. The Rule is designed to avoid /'entry
into the Custons House prenises of persons who, being there,
are unable to do business, and nmerely add to the nunber of
persons present.

The last <condition is the production of an incone-tax
clearance certificate. The petitioners rely upon a decision
of the WMdras High Court reported in K. Raman and Co. V.
State of Madras (1). |In that case, it was hold that the
fact that a person was in arrears of income-tax was not
germane to the issue of a licence under the Yarn Dealers
Control Order, and that the insistence on the production of
an income-tax clearance certificate was extraneous to the
carrying on of the business. The position of an agent who
handl es ot her persons’ noneys and goods is different from
that of a dealer who deals with goods on his own behalf. As
part of an enquiry into an applicant’s respectability,
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reliability and financial status, an enquiry can also be
nmade to see whether he has discharged his debts to the
St at e. If a personis liable to income-tax and pays it
punctual Iy, he would have no difficulty in proving it. I f,
however, for sone good reason the payment has been del ayed,
there woul d be nothing to prevent. himfromproving it.

(1) A 1.R 1953 Mad'. 8A
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i nsi stence upon the production of the certificate is, in our
opi nion, connected with the enquiry into his respectability
and financial status. to find out if he can be trusted wth
ot her persons’ nobney and goods.

The next Rule which is questioned is r. 9, which provides
for an examination of the applicant. This exam nation
follows a scrutiny of the application under the other Rules,
and enbraces questions on-various subjects. The duties of
the agents require themto handle goods, and the exam nation
is designed to find out whether a candidate knows the
elements 'of the lawrelating to the arrival, entry and
cl earance of vessels and goods. Objection is not raised to
the examination as a whole but only-to cl. (p) of r. 9 (2)
under which a candidate is supposed to know the procedure in
the matter of refund of  clainms, appeals and revision
petitions wunder the Sea Custonms Act. It is contended that
these are matters in which an agent is not interested as an
agent, but are matters for the owner and the Castons-
authorities to know It is true that the curriculumfor the
exam nation is sonewhat extensive; but it is  also, clear
that what is expected of the candidate is know edge, not
necessarily exhaustive but sufficient, of the laws relating
to the arrival, entry and clearance of vessels and goods.
W do not think that it is wong for the. _authorities to
insist wupon at least a working knowl edge of the |aws
applicable to the kind of work the agents are required to
do. Wen licences are issued under other |aws, a candidate
is sometines required to answer questions relating to the
aw under which the licence is( issued. One wel | -known
exanpl e is the questioning of a candi date about the rules of
the road when he is issued a |icence to drive a mechanically
propel l ed vehicle. These Rul es advance efficiency, and the
addi ti onal know, |edge about refunds, appeal s and revisions

under the Act may be necessary where an agent handl es
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goods of a principal, who is hinself not present to file
appeal s or revisions or to claimrefunds. The Rule, in our
opinion, is perfectly valid.

Rule 10 is the next subject of attack. It provides that the
Customs-col | ector shall reject an application, for the grant
of a Ilicence (a) if the candidate fails to pass the

exam nation, or (b) the nunber of vacancies do not justify
the grant of such licence, or (c) the applicant- is not
otherwi se considered suitable. Objection is taken to cl

(c). It is said to confer a very wi de discretion on the
Custons-col l ector, and reference is made to sub-r.(2), in
which it is provided that no appeal shall 1lie from the

order. of the Custons-collector rejecting an application

It is further pointed out that in July, 1960, the Rules were
amended by the addition of r. 25, under which an appeal is
tolie to the Chief Customs-authority against every order of
the Custons-collector-(i) rejecting an application for the

renewal of a licence granted under these Rules; (ii) rejecting

a fresh application nade in accordance with r. 17 ; and
(iii) refusing the grant or renewal of a special tenporary
licence under r. 24. It is argued that even though an

appeal has been provided for these matters., no appeal has
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been provided for the rejection under r. 10(1)(c). No
doubt, other reasons may exist for rejecting the application
of a candidate, as for exanple, when he is found to be a
leper or an epileptic ; but one would expect that an order
of this kind would be backed by reasons to be recorded in
writing. It rmust be renmenbered that there is first a
scrutiny of the application and an enquiry into the
respectability, reliability and financial status of the
candi dat e. Then. follows an exami nation, If a  candidate
satisfies "all the above condition’s, there would hardly be
any ground left. for rejecting his application, except
probably his physical unfitness to. do. the work, The Rule

which: is framed is so gel general that it leaves to
di scretion of the
122

Customs-collector to reject a. candidate for a trunpery
reason (which he need not state), even though the candidate
may be otherwi se suitable. 1In out opinion, if a candidate
is found fit under the other Rules and has successfully
passed the examnation, he should only be rejected under a
rule which requires the Custons-collector to state his.
reasons for the rejection, and the rules must provide for an
appeal against that order, as they do in the other cases.
As the Rule stands, it cannot be considered to be a
reasonable restriction upon the right 'of the successfu

candidate to carry on his avocation

The next Rule which is questioned isr. 11, - which enjoins
the paynment of a fee of Rs. 50 both for a fresh application

as well as renewal of the licence. In so far as the fee for
the grant of a licencein thefirst instance is concerned,
it cannot be said that the charge is exorbitant. It is not
di sputed that a fee is an amount collected to reinburse the
Gover nnent for the expenses of _licensing. It must
reasonably be nmeasured against the cost which may be
entailed in the process of granting |Iicences. In the

initial stage, the Custons-authorities have to scrutinise
applications, subject the candidates to an exani nation, and
provide themw th |icences to carry on their work. A fee of
Rs. 50 initially may not be consi dered unreasonable, ‘regard
being had to the services involved. The same, however,
cannot be said in the case of renewals. It is pointed out
in the petition that fornerly the charge was only 50 nP. It
is averred in the petition that all that the licensing
authority does, 1is to nmake an endorsenent on the |icence
that it is renewed for a further period. It has been ruled
in this Court that under the guise of a fee there nmust not
be an attenpt to raise revenue for the general funds of the
St ate. In our opinion, a renewal fee of Rs. 50 does. not
entail services which can be reasonably said to neasure
agai nst the charge. It may be pointed out that, though this
avermment was nmade in the petition,
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no. attenpt was made by the answering respondents to
traverse it.. In our judgnment the renewal fee of Rs. 50

ceases to be a fee, and is, inits nature, a tax to raise
revenue. Such an inpost cannot be justified as a fee, and
we accordingly, hold that this charge is inproper. It
woul d, however, be open to the Governnent to frame a rule in
which the renewal fee to be charged is reasonable in the
ci rcumst ances.

The next objection is to sub-r.(g) and sub-r.(k) of Rs. 15.
Sub-rule (g) requires a Custom House Agent to pay over to
CGovernment all suns received for paynment and to account to
his client for monies in his hands. Sub-rule (k) requires
him to maintain accounts in such formand manner as may be
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directed from time to tinme by the Castons-collector, and
submit themfor inspection to the Custons--collector or an
officer authorised by him No exception can be taken to
sub-r.(g) which only states what nust be regarded as an
inevitable obligation on the part of the Agent. Sub-rul e
(k) is said to be excessive control on the part of the
Custons-authorities of the way in which the agent may keep
his own account. :The licensing of an agent <creates an
assurance,, in the mnds of the prospective clients, and the
Rule is designed to ensure that the nonies which the agents
handl e are properly accounted for. |In our opinion, these
Rul es are salutary, and further the control over the agents,
who stand in a fiduciary capacity both in regard to their
own clients and the Governnent.

Rul e, 17, which enjoins upon-a firmwhich acts as a |licensee
to report to the Custons collector as early as possible and,
in any event, within a period of three days of a change in
the constitution of the firm \i's next chall enged. It is
said that the period of three days is too short ; but it"
nust be renenbered that 'a | arge nunber of transactions nay
go through without the Iicensing authority being aware that

the constitution of a firmhas changed. The Rule is
designed to bring pronptly to the notice
124

of the Custons-collector the change in the constitution of
the firm so that he may be in a position to decide for
hinself whether the licence in the ~changed circunstances
shoul d be all owed to operate or be suspended or revoked. In
our judgment, this Rule, cannot be questioned.

M. Porus Mehta who argued the case on ~behalf of the
Clearing Agents, stated that the newly constituted firm is
required to make a fresh application whichis to be dealt
with in accordance with the provisions of rr. 6 to 13.
According to him every change in the, constitution of the
firm requires the firmto go through the entire process of
scrutiny and exam nation, which he’ “terms unnecessary. The
rule is designed to ensure that (the new nmenbers /of firm
answer the requirenments which have been laid down i's Rules 6

to 13, and these requirements. nay be necessary, i f
new, entrants cone in. It is to be noticed that pending the
di sposal of the application, the Custons-collector i's

authorised by the rule in his discretion to allow the
existing firm to carry on the business of Custom ~ House
Agents. This softens the rigorous of the rule, because the
work of the agents in proper cases would not be hanpered,
and the application would stand over for disposal to a later
dat e.

Rul e 19 which al so enjoins the nmaintenance and i nspecti on of
accounts by a firmwas criticised in the sane nanner as was
r. 15, and for the reasons which we have given, we hold it
to be conducive to the proper control of the “financia

activities of a firmas |licensee.

Rule 22 deals wth the cancellation of the licence for
failure of the agent to comply with Any conditions of the
bond executed by him under "the Rules, for failure to
conply wth any of the, provisions of the Rules and for
m sconduct on.. his part which, in the opinion of the
Custons-col loctor renders himunfit, to transact business

in the
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Custons House. It is contended that,the rules are SO
exhaustive and nunerous thatno agent would ever -be

able to keep out of theoperation of that-Rule, and that he
woul d be’ perpetually exposed to the penalty of suspension
or revocation of his licence. Rules are nmmde for
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conpliance and not for breach, and even though strict, they

are all designed to ensure efficient and proper working on
the part of the agents. A rule insisting upon such
conpliance with the other rules on pain of penalty _cannot
be said to be outside the rul enaki ng power of the Custons-
aut horities. Every order of suspension or revocation is
subject to appeal, and there is thus roomfor interference
if the Custons-collector acts arbitrarily or perversely. In
our: opinion, with the existence of an appeal, the rigour of
the rule, if any, is taken away except in those flagrant
cases, Wwhere suspension or revocation of the |icence would
be nmerited.

Lastly, it is contended that the Rules control a |licensed
agent in a manner which nmakes himan unpaid servant’ of the
Cust ons-aut horities. This is one way of |ooking at the

matter. The right way to look at it is that a profession is
bei ng regul ated, and the profession is one in which an agent
deals with the property of another and by the lawis deened
to be owner  of the property.” A person in such a high
fiduciary position nust, of necessity, be subjected to
strict control, and the licensing authority in holding him
forth to the prospective principals as a reliable and
trustworthy person nust see that persons acting on the faith

of the assurance of ‘the licence are in no way dami ng. The
Rul es, therefore, subserve a very salutary and necessary
principle, and, in our judgnment, are designed to advance
public interest and cannot be questioned, unless a person
wi shes to act, dishonestly and wantsto avoid control. It

is wellknown that many underhand practices are conmon at
Cust ons Houses, and 'the Custons-authorities
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have to be vigilant in preventing them They nust,
therefore, see that they do not |icense the wong type of

person is and in the interests of the Revenue and nore so,
rests of persons who enploy licensed agents,
these Rules have, been framed. Looking at the Rules

generally, we are of opinion that though they, are strict,
they axe Absolutely necessary, and their strictness would be
felt only by persons, who, are not otherw se honest.

The main argunent in the case is uponr.12 read with From
It, which is the bond which every applicant has to executive
in favour of the President of India, and its enforcenent
agai nst the applicant under certain ’'circunstances. Under
r. 12, it is provided that before a |icence is granted under
the Rules, the Custons collector shall require the applicant
to enter into a bond in Form’'C for the 7 due observance of
these Rules. and the conditions of his licence and also to
furnish a security of Rs. 3,000 in cash or securities and a
solvent surety for a sumof Rs. 2,000. The  surety is
required to execute' a separate bond in, Form ’D. A
proviso added to the 'Rule says that the security  nay be:
i ncreased or, decreased by the Customs--collector ‘at any
time, should he, consider it necessary to do so, ' having
regard to the volune and-type of the business which the
applicant wll transact as Custom House Agent. It nmay be
nentioned here, that the four classes of agents which had
grown in the past have now been fused into one, and an agent
under the Rules may not confine his activities to those of
any one or nore of the f our cl asses previously
exi sting. Obj ection, however, is taken to the basic figure of
security and particularly, the cash security of Rs 3000,
whi ch are innovations under the present Rules. Reference is
nmade to the provisions of Form'C, in which it is provided
as follows:
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"It is also agreed and declared that the
President of India nmay apply the above sum of
Rs.......... in maki ng good wholly or in part,
any short collection of duty or other charges
in respect of any transactions made by the

said...... on behalf of inporters in the event
of such suns renmaining unpaid,, even after
i ssue of denmands under section 39 of the Sea
Custons Act."

The petitioners contend. that the increased security,
particularly, in cash, puts an unreasonable restriction upon
the right to carry on the profession or avocation. They
point to the fact that in the, past a security of Rs. 2,000
had been consi dered adequate, and from 1937 onwards, that
security alone was demanded. They also contend that as
Dal al s they are only required, to present the shipping bills
and the assessnent or apprai senent of the customs duty is
the function of the Custons Oficer. |If any mistakes are
made, due to an error on the part of the Custons-authority,
or even due to a wong declaration of the real value of the
goods by the importer, the collection of duty should be made
from the owner of the goods and not fromthem They al so
contend that this is the neaning and intent of s. 39, which
in terms, nmakes the owner of the goods liable to make up for
the short collections and puts no responsibility on the
agents. They further. contend that the |last clause of the
bond, quoted earlier, nmakes the agent liable for paynent of
the balance of the duty before any attenpt is nmade to
recover it fromthe owner or inporter.

The [ ast point need not detain us |ong, because it is raised
on the existence of the' word "' even" in the clause "even
after issue of demands under section 39 of the Sea ' Custons
Act ™. The word "even" does not nean that the agent’'s
security can be touched before the notice is given. It
rather indicates that the security would be utilised to make
up the deficit only when a notice
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is given and if even after notice there is no conpliance.
This would indicate that before the ,security is SO
utilised, a notice nust go to the agent or his principal
and the bond makes the notice a sine qua non of an action to
recoup the deficit duty fromthe security anount.

The | arger question whether the agent can be nade
responsi ble for the short collection of duty under s.39 nay
be deferred for the nonment. Previous to the pronul gation of
the- Rules, there were, as already stated, four classes of
Agents, and their duties, by customand usage, ~were also
different. It is now contenplated to nake a single class of
agents and also to restrict the nunber of such agents. It
is quite clear, therefore, that the amount of business which
woul d be done by the agents who are licensed, would grow
significantly. Al so, each agent would be entitled to do al
ki nds of businesses which were handl ed separately. Thi s
justifies the demand for increased security, and it should
be noticed that there is roomfor the reduction of the duty
in individual cases, if the anpbunt of business which the
agent would carry on, would be snall. Sinmilarly, there is
provi sion for demandi ng i ncreased security froma person who
does or is expected to do a nuch | arger anount of business
as an agent. There is thus no roomfor a proper adjustnent
of the amount of security to be obtained from each
i ndi vidual |icensed agent, comrensurate with the volune and
type of business which he will transact. W do not,
therefore, consider that r. 12 is defective on this ground.
Before we deal with s. 39, it is necessary to review certain
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other sections of the Sea Custons Act. Under the Sea
Custons Act, it 1is not obligatory upon a principal to

appoint a licensed agent. An inporter or exporter, as the
case may be, can al so appoint any person with the approva
of the Custons-collector as
129
his agent, who need not be a licensed agent. (R 3). The
ant to control action of agents, particularly
the licensed agents. Under the Act, the position of an
agent, whether licensed or not, is indicated in s. 4, which
reads
"When any person is expressly or inpliedy
aut hori zed by the owner of any goods to be his
agent in respect of such goods for all or any
of the purposes of this Act. and such
aut horization is approved by the Custons-

col |l ector, such. person shall, f or such
purposes be deened to be the owner of such
goods.™
One of the duties of the owner of the goods is to make a
declaration of the real value of the goods in a bill of
entry or shipping bill. Under s. 29, on the inportation

into, or exportation from any customs-port of any goods,
whet her |iable to duty or not, the owner of such goods nust,
in his bill of entry or shipping bill as the case nay be,
state the real value, quantity and description of such goods
to the best of his know edge and belief, and nust subscribe
a declaration of the truth of such statement at the foot of
such bill. Under the sane section, the Custons-collector
may require the production of ~ invoices, broker’'s note,
policy of insurance or other docunent to satisfy hinself
about the real value, quantity or description of such goods.
The Custons-Collector is also authorized to inspect the
goods for the sane purpose. Under ss. 29A and 29B, ' there
may be an assessment of duty prior to the exam nation of the
goods and a provisional assessment of duty and its / paynent
even prior to, the production’ of the docunments above
nentioned or the inspection of the goods. Section 30 of the
Act defines "real value" and that is the value on which the
assessment of the goods takes place. That section is not
dependent upon the 'declaration of the owner, but defines
"real value" in terms of a fornula which, onits application
determ nes of the real value, apart from any decl aration
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Section 31 provides for the exam nation of ad valorem goods,
and if the real value such goods is correctly stated in the

bill of entry or shipping bill, the goods are assesssed in
accor dance therew t h. Section 32 provides for the
procedure, if it appears that such goods are properly

chargeable. wth a higher rate or anmpunt of duty than  that
to which they were subject according to the value stated in
the bill of entry or shipping bill. The Oficer may then
detain the goods and collect the proper duty. Sections 33,
34A and 35 deal with abatenent all owed or disallowed under
certain circunstances. Sections 36, 37 and 38 deal with the
alteration of inport and export duties or tariff valuations.
When the proper duty has- been paid according to the checks

and inspections, if any, the goods are allowed to be
cl ear ed.
Section 39, as the marginal note, shows correctly, deals
with payment of duties not |[evied, short -1 evi ed or
erroneously refunded., The first subsection, provides as
follows :

"(1) Wen custons-duties or charges have, not
been | evied or have been short-levied through

Rul es

are ne
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i nadvertence, error, or col [ usi on or
m sconstruction on the part.of the Oficers of
Custonms, or through misstatenent as to real
val ue, quantity. or description on the part of

t he owner
or when any such duty or charge, after having
been | evied, or has been, owing to any such

cause, erroneously refunded,

the person chargeable with the duty or charge
whi ch has not been levied or which has been so
short-levied or to whom such refund has
erroneously been made, shall pay the duty or
charge or the deficiency or repay the anount
paid to him in excess., on a notice of demand
being issued to himwithin three nonths from
the relevant date as defined in sub-section

(2);
131
and the Custons-collector may refuse to pass
any goods bel onging to such person until the

said duties or charges or the said deficiency

or excess be paid or repaid,"’
The second sub-section need not be quoted, because ,it does
not bear upon the controversy.
The contention of 'the Petitioners is that although in the
first paragraph of s.” 39(1) the word "owner"™ nay conprehend
an agent who is deemed to be an_owner, if authorised under
the Act, the, section does not use the word "owner" in the
latter part, and speaks of "the person chargeable with the
duty", rmeaning thereby a change over to the real owner of
the goods in contradistinction to the agent. They urge that
this is even nore apparent fromthe words of the fourth
paragraph of the first sub,section which authorises the
Customs-coll ector to refuse to pass any goods belonging to
",such person" which rmust mean the goods belonging to the
real owner, who is properly chargeable with the duty. It is
contended, therefore, that as the agent is not wthin the
reach of s.39, the demand of duty from hi mcannot 'be / nmade,
and that the provisions of the bond by which the agent and
his security are made liable, are beyond the provisions of
s. 39 and thus invalid.
One, thing is clear that the Custons-authorities may have no
dealing with the real owner of the goods where the agent has
been authorised to deal with themfor the purposes of the
Sea Custons Act or any of its provisions. Section, 4
clearly lays down a fiction, that if the agent is authorised
by the real owner in respect of any of the matters in the
Act, the Custons-authorities would deal’ wth the agent as
if he were the owner. The effect of the fiction is,
therefore, to nake- an agent answerable to the Custons-
authorities wthin the four corners of his authorijsation
The fiction operates only within those linmts. An agent nay
be aut hori sed
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to declare the real value and to pay the custons duty  or
other <charges. |If an agent is authorised in this nmanner,

under the fiction created by s. 4 he would be regarded as
the owner and would be dealt with as such, by the Custons
aut horities.

It bar, already been pointed out that the real value,
gquantity and description of the goods have to be declared in
the bill of entry or the shipping bill. A formwas shown to
us at the bearing in which the declaration has to be nmade
either by the real owner or the agent. The form enphasis
also that all responsibility for the declaration and for the
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paynment of the proper duty and charges nmay be taken by an
agent . Once an agent has made a declaration and has also
been authorised to pay the duty etc., it is to himthat the
Custons-authorities would |ook for payment or additiona
payment, and it is to himthat refunds would be, nade. The
Customs-aut horities would not deal with the real owner, and
that is the schene of the Act.

Wien s. 39 says that where custons duties or charges have
not been levied or have been short-levied through
i nadvertence, error collusion or msconstruction on the part
of the officers of Custons, or through msstatement as to
real value, quantity or description on the part of the
owner, it refers not only to the real owner,, but also to an
agent, if the latter can be deenmed to be the owner., This is
i ndeed, conceded by the petitioners. The question then
arises, what does the section nean when it speaks of "’the
person chargeable with the duty or charge which has not been
| evied ~or Wich has been so short-levied, or to whom such
refund. has erroneously been made"? Cbviously enough, the
person to be charged, in so far as the Custons-authorities

are concerned, is not the, real owner but the agent, a
fictional owner of the goods. If a 'fictional owner, can be
read into the first part
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of the section there is no reason why the words "the person
chargeabl e with duty" cannot also be applied to him In the
circunstances in which the agent nmakes a declaration wth
aut horisation fromthe real owner, the agent is the person
char geabl e with the duty. O herw se, for t he duty

chargeable in the first instance the agent would be the person charge

able with the duty and "for any short paynent

he would cease to be such a person and the Custons-
authorities would have to deal with the real owner, who made
no declaration or paynent. The words "the person chargeabl e
with the duty...", therefore, have advisedly been used not
to exclude the agent but to describe in a neutral way the
person from whom such a demand can be nade. They are wide
enough in their anmbit to take in, not only the real / owner
but also a "deened owner" under the Act. So far, there is
no difficulty, and the objection of the |earned counsel for
the petitioners that a sinpler nmethod would have been to use
the word ""owner” in this part of the section ,is w thout
subst ance, because the legislature may express its _nmeaning
and intention in different ways.

The critical argunent, however, is, on the. fourth paragraph

of s. 39(1). There, it is provided that if the excess
charge is not paid, "the Custons-collector may refuse to
Pass any goods belonging to 'such person’ until the said
duties or charges or the said deficiency or excess be paid
or repaid". It is contended that an agent deals’ wth
numerous owners at the sanme time, and if this paragraph is
applied literally, then the Customs-collector would be
entitled to refuse to pass the goods belonging to other
Omners, handled by the same agent. This argunent, in our
opi nion, does not represent the true state of the | aw An
agent, when he wor ks for di fferent owner s with

aut horisation, undoubtedly becones a fictional owner of the
goods belonging to them but he does not becone. a single,
owner in respect of the good belonging to
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different clients. He becones an owner quoad each client
and his ownership of the goods is diversified and is not
one. The agent, therefore, stands in the shoes of severa
persons at the same time, and is hinmself a nultitude of
owners. It is only when short payment has been made in his
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capacity as one fictional owner, that he can be asked to pay
that which he ought to have paid in the first instance. He
is exposed to the penalty of having his goods detained in
the, same capacity as owner quoad his defaulting client, and
the goods wthin his control for the same client wll be
detained until the duty has been paid. It is only the goods
of the defaulting owner in respect of which he is also the
deened owner, that would suffer the penalty of detention but
not the goods of a different owner, even though the agent
may be authorised to deal on his behalf. It is in this way
that the section must be read’ without contradiction in its
several parts, because to read it as suggested by the
petitioners, creates a contradiction between the first

par agr aph and the other paragraphs that follow An
aut horised agent is an owner for all purposes of the Act
(including paynent of duty). If one were to say that in the

ot her paragraphs of s. 39(1) he is not included, then the
fiction which is created by s. 4 would cease to be worked
out toits logical limts. Once it is held that the words
","the person chargeable with the duty........... are apt to
describe —not —only the real owner but also his authorised
agent (and there is no reason why these words should be
restricted), the fourth paragraph falls inline wth the
others, and the ownership of the agent is, therefore,
limted to one client at a’ tinme, and the goods of that
client of which the agent is also the deened owner, are
exposed to the. penalty of detention. It nust be renmenbered
that the Act nmakes the 'goods’ liable to duty and the
payment of duty by owners clears the goods. The |aw goes
further, and says that other goods of the owner are also
liable for an deficit, if the
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liable to duty are 'cleared.’ before the full duty has been
pai d.

The condition in the bond is limted by the operation of
s.39 to the transactions of one constituent at a time, and
the for feature of security is also linmted 'to the
constituent in default. The bond prescribes for recouping
of the deficiency in the custons duty or charges from the
security, even after notice is given. This notice nmust be
given within three nmonths fromthe relevant date-as demand
in the section. The limt of three months also applies to
the agent as the deenmed owner in the sane way as it does to
the real owner. |If no notice. is given, then the bond, ~ on
its own terms, cannot be enforced. In our opinion, the
contentions of the petitioners are not, sustainable.

In the result, the petitions nust fail except to the extent
that we declare r. 10(c) to be an unreasonable restraint
upon the right of the petitioners to carry on- their
avocation and r.11 when it prescribes a renewal fee of Rs.
50, invalid inasnuch as it has provided not for a - fee but
for a tax. Subject to this, the petitions are disnissed.
The petitioners will pay the costs of the other side  (one
set only), as they have | ost substantially.

SUBBA RAQ, J.-1 have, had the advantage of’, perusing the
j udgrment prepared by ny | earned brother, Hi dayatullah, J. |
agree wth himexcept in regard tor. 6(c) of’ the Custom
House Agents Licensing Rules, 1960 (hereinafter called the
Rules). Rules 6(c) says : "An applicant for a |licence shal
furni sh an income-tax clearance certificate.” The Rul es were
made to regul ate the conduct of the clearing agents so that
they may discharge their duties to the satisfaction of not
only the Customs Authorities but also the public. In ny
view, the production of incone-tax clearance certificate is
extraneous to the issue, of a licence to a custonms house
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agent . How  does the 'production of such a certificate

i nprove the credentials of an applicant
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for selection as a custons house agent, An applicant may be
financially sound and al so otherwi se duly qualified; he my
have di scharged all his debts, and paid all his taxes except
a small portion of his income-tax: he may not have paid the
i ncome-tax for good reasons. Yet, if he goes. not produce
the incone-tax clearance certificate, he is disqualified.
What is. the reasonabl e nexus between the production of such
a certificate and a person’s right to do business as a
clearing agent °? There is none, except a renote and
fanci ful presunption that a man who pays the inconme-tax. my
al so pay the dues payable to the Custons Authorities. In K
Raman & Co., Tellicherry v. State of Madras (1), in the
context of issue of alicence under the Yarn Dealers Contro
Order, as Judge of ‘the Madras High Court,, | have held,
"the fact that 'a personis in arrears of
incone-tax is not germane to the issue of a
i cence under the Yarn Deal ers Control Order.
I't is a, circunstance extraneous to the
petitioner”s right to carry on his business.

The | ncome-tax Act provides an adequat e
machi nery for realising the arrears due from
an assessee. I amof the view that the

restriction inposed is unreasonable and i s not
in the interests of the general public."

I still adhere to that view FEvery taxing Act has a
machi nery for collecting the taxinposed by it, but the said
rule, in effect and substance, provides for an additiona
machi nery for collection of inconme-tax. | would, therefore,

hol d-that the nonproductive of an income-tax clearance
certificate is not gernane to the issue of a |icence under
the said Rules. | would therefore strike out r.6(c) of the
Rules on the ground that it - constitutes an unreasonable
restriction on the right of an applicant to do business as
custons, house agent,

(1) A1.R 1953 mad. 84.
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BY COURT: In accordance 'with the opinion, of the mjority,
the petitions nmust fail except to the extent that we declare
r.10 (c) to be: an unreasonable restraint upon the right of
the, petitioners to carry on their avocation, and r.11, when
it prescribes a renewal fee of Rs. 50, invalid inasnuch  as
it has provided not for a fee but for a tax. Subject to
this, the petitions are disnissed. The petitioners will pay
the costs of the other side (one set only), as they have
| ost substantially.

Petitions dism ssed except for slight nodification




