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ACT:

Mysore State Accounts Services (Recruitnent) Rules 1959--(As
amended retrospectively by State Governnent Notifications
Nos. GSR 384 dated 30th August, 1967)--Division into two
cl asses of menbers of the sane service, belonging to the
same cadres, for purposes of a difference to be /'made in
their pronotion chances--Rul e-nmaki ng power under proviso to
Article 309 of the Constitution--Scope of--Cannot be used to
val idate wunconstitutional discrimnation in pronoti ona
chances.

Practice--Points not raised or argued before H gh Court-- Not
allowed to be raised for first tine before Suprene Court.

HEADNOTE

The two respondents, who were petitioners before the  Hi gh
Court had joined the Accounts Service in the Controller’s
Ofice of the forner Mysore State as first and second
di vision clerks. Consequent upon the abolition- of the
Controller’s Ofice, the petitioner began working as
Di vi sional Accounts Cadre was created by the Msore CGovt.
under the adm nistrative control of the Chief Engineer. Both
the petitioners passed the prescribed exam nations and were
absorbed in the Divisional Accounts Cadre. In April, 1959,
the PWD Reorgani sation Conmittee reconmended the transfer of
the PWD Accounts Branch into the newWy set-up Controller of
State Accounts. Accordingly, the petitioners canme under the
adm ni strative control of the Controller and the designation
of their office was changed to that of "Accounts
Superintendent” On 15-5-1959, the two fornerly separate
units of the Accounts service, nanely PWD Accounts Unit
under the Chief Engineer, PW and the Local Funds Audit
Unit, known also as "the said Accounts Departnent" came
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under the commmon administrative control of the Controller of
State Accounts. On 26-5-59, the Msore State Accounts
Service Cadre Recruitnent Rules were issued and conbi ned
cadre strengths were fixed. On 30-8-67, the State Covt.
issued three Notifications amending the 1959 Rules wth
retrospective effect. The petitioners chal | enged the
Notifications an the H gh Court as being violative of
Articles 14 and 16 (1) of the Constitution of |India. The
H gh Court quashed the three notifications and the
promoti ons of the respondents in the Wit Petition

Di sm ssing the appeal
HELD : (i) The High Court rightly declared the purported
amendnent s in the rules of 1959, which sought to
disintegrate a service which had been integrated, to be
ultra vires. Such anmendnents made for the purpose of
justifying the illegal pronotion nmade, in the teeth of the
protection conferred by Articles 14 and 16(1) of the
Constitution of India upon Indiian citizens in Government
service, /could not be upheld. The power of making rules
relating to recruitnent and conditions of service under the
proviso to Article 309 could not be wused to validate
unconstitutional discrimnation in pronotional chances of
Covernment servants who belong to the same category. [579(]
2-L499Sup. d/73
576
I nequal ity of opportunity of pronotion, t hough not
unconstitutional per se, nust be justified On the strength
of rational criteria co-related to the object of such a
di fference nust be presumed to be selection of the nost
conpetent from anongst those possessing qualifications and
backgrounds entitling ~themto be considered as nenbers of
one class. Articles 14 and 16(1) of the Constitution nust
be held to be viol ated when nenber of one class are not even
consi dered for promotion. [580G
State of Mysore V. Padmanabhacharya AR 1966 S.C. 602 State
of Punjab v. Joginder Singh, AIR 1963 S.C. 913 and K M
Bakshi v. Union of India [1965] Supp. 2 SCR 169 relied
on.
Ram Lal Wadhwa v. The State of Haryana AIR 1972 S.C/ 1982
and S. G Jatsinghani v. Union of India [1967] 20 S.C R
703 di sti ngui shed.
(ii) It is a well recognised practice of the Suprene Court
not to allow new points to be raised for the first tine in
the Supreme Court when they involve investigation of
qguestions of fact. [577G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals No, 193 & 194
of 1971.

Appeal s by special |eave fromthe judgnent and order | dated
April 11, 1969 of the Mysore H gh Court at Bangalore in Wit
Petitions Nos. 1416 and 2918 of 1967.

A R Som Nath lyer, and M Veerappa, for the appellant
(in both the appeal s).

R. B. Datar and S. N. Prasad for respondent No. 1 (in both
the appeal s).

M Ramajois S. S. Khanduja and Lalita Kohli, for respon-
dents Nos. 2 & 4-8 & Interveners (in M Choudhajah & 14
others in C A No. 193/71).

A G Ratnaparkhi for Interveners (C. Y. Shastri & 19
Os. in CA No. 193/71.).

The Judgnent of the Court was delivered by

BEG J. The State of Mysore has cone to this Court with two
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appeal s now before us by Special Leave against the comobn
judgrment on two Wit Petitions which were allowed. The High
Court of Msore had quashed three State CGover nirent
Notifications Nos. GSRS. 384, and 392 and 303, dated 30th
August, 1967, anending the Mysore State Accounts Services
(Recruitment) Rules, 1959, and the pronotions of Respondents
3to 8 of in Wit Petition No. 1416/67. It had directed the
State of Mysore to consider the cases of the petitioners
with those of Respondents 3 to 8 for pronotion before it
under the Mysore State Accounts Services (Recruitnent) Rul es
1959, made under Article 309 of the Constitution of India.
notified on 26-5-1959.

577

The two petitioners before the High Court, who are respon-
dents before us, had joined the Accounts’ services in the
Conptroller’s office of the former Mysore State as first and
second Division Clerks. Consequent upon the abolition of
the Conmptroller”s office the petitioners began working as
Accounts /Clerks under the Chief Engineer, PPWD. On 31st
Oct ober; 1953, a Divisional Accounts’ Cadre, in the scale of
Rs. 130-335 was created by the Mysore Governnment under the

administrative control ~of the Chief Engineer. Both the
petitioners passed the prescribed examnations and were
absorbed in the Divisional Accounts’ Cadre. It appears that
in April, 1959, the P.WD. Reorganisation Commttee had
recommended the transfer of the P.WD. ‘Accounts’ Branch in
toto to the newy set up Controller of State Accounts. in

accordance with this recomendati on, the petitioners cane
under the administrative control” of the Controller and the
desi gnati on of their office was changed to that of
"Accounts’ Superintendent". On 15th May, 1959, the two
fornerly separate units of the Accounts service, nanely the
P.WD. Accounts unit, under the Chief Engineer of P.WD.,
and the. Local Fund Audit unit, known also as "the  State
Accounts’ Departnment”, cane under the common administrative
control of the Controller of State Accounts. On 26h My,
1959, the Msore State Accounts Services' Cadre and
Recruitnment Rules were issued and conbined cadre  strength
were fixed

The High Court after exam ning the rules of 1959, “in the
context of all the orders, proceeding and follow ng the
promul gation of these Rules, concluded : "There cannot be
the slightest doubt fromthese rules that a clear and
conplete integration was brought about between the two
uni ts". It pointed out that the qualificationsand status
of the officers of the formerly separate wunits wer e
identical, their work was of the same nature, the recruiting
authorities were the sanme, the standards observed and tests
prescribed for entry into the fornmerly separate units /were
i denti cal . The result of the Rules of 1959 was that an
artificial distinction based on nere separate control had
been abolished so that both units came under the 'legally
single administrative Control of the Accounts’ Departnent
i nchar ge of the Controller of State Account s. The
petitioners becanme absorbed in what was legally a single
per manent service regul ated by uniform

After examining the cases of the petitioners that, in the
matter of promotions, they were discrininated agai nst sinply
because they had worked in the P.WD. Accounts Unit, which
had ceased to exist, the Hgh Court held that the
petitioners’ grievances were justified. It found that
figures showi ng the nunber of appointnents of nenbers of the
same service derived. fromthe formerly separate wunits
indicated "a striking disparity in the pronotional oppor-
tunities between the officers of the two wings in the sane
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cadres".

578

It said: "Wile the rules of 1959 integrated the two w ngs
into one service and provided for pronotion on the basis of
seniority-cumnerit, the inpugned Notifications fixing up
the cadre strength reduce the nunber of pronotional posts
available to the Public Wrks Accounts Unit to a very |ow
figure as conpared with the pronotional opportunities open
to the officers in the other w ng". It had, therefore,
struck down the inpugned Notifications as violations of the
Constitutional guarantees given by Article 14 and 16(1) of
the Constitution.

The |earned Counsel for the State of Mysore has contended:
firsly, that the petitioners, now respondents before us,
were never pronoted or appointed to offices held by them
under the rules of 1959 so that they could not conplain of
denial of equality of prompotional chances; and, secondly,
that the amendnents made retrospectively in the rules in
1967, justifying the differences. of pronotional chances
bet ween ‘the two wi ngs of the sane service, were perfectly
legal and bore a rational nexus to the object of the
di f f erences made.

So far as the first contention is concerned, we are unable
to entertain it for the first tine in this Court. W do not
find any indication that the point, even if such a position
was taken on behal f of the State, was argued at all before
the Msore High Court. The subnission that the Hi gh Court
had wrongly proceeded on the assunption that the petitioners
wer e pronoted and -appointed ~under the rules of t he
integrated service although the point was ,argued before the
Mysore High Court, is not borne out even by any assertion in
the application nade by the appellant under Article 1 3 2
and 1 33 ( 1) (c) of the Constitution of India before the
Mysore High Court. CQur attention was invited to a paragraph
in that application where it was submitted that the "High
Court should have hel d" that the answering respondents were
placed "in independent charge of the duties of Assistant
Conmi ssioner without conferring any right of benefit of
pronmotion" But, this subnission does not appear to ‘us to
neet the objection that the point was not urged, when the
petitions were argued before the Hgh Court, and the
petitioners were not entitled to the benefit of the Rul es of
1959 on the ground that they were not pronoted to the  posts
held by them in the service. It is a well recognised
practice of this Court not to allow new points to be raised
for the first lime "in this Court particularly when they
i nvol ve investigation of questions of fact W, therefore, do
not propose to deal with a controversy which does not arise
for consideration before us.

The question which remains for consideration by us is the
one relating to the validity of a division into two- cl asses
of ,menbers of the sanme service, belonging to the sane
cadres, for

579

purposes of a difference to be made in their pronotiona

chances. Learned Counsel for the State has sought to justify
this difference in pronotional chances by a reference to
differences in the historical backgrounds and to the
practice of making the distinction in pronmotional chances.
The Mysore Hi gh Court had very rightly observed that neither
a fortuitous artificial division in the past nor the
unconstituti onal practice of nmaking an unjustifiable
di scrimnation in pronotional chances of CGovernnent servants
bel onging to what was really a single category, w thout any

reference either to nerit or seniority, or educationa
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qualifications, could justify the differences in pronotiona
chances. W think that it had rightly declared t he
purported anmendments in the rules of 1959, which sought to
disintegrate a service which had been integrated, to be
ultra vires. Such anendnments made for the purpose of
justifying the illegal pronotions made, in the teeth of the
protection conferred by Articles 14 and 16(1) of the
Constitution of India upon Indian citizens in Governnent
service, could not be upheld. ,

The High Court rightly relied on State of Mysore v. Padmana-
bhacharya(1l) to hold that the power of naking rules relating
to recruitnent and conditions of service under the proviso
to Article 309 could not be used to validate
unconstitutional discrinmnation in pronotional chances of
Government servants who belong to the sane category. It
must be understood that a Covernment servant whose case s
consi dered for promotion but who fails to be selected on an
application of just and reasonable criteria, such as that
found in the nerit-cumseniority rule found in the Rules of
1959, cannot conplain of discrimnation. But, what the
petitioners had conpl ai ned of and established was that their
cases for pronotion were not considered at all under these
Rul es on the fal se prem se that they belong to a class which
di sabl es them from obtaining equal " consideration for
pronotion to the offices to which they considered thensel ves
entitled. The effect of the order of the Mysore Hi gh Court
was only that cases of the petitioners, now respondents
before wus, will be considered, in accordance with Rules of
1959, in preparing the seniority 1ist on merit-cumseniority
basis. Al that the order of the Hi gh Court enjoins is that
the petitioners before it nust not be ignored simply on the
assunption that the source of their ~“initial recruitnent
debars the consideration of their merits for pronotion
Learned Counsel for the State of Mysore had attenpted to
rely strongly on RamLal Wadhwa & Anr. v. The State of
Haryana & O's. (2) and S. C. Jaisinghani v. Union of India

(3). In Ram lal Wadhwa's case (supra), the majority of
| earned Judges of this

(1) AI.R 1966 S.C. 602. (2) AI.R 1972 S.C- 1982.

(3) (1967) 2 S.C.R 703.

580

Court had reached the, conclusion that the historical ~ and
other special reasons existing, on the facts of that
particul ar case, justified the di fference nade in
pronoti onal chances of the teachers coming from two
different sources. We think that Wadhwa' s case was -~ deci ded
on its own facts, the nost inportant of which was that,
after full consideration of the pros and cons | of various
alternatives before it, the Governnent concerned had cone to
the conclusion that the provincialised cadre nust be
gradual |y and not suddenly elimnated. |In that case, there
was no actual formal decision to integrate the two branches
-as is the case before us. The rules before us Ilevy no
doubt what soever, as we have already pointed out, that a
conplete integration of the service whose nenbers cane
originally fromtw sources had been actually acconplished.
That was not the position in Wadhwa' s case which could not,
therefore, help the appellant.

Simlarly, Jai si nghani’s case (supra) was al so
di stingui shable, as it has been rightly distinguished by the
Mysore High Court, on facts of that particul ar case. There

gquotas for pronotion had been fixed by the Government in
exercise of a statutory power on rational and reasonable
criteria. 1In the case before us, the anendnents in existing
rules were sought to be made for the purpose of validating
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what, as the Msore High Court had rightly held, were
violations of Articles 14 and 16 of the Constitution.

Q her cases nentioned by the Mysore High Court i.e. State of
Punjab v. Joginder Singh(l1) and K. M Bakshi v. Union of
India (2 ) also showthat inequality of opportunity of
promotion, though not unconstitutional per se, nust be
_justified on the strength of rational criteria co-related
to the object for which the difference is nade. |In the case
of CGovernnent servants, the object of such a difference nust
be presumed to be a selection of the nbst conpetent from
amongst those possessing qualifications and backgrounds
entitling themto be considered as nenbers of one class. In
sone cases, quotas may have to be fixed 'between what are
different «classes or sources for pronotion on grounds of
public policy. [If, onthe facts of a particular case, the
classes to be considered are reality different, inequality
of opportunity in-pronotional chances may be justifiable.
On the contrary, if the facts of ‘a particul ar case disclose
no such ‘rational distinction between menbers of what is
found to bereally a single class no class distinctions can
be nade in selecting the best. ~Articles 14 and 16 (1) of
the Constitution nust be held to be violated when nmenbers of
one class ire not even considered for pronotion. The case

before us falls, in our opinion, in the latter type of cases
where the, difference in pronotional opportunities of those
who were wongly divided into

(1) AI.R 1963 S. C. 913.

(2) [1965] SUPP. 2'S. C. R 169.

581

two classes for this purpose only could not be justified on
any rational grounds. Learned Counsel for the State was
unable to indicate any such ground to us. We, therefore,
think that the Msore High Court rightly held that the
i mpugned notifications were unconstitutional

Consequently, we dismiss these appeals with one set of
costs.

S.B.W

Appeal s di sm ssed
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