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ACT:

Statutory Corporations--Regul ations nade by, whether have
force of |aw -Wether enpl oyees of corporation are servants
of Union or State.

Constitution of I ndi a, Art. 12- - Whet her statutory
corporations are 'State’ or ’'authority’.

HEADNOTE
The G| and Natural Gas Commi ssion, the Industrial Finance
Corporation and the Life Insurance Corporation are created
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by statutes. The O and Natural Gas Conmission is owned by
the Governnent, the nanagenent is by the Governnent and it
could be dissolved only by the Governnment. The provisions of
the G 1 and Natural Gas Conmi ssion Act, 1954, creating it.
show that it acts as an agency of the Central Government.
The Provisions of the Industrial Finance Corporation Act,
1948, creating the Industrial Finance Corporation show that
the Corporation is under the conplete control and nanagenent
of the Central Government. Provisions of the Life Insurance
Act, 1956, which creates the Life Insurance Corporation
show that this Corporation is also an agency of the
CGovernment carrying on_ the exclusive business of Life-
| nsur ance. The Corporation. is owned and nmanaged by the
CGovernment and it can be dissolved only by the Governnent.
Al the three statutes constituting the three statutory
corporations enabl ed them to make regul ati ons whi ch provide,
inter alia, for the terms and conditions of enployment and
services of their enployees.

On the question whether, (i) the regulations have the force
of law, ~and (ii) whether the statutory corporations are
"State’ withinthe nmeaning of Art. 12 of the Constitution
HELD : (Per A. N. Ray, CJ., Y. V. Chandrachud and A C.
GQupta, JJ.)

The regul ati ons have the force of |aw and the enpl oyees are
entitled to the declaration of being in  enployment when
their dismssal or /renpval is in contravention of the
regul ations. [642E-F]

(a) Regulations wunder an Act are franed in exercise of a
specific power conferred by the st at ue to make
regul ati ons. The authority making the regulations nust
specify the sources of its specific power. The essence of
law is that it is made by the | aw nakers in exercise of
specific authority. The vires of such of law is capable of
bei ng Challenged if the power is absent or has been exceeded
by the authority nmaking rules or regulations. The rmanner
and procedure adopted in making the regulations in the
instant case, by the 'three statutory corporations, have
this characteristic of law. [629G A

(b) Another characteristic of lawis its content.” Lawis a
rule of general conduct while administrative instructions
relate to a particul ar person.[630A]

(c) Broadly stated the distinction between rules and
regul ati ons on one hand, and adm nistrative instructions on
the other, is that rules and regulations can be nade only
after reciting the source of power whereas administrative
instructions are not issued after reciting the source of
power. There is, however, no substantial difference between
rules and regulations inasnuch as ’'both are [ subordinate
| egi slation wunder powers conferred by the statute: A
regul ation framed under statute applies uniformtreatnent to
everyone or to all nenbers of sone group of «class. [630G
633G

(d) The regulations in the present case are, inter alia, for
the purpose of defining the duties, conduct and conditions
of service of officers and other

620

enpl oyees. They contain the ternms and conditions of
appoi ntnent which are inperative. The formand content of
the contract with a particular enployee is prescriptive and
statutory. The notable feature is that these statutory
bodi es have no free hand in fram ng the conditions and terns
of service of their enployees. They are bound to apply the
terns and conditions as laid down in the regulations. These
regul ations are not only binding on the authority but also
on the public. They inposed obligations on the statutory
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authorities. The statutory authorities cannot deviate from
the conditions of service. Any deviation will be enforced
by legal sanction of courts to invalidate actions in
violation of rules and regulations. The existence of rules
and regulations wunder the statute is to ensure regular
conduct with a distinctive attitude to that conduct as a

st andard. The statutory regulations in the instant case
gi ve t he enpl oyees a statutory st at us and i mpose
restrictions on the enployer and the enpl oyee with no option
to vary the conditions. An ordinary individual, in the case

of nmaster and servant contractual relationship, enforces
breach of contract. the remedy being damages because
personal service is not capable of enforcement. |In the case
of statutory bodies, however, there is no personal el enent
what soever because of  the  inpersonal character of the
bodies. In their case the elenment of public enploynment and
service and the support of statute require observance of
rules ,and regulations. Failure to observe requirenments of
the regul ation by statutory bodies is enforced by courts by
decl aring the dismissal in violation of rul es and
regulations to be void. Wenever a nman's rights are
affected by a decision under statutory powers the court
woul d resume the existence of a duty to observe the rules of

natural justice and conpliance with rules and regulations
i nposed by statute., [630C-D; 633H, 634A- D
(e) Further the executive power of a ‘’'state’ is not

authorised to frane rules under Art. 162. [630QG

(f) The rules and regulations in the present case cannot be
equated to the regulation franed by a conpany i ncorporated
under the Conpani es Act. A conpany incorporated under the
Conpani es Act is not created by the Conpanies Act but cones
into existence in accordance with 'the provisions of that
Act. It is not a statute body because it is not created by
statute itself. A conpany makes rules and regulations in
accordance with the provisions of the Conpanies Act  whereas
the source of the power for making rules and regulations the
case of corporations created by statute is the statute
itself. A statutory body when it nakes rul es and
regul ati ons does so under the powers conferred by statute
creating it. [631B-D

(g) In UP. State Warehousing Corporation Case [1970] 2
S.CR 250 and Indian Airlines Corporation Case [1971] 2
S.CC 192 the terns of the regulations were treated as
terns and conditions of relationship between the corporation
and its enpolyees. But that could not lead to the
conclusion that they are of the sane nature and quality as
the terns and conditions laid down in a contract of
enpl oynent . Those terns and condi tions not bei ng
contract ual are inmposed by one kind of subordi nat e
| egislation, viz., regulations nade in exercise of the power
conferred by the statute which constitute the corporation

Terms of the regulation are not terms of contract. A
corporation had no power to alter or nodify or rescind the
provisions of the regulations at it’s discretion which it
could do in respect of the terms of contract that it —may
wish to enter wth its enployees independent of these
regul ati ons. So far as the ternms of the regulations are
concerned the actions of the corporation are controlled by
the Central Governnent. The decisions, therefore, in U P.
War ehousi ng Corporation and Indian Airlines Corporation are
in direct conflict wth the decision of this Court in
Narai ndas Barot Divisional Controller S T.C, [1966] 3
S.C.R 40 and are wongly decided. [633B-D]

The Sirsi Minicipality v. Cecelia Kom Francis, [1973] 1
S.C.C. 409, followed.
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(2) The statutory bodies are authorities within the neaning
of Art. 12 of the Constitution though their enployees are
not the servants of the Union or of a State. [642F]

621

(a) The State undertakes comercial functions in conbination
wi th governnental functions in a welfare State. It nust be
able to inpose decisions by or under law with authority. An
clement of authority is of binding character. The rules and
regul ations are authoritative because these rules and
regul ations direct and control not only the exercise of the
powers by the corporation but also of persons who deal wth
these corporations. The State itself is envisaged under
Art. 298 as having the right to carry on trade and busi ness.
The State as defined in Art. 12 conprehended bodies created
for the purpose of pronoting economc interests of the
peopl e. The circunstance that the statutory bodies required
to carry on some activities of the nature of trade or
comer ce does not indicate that it nust be excluded fromthe
scope of  the word ' State’. A public authority is a body
which has public or statutory duties to perform and which
perfornms those duties and carries out its transactions for
the benefit of the public and not for private profit. Such
an authority is not precluded frommaking a profit for the
public benefit. [634F;, H, 635A-B & (g

(b) The power to give directions, the di sobedi ence of which
woul d be puni shabl e as crimnal offences would furnish one
of the reasons for characterising the body as an authority
within the neaning of Art. 12. The G| and Natural Gas
Commi ssion Act confers Power of ‘entry on enpl oyees of the
Conmi ssion upon any land or prem ses for the purposes of
lawful ly carrying out works by the comm ssion. ~The nenbers
and enpl oyees of the Commi ssion are public servants. wthin
the neaning of s. 21 'of the Indian Penal Code. The
Conmi ssi on enj oys protection of action taken under the Act.
The Life Insurance Act provides that if any person wlfully
withholds or fails to deliver to the corporation any
property which has been transferred and vested in the
corporation and wilfully applies themto purposes other than
those expressed or authorised by the Act. he shall, on the
conpl ai nt of t he Cor por ati on, be puni shabl e with
i mprisonnent. The Corporation also enjoys protection of
action taken under the Act. The [I'ndustri al Fi nance
Corporation Act states that whoever in any bill of Ilading,
war ehouse, receipt or other instrunent given to the Corpora-
tion whereby security is given to the ~Corporation for
accommodation granted by it wlfully nakes any false
statement or knowingly permts any false statenent to be
made shall be punishable wth inprisonnment. Furt her,
whoever, w thout the consent in witing of the Corporation

uses its name in any prospectus or advertisenents shall also
be punishable wth inprisonnment. The corporation also
enj oys protection of action taken under the Act. A conpany
i ncorporated under the Indian Conpani es Act does not ' enjoy
these privileges. [641lF;, 642A-D

(c) The fact that a statutory corporation is not granted
imunity fromtaxation and therefore is under liability to
be taxed would not indicate that the corporation is not a
state authority. Art. 289 of the Constitution enmpowers the
Union of India to inpose a tax in respect of trade or
busi ness carried on by on behalf of the State. [641G H]

Per Mathew J. (Concurring)

The concept of State has undergone drastic changes in recent
years. Today State cannot be conceived of sinply as a
coercive machinery welding the thunderbolt of authority.
It has to be viewed mainly as a service Corporation. A
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State is an abstract entity. It, can only act through the
instrunmentality or agency of natural or juridical persons.
There is nothing strange in the notion of the State acting
through a Corporation and making it an agency or instru-
mentality of the State. Wth the advent of a welfare State
the framework of civil service admnistration becane
increasingly insufficient for handling the new tasks which
were often of a specialised and highly technical character.
The distrust of Government by civil service was a powerful
factor in the development of a policy of public
adm ni stration through separate Corporations which would
operate largely according to business principles and be
separately accountable. 'The Public Corporation, therefore,

becamre a third armof the Governnent. The enpl oyees of
public Corporation are not civil servants. in so far as
public corporations fulfil public tasks on behalf of

government, they are public authorities and as such, subject
to control by Government, The public Corporation being a
creation 'of the State is subject to the <constitutiona
imtation as the State itself. The governing power wherever
| ocat ed nust be

622

subj ect to the fundanental constitutional limtations. The
ultimate question which is relevant for our purpose is
whet her the Corporation is an agency or instrunentality of
the Governnment for carrying on a business for the benefit of
the public. [644E; 645B; G 646C, 6478]

A finding of State financial support plus an unusual degree
of control over the managenment and policies mght |lead one

to characterize an operation as state action. Anot her
factor which mght be. considered is whether the ‘operation
is an inportant public function. |In Anerica corporations or

associ ations, private in character, but dealing with  public
ri ghts, have been held subject to constitutional standards.
Activities which are too fundamental to the society are by
definition too inportant not to be considered governnent
function. The State today has an/affirmative duty of seeing
that all essentials of life are made available to al
persons. [650B-C, 651D G

It is clear from these provisions of the statutes in
guestion that the Central Government has contributed the
original capital of the Corporation. that part of the profit
of the Corporation goes to that, Governnent, that the
Central Covernment exercises control over the policy of the
Corporation that the Corporation carries. on _-a business
havi ng great public inportance and that it enjoys a nonopoly
in the business. These corporations are. agencies or
instrumentalities of the "state’ and are, therefore, ’'state’
within the neaning of Art. 12. The fact that  these
corporations have independent personalities in the eye of
| aw does not nean that they are not subject to the  contro
of government or that they are not instrumentalities of the
gover nment . These corporations are instrunmentalities or
agencies of the state for carrying on businesses which
ot herwi se would have been run by the state departnentally.
If the state had chosen to carry On these businesses through
the medi um of governnent departnents, there would have been
no question that actions of these departnments be ’'state
actions’. Wy then should be actions of corporations be not
state actions ? [653H 654A-C]

The wultinmate question which is relevant for our purpose is
whet her such a corporation is an agency or instrunmentality
of the government for carrying on a business for the benefit
of the public. |In other words, the question is, for whose
benefit was the corporation carrying on the business ? Wen
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it is seen from the provisions of that Act that on
liquidation of the Corporation, its assets should be devided
anong the shareholders, nanely’ the Central and State
governments and others, if any, the inplication is clear
that the benefit of the accunulated i ncome would go to the
Central and State governments. Nobody will deny that an
agent has a legal personality different fromthat of the
princi pal . The fact that the agent is subject to the
direction of the principal does not nean that he has no
| egal personality of his own. Likewi se, nmerely because a
corporation has |egal personality of its own, it does not
follow that the Corporation cannot be an agent or
instrunentality of the state, if, it is subject to control
of governnent in all inportant matters of policy. No doubt,
there might be sone distinction between the nature of
control exercised by principal over agent and the contro

exerci sed by governnent over public corporation. That, |
think is only a distinction in degree. The crux of the
matter is that public corporation is a new type of
institutiion” which has sprung from the new social and
econom ¢ functions of governnent and that it therefore does
not neatly fit into old 1egal categories Instead of forcing
it into them the latter should be adopted to the needs of
changi ng times and condi tions. [654F-H]

(ii) The learned Chief Justice has dealt with the question
in his judgnent whether the regulations framed by the
corporations have the force of |Iaw and he has arrived at the
concl usion that the regul ati ons being franmed under statutory

provi sions would have the forceof law. | agree with that
concl usi on. Even assum ng that the regulations have no
force of law, | think since the enploynent -under these

corporations is public enploynent” an enpl oyee would get a
status which would enable himto obtain declaration for cent
nuance in service if he was dism ssed or discharged contrary
to the regul ations. [655E-F]

(iii) If a job is regarded as analogous to property, it
ought to be recognized that a mn is entitled to a
particular job just as the courts of Equity acknow edged his
right to a particular piece of property. Were a ‘public
authority is

623

concerned, this can be inplenented by a declaration. Inthe
case of private enploynent English |law has devised no
sui table renedy. That this is possible is shown by the

exanple of other countries. The Court nust,  therefore,
adopt the attitude that declaration is the normal renedy for
a wongful dismssal in case of public enployees which will
only be refused in exceptional circunstances. The renedy of
declaration should be a ready-nmade instrunment to provide
reinstatenment in public sector. Once it is accepted that a
man’'s job is like his property of which he can be  deprived
of for specific reasons, this remedy becones the prinmary one
t hough it will need to be reinforced where private
i ndividuals are being sued. The |aw of master and servant
has not kept pace with the nodern conditions and the nandate
of equality enbodied in the Constitution. The law stil
attaches to the servant a status of inferiority and
subjection to his master. Though fundanental reforns can
only emanate fromthe | egislature, the principles fashioned
by public law if applied to master servant relationship can
bring about a change in lawto accord wth the social
conditions of the 20th century. [658D G

[Per Alagiriswam , J. (Dissenting)]

(i) In order that an Institution nust be an "authority" it
shoul d exercise part of the sovereign power or authority of
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the State. Port Trust 1is given the power to nmake
regul ations and to provide that breach of its regulations
woul d be punishable. In such a case, it is undoubtedly
exercising part of the power of the State. The whol e
purpose of the Part IIl of the Constitutionis to confer
fundanental rights on the citizen, as against the power of
the State or those exercising the power of the State. In

the present case none of the Corporations exercise the power
of the State and, therefore, cannot be the State or Autho-
rity. The regulations framed by these Corporations have no
force of law. The enpl oyees of these statutory bodies have
no statutory status and they are not entitled to declaration
of being in enploynment when their dismssal or renmoval is in
contravention of statutory provisions. [670A; 671A-C

(ii) Under the Indian Legislative practice Governments make
the rules and regulations are nmade by any institution or
O ganisation established by @a Statute and where it is
i ntended that the regulation should have effect as law, the
Statute itsel f says'so. Administrative instructions are not
necessarilyin relation to the particul ar persons. They nay
relate to a whole class of persons even as rules and
regul ati ons do. To say that because the regul ati ons
contained the terns and conditions of appointnent they are
statutory is to beg the question. An institution like the

L.1.C the country has necessarily got to have a standard
set of conditions of service for its ~various classes of
enpl oyees. It is not correct to say that  the statutory

bodi es have no free hand in fram ng the conditions and terns
of service of their enployees. They are the authorities to
make the regul ations.  and, therefore, can make any
regul ati ons regarding the conditions and terns of service of
their enployees and also change them as they please. It
cannot, therefore, be said that they are  bound by these
terns and conditions of service. [668E-H, 669H

(iii) There is no fallacy in equating-rules and regulations
of a Conpany wth rules and regulations framed by a
statutory body. Where an institution or Oganisation is
established by a Statute or under a Statute in “principle
there is no difference between their powers. [670-F]

(iv) VWhile rules are generally made by the Government, the
regul ations are made by a body which is a creature of the
statute itself wth its powers limted by the statute.
While rules apply to all matters covered by the statute, the
scope of the regulations is narrower being usually confined
to internal matters of the statutory body such as the
conditions of service of its enployees. When regul ations
standardi se the conditions of service of the enployees or
purport to formulate them their character (is further
diluted by the nature of the subjectnmatter. For, service or
enpl oyment is basically a contract which is deeply rooted in
private law. A mere standardi sation or enuneration of the
terms of a service contract is not, therefore, ordinarily
sufficient to convert it into a statutory status. [669B-D
624

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 2137 of 1972.

From t he Judgnent and order dated the 14th July, 1972 of the

Gujarat H gh Court in Spl. Civil Appln. No. 1470 of 1968.
ClVIL APPEAL NO. 1655 OF 1973

Appeal by special |eave fromthe Judgnment and order dated

the 15th October, 1973 of the CGujarat-H gh Court in L.P.A

No. 95 of 1973.
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ClVIL APPEAL NO. 1879 OF 1972 AND
ClVIL APPEAL NO. 115 of 1974

Appeal by special |leave fromthe Judgnent dated the 29th
January, 1973 of the Delhi H gh Court in LPA No. 155 of
1972.
F. S. Nariman, Addl. Sol. Gen (In CA. No. 2137/72), A K
Sen (In CA 1655/73), B. Dutta for the Appellants.
Pranmod Swarup for the appellant (In CA No. 1879/72).
M K Ramanmurthy, Janardan Sharnma and Jitendra Sharma for
Appellant in C.A No. 115/74.
R K Garg, S. C Agarwala, S. S. Bhatnagar, Y. J. Francis,
Ramamurthy & Co. for Respondent No. 1.
M K Ramanmurthy, J. Ramanurthy for Respondents (In CAs.
Nos. 1655/73 and 1879/72 and for Intervener (In CA No. 1655/
73).
F. S. Nariman, Addl. ~Sol. Gen. of India, |I. N Shroff for
Respondent No. 1 (In CA. 115 of-1974).
P. K Pillai for Intervener (In CA No. 2137/72).
F. S.  Nariman, _Addl. Sol . Gen. of India, Y. J.
Tar apor ewal a,
O C Mathur, Mhan Prasad Jha and K. J. John for the
Applicant/ Intervener (Air |ndia)
The foll owi ng Judgnments were delivered
RAY, C. J.-There are two questions for consideration in these
appeal s. First, whether an order for renmoval from service
contrary to regulations framed under the G| and Natural Gas
Comm ssion Act, 1959; the Industrial Finance Corporation
Act, 1948; and the Life Insurance Corporation Act, 1956
woul d enable the enployees to a declaration against the
statutory corporation of continuance in service. or would
only give rise to a claimfor danages. Second  whether an
enpl oyee of a statutory corporation is entitled ‘to claim
protection of Articles 14 and 16 against the Corporation
In short the question is whet her these statutory
corporations are authorities within the neaning of Article
12.
625
The statutes for consideration are the G| and Natural Gas
Comm ssion Act, 1956; the Indutrial Finance Corporation Act.
1948; and the Life Insurance Corporation Act, 1956. The
guestion which really falls for decision is whet her
regul ations franed under these statutes have the force of
I aw.
The G| and Natural Gas Conmission Act, 1959 hereinafter
referred to as the 1959 Act established the Conmissionas a
body corporate having perpetual succession and a comon
seal . The conposition of the Conmission is the  Chairnan
and not less than two, and not nore than ‘eight, other
nmenbers appointed by the Central Governnent. One of/ the
nenbers shall be a whole-tine, Finance Menber in charge of

the financial natters relating to the Conmi ssion. The
Central CGovernnent may, if it thinks fit, appoint one, of
the nenbers as ViwChairman of the Comm ssion. Under

section 12 of the 1959 Act the Commi ssion may, for the
purpose of performng its functions or exercising its
powers, appoi nt such nunber of enployees as it may consider

necessary. The functions and the terns and conditions of
service of such enpl oyees shall be such as may be provided
by regulations nmade under the 1959 Act. There was an

exi sting Organi sation set up in pursuance of a resolution of
the Government of India No. 22/29/55-O & G dated 14th
August, 1956. Every person enployed by the said existing
Organi sation before the establishnent of the Conm ssion
became an enpl oyee of the Corporation in accordance with the
provi sions contained in section 13 of the 1959 Act.
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Sections 31 and 32 of the 1959 Act are inportant. Section
31 states that the Central Governnment may, by notification
in the Oficial Gazette, nake rules to give effect to the
provisions of the Act. The rules provide inter alia for the

term of office of, and the manner of filling casua
vacancies anong the nmenbers, and their conditions of
servi ce; the disqualifications for nenbership of the

Conmi ssion and the procedure to be followed in renoving a
nmenber who is or becones subject to any disqualification;
the procedure to be followed in the discharge of functions
by menbers; the conditions subject to which and the nbde in
which contracts may be entered into by or on behalf of the
Conmi ssion and some other matters. Every rule nade under
section 31 of the 1959 Act shall be laid as soon as nmay be
bef ore each House of Parliament as mentioned in the section
Bot h Houses may agree to or annul the rule or nodify

Under section 32 of the 1959 Act the Conmission may, wth
the previ ous approval of the Central Governnent, by
notification in the Oficial Gazette, nake regulations not
i nconsi stent with the Act and the rul es nade thereunder, for
enabling it to discharge its functions under the Act. The
regul ations provide inter alia for the terns and conditions
of appointment and -service and the scaler, of pay of
enpl oyees of the Conm ssion the tinme and place of mneetings
of the Comm ssion, the procedure to be, followed in regard
to the transaction of business at -such neetings; the
mai nt enance of m nutes of neetings of the Conmi ssion and the
transm ssi on of copies thereof to the

626

Central Covernnent; the persons by whom and the, manner in
whi ch paynments, deposits and investnents nmay be made on
behal f of the Comm ssion; the custody of 'nobneys required
and the mai ntenance of accounts. The Central Governnment may
amend, very or rescind any regul ation which it has approved,
and thereupon the regul ation shall have effect accordingly
but w thout prejudice to the exercise of the powers of the
Conmi ssi on under sub-section. (1) ‘of section 32.

The Life Insurance Corporation. Act, 1956 her ei nafter
referred to as the 1956 Act established the ~Corporation
under section 3 of the Act. Under section 11 of the 1956
Act existing enployees of an insurer whose controlled
busi ness was transferred to and vested in the Corporation
and who were enployed by the insurer wholly or mainly in
connection wth his controlled business i nmediately before
the appointed day becane on and fromthe appointed day an
enpl oyee of the, Corporation. Section 11 of the 1956 Act
further states that the enployees of the Corporation would
hold office upon the sane on the appointed  day. These
enpl oyees were further to continue terns and with the /sane
rights and duties as they woul d have held under the 1956 Act
unless and until their enploynment was ternminated “or ' unti
the renmuneration, terns and conditions were duly altered by
the Corporation.

The two inmportant sections of 1956 Act are sections 48 and
49, Section 48 states that the Central Governnent nay, by
notification in the Oficial Gazette, nake rules to carry
out the purposes of this Act. The rules inter-alia provide
for the termof office and the conditions or service of
menbers; the jurisdiction of the Tribunals constituted under
section 17 of the Act,, the manner in which and the persons
to whom any conpensation under this Act nay be paid; the

condition-, subject to which the Corporation nmay appoint
enpl oyees. Al rules made shall be laid as started in the
section before both Houses of Parlianment and. shall be

subj ect to such nodification as Parlianent nmay make.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 63

Section 49 of the 1956 Act states that the Corporation nay,
with the previous approval of the Central Governnment, by
notification in the Gazette of India, nake regulations not
i nconsistent Wth the Act. and the rules made thereunder to
provide for all matters for which provision is expedient for
the purpose of giving effect to the provisions of this Act.
The regulations nay provide inter alia for the powers and
functions of the Corporation which may be delegated to the
Zonal Managers; the nmethod of recruitnent of enployees and
agents of the Corporation and the terns and conditions of
service of such enployees or agents; the terns and
conditions of service of persons who have become enpl oyees
of the Corporation under section 11 of the Act; the nunber,
term of office and conditions of service of nenbers of
Boards constituted under section 22 of the Act; the rmanner
in which the Fund of the Corporation shall be naintained;
the form and manner in which policies may be issued and
contracts binding on the Corporation may be executed.

627

The industrial Finance Corporation Act, 1948 hereinafter
referred to as the 1948 Act establishes the Corporation
under section 3 of the Act.  The superintendence of the
busi ness of the Corporation shall be entrusted to a Board of
Di rectors. Section 42 of the 1948 Act. enacts that the
Central Government ‘may nake, rules in consultation with the
Devel opnent Bank not inconsistent with the provisions of
this Act and to give effect to the provisions of the Act and
where there is any inconsistency with rules and regulations
the rules shall prevail. The rules under the Act are to be
| ai d before each House of Parliament in the same. manner as
in the Gl and Natural Gas Comm ssion Act. section 43 of the
1948 Act enacts that the Board may with  the previous
approval of the Developnment Bank nake regulations not
inconsistent wth the Act and the rul es made thereunder to
provide for all matters for which provision is necessary or
expedi ent for the purpose of giving effect to the provisions
of this Act. The Devel opnment Bank neans the Industria

Devel opnent Bank est abl i shed under t he I'ndustria
Devel opnent Act, 1964. The shares of the Central Governnent
in the Corporation shall stand transferred to the
Devel opnent Bank when the Central Government -~ shall so

notify. The regulations provide inter alia for the holding
and conduct of elections under this Act including the final
deci si on of doubts or disputes regarding the validity of the
el ection; the manner in which and the conditions subject to
which the shares of the Corporation nmay be held and
transferred; the manner in which general neeting s shall be
convened, the procedure to be followed thereat; the duties
and conduct, salaries, allowances and conditions of service
of officers and other enpl oyees and of advisers and agents
of the Corporation.

The contentions on behalf of the State are | these.
Regul ations are framed under powers given by the statute

affecting matters of internal managenent. Regul ati ons - do
not have a statutory binding character. Terns and
conditions of enployees as laid down in the regulations are
not a matter of statutory obligations. Regul ations are

binding not as |law but as contract. Regulations have no
force of law. Regulations provide the terns and conditions
of enploynent and thereafter the, enploynent of each person
is contractual

The contentions on behalf of the enployees are these.
Regul ations are nmade under the statute. The origin and
source of the power to nake regulations is statutory.
Regul ations are self binding in character. Regul ations have
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the force of law i nasnmuch as the statutory authorities have
no right to make any departure fromthe regul ati ons.

Rul es, Regul ations, Schenes, Bye-laws, orders made under
statutory powers are all conprised in delegated |egislation
The need for delegated legislation is that statutory rules
are framed wth care and mnuteness when the statutory
authority mating the rules is after the comng into force of
the Act 1in a better position to adapt the Act to specia
circunst ances. Delegated legislation pernits utilisation of
experienced and consultation with interests affected by the
practical operation of statues.

628

In England the Statutory Instrunents (Confirnmatory Powers)
O der, 1947 contenplates. orders in Council or ot her
instruments which are  described as orders. The Rules

Publication Act 1893 in- England defines "rule maki ng
authority" to include every authority authorised to make any

statutory  rules: Statutory rules are defined there as
rul es, regul ati ons or by-laws made under any Act of Parlia-
nent, in England. Orders are excluded from the statutory
definition of statutory rules as being administrative. In

Engl and regul ation is the term nost popul arly understood and
the one favoured by the Committee on Mnisters, Powers, who
suggested that regul ati ons should be used for substantive,
law and rules for procedural law, while orders should be
reserved to describe the exercise of executive power or the
taking of a judicial or quasi judicial decision (See Craies
on Statute Law, 7th Ed. at p. -303). The  validity of
statutory instrunents is generally a question of vires,
i.e., whether or not the enabling power has been exceeded or
ot herwi se wrongfully exercised.

Subordinate legislation is nade by aperson or  body by
virtue of the powers conferred by a statute. By-laws are
made in the main by local authorities or sinilar bodies or
by statutory or other wundertakings for regulating the
conduct of persons within their areas or resorting to their
undertaki ngs. Regulations nmay determ ne the class of cases
in which the exercise of the statutory power by ‘any such
authority constitutes the maki ng of statutory rule.

The words "rules" and "regul ati ons™ are used-in an Act to
[imt the power of the statutory authority. The powers  of
statutory bodies are derived, controlled and restricted by
the statutes which create themand the rul es and regulations
franed thereunder. Any action of such bodies in excess  of
their power or in violation of the, restrictions placed on
their powers is ultra vires. The reason is that it goes to
the root of the power of such corporations and t he
declaration of nullity is the only relief that is granted to
the aggrieved party.

In England subordinate legislation has, if validly / nade,
tile full force and effect of a statute, but it differs from
a statute in that its validity whether as respects form or
substance is normally open to challenge in the, Courts.
Subordinate legislation has, if validily nmade, the,  full
force, and effect of a statute. That is so whether or —not
the statute under which it is made provides expressly that
it is to have effect as if enacted therein. If an
i nstrument made in the exerci se of del egated powers directs
or forbids the doing of a particular thing the result of a

breach thereof is, in the absence of provision to the
contrary, the sane as if the command or prohibition had been
contained in the enabling statute itself. Simlarly, if

such an instrument authorises or requires the doing of any
act, the principles to be applied in determ ning whether a
person injured by the act has any right of action in respect
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of the injury are not different fromthose applicable
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whet her danage results froman act done under the direct
authority of a statute, Re Langlois and Biden, (1891) 1 Q B.
349 and Kruse v. Johnson, (1898) 2 QB. 91

The authority of a statutory body or public adm nistrative
body or agency ordinarily includes the power to nake or
adopt rules and regulations with respect to matters wthin
t he province of such body provided such rul es and

regul ati ons are not inconsistent with the relevant |aw. In
Arerica a "public agency" has been defined as an agency
endowed with governmental or public functions. It has been
held that the authority to act wth the sanction of
Gover nnent behi nd it determ nes whether or not a
governnental agency exists. The rules and regulations

conpri se those actions of the statutory or public bodies in
which the |egislative element predom nates. These statutory
bodi es .cannot use the power to nake rules and regulations to
enlarge the powers beyond the scope intended by the
| egi sl at ure: Rul es and regul ati ons nade by reason of the
specific —power conferred on the statute to make rules and
regul ati ons establish the pattern of conduct to be foll owed.
Rul es are duly nade relative to the subject nmatter on which
the statutory bodies act subordinate to the terms of the
statute under which they are pronul gated.  Regul ations are
in aid of the enforcenent of the provisions of the statute.
Rul es and regul ati ons have been di stingui shed from orders or
determ nation of ‘statutory bodies in the sense that the
orders or determnation are actions in which there is nore
of the judicial function and which deal with a particular
present situation. Rules and regulations on the other hand
are actions in which the |egislative el ement predoninates.
The process of |egislation by departnental regul ations saves
time "and is intended to deal with1ocal variations and the
power to legislate by statutory instrunent in the form of
rules and regulations is conferred by Parlianent and can be
taken away by Parlianent. The legislative functionis the
maki ng of rules. Sone Acts of Parlianment decide particular
i ssues and Po not |ay down general rules.

The justification for delegated |egislation -in threefold.
First, there is pressure on parlianmentary tine. Second, the
technicality of subj ectmatter necessitates prior
consultation and expert advice on interests concerned.
Third, the need for flexibility is established because it is
not possible to foresee every admnistrative difficulty that
may arise to nmake adjustnment that may be called for after
the statute has begun to operate. Del egated legislation
fills those needs.

The characteristic of lawis the nmanner and procedure

adopted in many forns of subordinate |egislation. The
authority making rules and regulation mnust specify the
source of the rule and regulation naking authority. To

illustrate, rules are always framed in exercise of the
specific power <conferred by the statute to nake rules.
Simlarly, regulations are framed in exercise of specific
power conferred by the statute to nake regul ations. The
essence of law is that it is made by the |awnakers in
exerci se of specific authority. The vires of law is capable
of being challenged if the power is absent or has been
exceeded by the authority making rules or regul ations.
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Anot her characteristic of lawis its content. Lawis a rule
of general conduct while adm nistrative instruction relates
to particul ar person. This may be illustrated with
reference to regul ations under the Acts formng the subject
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matter of these appeals. The Life Insurance Corporation Act
as well as the Industrial Finance Corporation Act confers
power on the Corporation to make regulations as 'Lo the
method of recruitment of enployees and the terms and
conditions of service of such enpl oyees or agents. The Ol
and Natural Gas Comm ssion Act under section 12 states that
the functions and terns and conditions of service of
enpl oyees shall be such as nay be provided by regulations
under the Act. Regul ations under the 1959 Act provide inter
alia the ternms and conditions of appointnent and scal es of
pay of the enpl oyees of the Comm ssion. The regul ations
containing the terns and conditions of appointnment are
i nperative. The administrative instruction is the entering
into contract wth a particular person but the form and
content of the contract is prescriptive and statutory.

The noticeable feature is that these, statutory bodies- have
no free hand in fram ng the conditions and terns of service
of their  enployees. ~ These statutory bodies are bound to
apply the terns and conditions as |laid down the regul ations.
The statutory bodies are not free to make such ternms as they
think fit and proper. Regulations prescribe the terms of

appoi nt nent , conditions of  service and procedure for
di smi ssing enpl oyees. These regulations in the statutes are
described :as "status fetters on freedomof contract”. The
ol and Natural / Gas ,Comm ssion Act in section 12

specifically enacts that the terns and ,conditions of the
enpl oyees may be such as may be provided by regulations.
There is a | egal compul sion on the Conmi ssion to conply with
the regulations. Any breach of ‘such compliance would be a
breach of the regul ations whichare statutory provisions.
In other ,statutes wunder consideration, viz., the Life
I nsur ance Corporation Act and the Industrial Fi nance
Corporation Act though there is no specific provision
conparable to section 12 of the 1959 Act the ternms and
conditions of enployment and conditions of service are
provi ded for by regulations. These regulations are not only
bi nding on the authorities but also on the public.

Br oadl y st at ed, the distinction bet ween rul es and
regul ati ons on the one hand and adninistrative instructions
on the other is that rules and regulations can be nade only
after reciting the source of power whereas administrative
instructions are not issued after reciting source of power.
Second the executive power of a State is not authorised to
frame rules wunder Article 162. This Court held that -the
Public Wirks Departnent Code was not a _subordinate
legislation (See G J. Fernandes v. State of Mysore & Os.
(1967) 3 S.C R 636. The, rules under Article 309 on the
ot her hand constitute not only the constitutional rights of
relationship between the State and the Government servants
but also establish that there nust be specific power to
franme rul es and regul ations.

The Additional Solicitor General submitted that regulations
could not have the force of |aw because these regulations
are simlar to regulations franed by a conpany i ncorporated
under the Comnpani es
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Act. The fallacy lies in equating rules and regul ations of
a company with rules and regul ations franed by a statutory
body. A company makes rul es and regulations in accordance
with the provisions of the Conpanies Act. A statutory body
on the other hand makes rul es and. regul ati ons by and under
the powers conferred by the Statutes creating such bodies.
Regul ations in Table-A of the Conpanies Act are to be
adopted by a conpany. Such adoption is a statutory require-
nment . A conpany cannot come into existence unless it is
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incorporated in Accordance with the provisions of the
Conpani es Act. A conpany cannot exercise powers unless the
conpany follows the statutory provisions. The provision in
the Registration Act requires registration of instrunents.
The provisions in the Stamp Act contain provisions for
stanping of docunents. The non-conpliance wth statutory
provisions will render a docunment to; be of no effect. The
source of the, power for nmaking rules and regulations in the
case of Corporation created by a statute is the statute
itself. A company incorporated tinder the Conpanies Act is
not created by the Conpani es Act but cones into existence in
accordance wth the provisions of the Act. It is not a
statutory body because it is not created by the statute. It
is a body created in accordance with the provisions of the
statute.

The character of regul ati on has been decided by this Court
in several decisions. One group of decisions consists of S.
R Tewari v. District Board Agra (1964) 3 S.C.R 55); Life
I nsurance  Corporation of India v. Sunil Kumar Mikherjee
(1964) 5 S/C. R 528); Calcutta Dock Labour Board v. Jaffar
lmam (1965) 3 S.C. R 453); Mafarlal Naraindas Barot V.
Di visional Controller S.T.C. (1966) 3 S.C.R 40); The Sirs

Muni ci pality v. Cecelia KomFrancis (1973) 1 S.C C  409);
U. P. State Warehousing Corporation v. C K Tyagi (1970) 2
S.C R 250) and Indian Airlines Corporation v. Sukhdeb Ra

(1971 2 S.C.C. 192).

In Narai ndas Barot’'s case this Court held that t he
term nation of services by Corporation created by a statute
wi thout conplying with the requirenents of the  regul ations
franmed by the Corporation under the State CGover ni ng
conditions of the enpl oyees of the Corporation was bad. The
reason is that the termnation contravened the provisions
contained in the regul ati ons.

In Tewari’'s case the term nation of the enployment of Tewari
was challenged on the ground that the resolution of the

District Board terminating the services was invalid. The
H gh Court dismissed Tewari’'s application under Article 226
in |imne. This Court held that the Courts are’  invested

with the power to declare invalid the, act of a statutory
body, if by doing the act the body has acted-in breach of
the mandatory obligation inposed by statute. The District
Boards Act conferred power upon the State Governnent by
section 172 to make rules under the Act. The District Board
relied on a notification headed "Regulation regardi ng
di sm ssal, renoval or reduction of officers-.and servants of
District Board'. It was treated as a rule inasnmuch as sec-
tion 173 (2) of the District Boards Act which  conferred
power to frame regulations did not confer any power to frame
powers regul ating the exercise of the power of dism ssal of
of ficers of servants of the Board

632

This Court held that under the rules dismssal, removal or
reduction of an officer or servant m ght be effected only
after affording hima reasonable opportunity of show ng
cause against the action proposed to be taken in regard to
hi m In Tewari’'s case this Court also said that the order
of dism ssal involving punishnent must be exercised con-
sistently with the rules or regulations franmed under the
Statute.

In the Life |Insurance Corporation case, there wer e
regul ations framed under the Act. Clause 4(3) of the
Regul ations prescribed that in Judging a Field officer’s
wor k, the Corporation shall observe the principles contained
in the circular issued by the Managing Director on 2
December, 1957. Paragraph 4(h) of the circul ar whi ch became




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 63

an integral part of the regulations inter alia stated that
where the Committee of its own decided that the poor
performance of a Field Oficer was not due to circunstances
beyond his control or that he had nmade no efforts and not
shown inclination or willingness to work, the services of
such Field Oficer would be termnated. There was also in
existence a Field Oficer’'s order which was issued in
exercise of the powers conferred on the Central Governnent
by section 11(2) of the Act. Clause 10 of the order
provided for penalities and term nation of service. The
contention of the enployee was that the term nation of
service could be brought about only under clause 10 of the
Order. This Court held that the regulations to be franmed by
the Corporation were not to be inconsistent either with the
Act or wth orders nade under section 11 (2) of the Act.
The circular which was a part of the regulations under
clause 4(3) thereof and clause 10 of the order were
reconciled by this Court by stating that paragraph 4(b) of
the «circular couldbe availed of to terminate the services
of the officers but such termination was to be effected in
t he manner prescribed by clause 10. ~The term nation was not
in accordance with either clause 10(a) or (b) of the order
Therefore, the term nation was invalid. The Life Insurance
case (supra) recogni'sed regul ations framed under Act to have
the force of I|aw.

In the Indian Airlines Corporation case this Court said that
there being no obligation or restriction in-the Act or the
rules subject to which only the power to ‘termnate the
enpl oyment coul d be exercised the enpl oyee coul d not contend
that he was entitled to a declaration that the termnation
of his enploynment was null and void. In the Indian Airlines
Corporation case reliance was placed upon the decision of
Kruse v. Johnson (1898) 2 O B. 91 for the view that not al
by-laws have the force of law This Court regarded re-
gul ation as the sane thing as by-laws.” In Kruse v. Johnson
the Court was sinmply describing the effect that the county
by-laws have on the public. The observations of the Court
in Kruse v. Johnson that the by-law "has the force of |aw
within the sphere of its legitimate operation" are not
qualified by the words that it is so "only when affecting

the public or sone section of the public .... ordering some-
thing to be done or not to be done and acconpani ed by -sone
sanction or penalty for its non-observance." In this view a

regul ation is not an agreenent or contract but a | aw bi nding
the corporation, its officers, servants and the nmenbers of

t he public who conme within the sphere of its
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operations. The doctrine of ultra vires as (applied to
statutes, rules and orders should equally apply to the
regul ations and any other subordinate |egislation. The
regul ati ons nade under power conferred by the statute are
subordinate |legislation and have the force and effect, if

validly made, as the Act passed by t he conpet ent
| egi sl ature.

In U P. Warehousing Corporation and Indian Airlines Corpora-
tion cases the terns of the regulations were treated as
terms and conditions of relationship between the Corporation
and its enployees.’ That does not lead to the conclusion
that they are of the sane nature and quality as the terns
and conditions laid down in the contract of enploynent.
Those terns and conditions not being contractual are
i nposed. by one kind of subordinate |legislation, viz.,
regul ations nade in exercise of the power conferred by the
statute which constituted that Corporation. Terms of the
regul ations are not terns of contract. In the Indian
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Airlines Corporation case under section 45 of the Air
Corporations Act, 1953, the Corporation had the power to
nmake regul ations not inconsistent with the Act and the rules
made by the Central Governnent thereunder. The Corporation
had no power to alter or nodify or rescind the provisions of
these regulations at its discretion which it could do in
respect of the terns of contract that it may wish to enter
with its enpl oyees independent of these regulations. So far
as the terms of the regulations are concerned, the actions
of the Corporation are controlled by the Central Governmnent.
The decisions of this Court in U P. Warehousi ng Corporation
and Indian Airlines Corporation are in direct conflict wth
decision of this Court in Naraindas Barot’s case which was
deci ded by the Constitution Bench

In Sirsi Municipality v. Cecelia KomFrancis Tellis (supra),
the dismssal was held to be contrary to rule 143 framed
under section 46 of the Bonbay District Minicipalities Act.
This Court held'that in regard to the master-servant cases
in the enpl oynent of the State or of other public or |I|oca
authoriti'es or bodies created under statute, the courts have
deci ded in _appropriate cases the disnmissal to be invalid if
the dismissal is contrary torule of natural justice or if

the dismssal is in violation of the provisions of the
statute. Wiere a State or a public authority dism sses an
enpl oyee in viol ation of the nmandat ory procedur a

requirenents on grounds which are not sanctioned or sup-
ported by statute the courts may exercise jurisdiction to
declare the act, of dismssal to be anullity.  The ratio is
that the rules or ‘the regulations are binding on the
aut hority.

There is no substantial difference between a rule and a
regul ation inasmuch as both are subordinate |egislation
under powers conferred by the statute. A regulation franed
under a statute applies uniformtreatnment to every one or to
all menbers of sonme group or class. The Ol and Natural Gas
Conmi ssion, the Life Insurance Corporation and Industria
Fi nance Corporation are all required by the statute 'to frane
regul ations inter alia for the purpose of the duties and
conduct and conditions of service of officers and’  other
enpl oyees. These regulations inmpose obligation on the
statutory authorities. The statutory authorities cannot
deviate fromthe conditions of service. Any deviation wll
be enforced by | egal sanction of declaration by courts to
634

invalidate actions in violation of rules .and regulations.
The existence of rules and regul ati ons under statute is to
ensure regular conduct with a distinctive attitude to that
conduct as a standard. The statutory regulations in_ the
cases under consideration give the enployees a statutory
status and inpose restriction on the enployer ~and the
enpl oyee with no option to vary the conditions. An-ordinary
individual in a case of naster and servant contractua
rel ati onship enforces breach of contractual terms. The
renmedy in such contractual relationship of naster —and
servant is danages because personal service is not capable

of enforcenment. |In cases of statutory bodies, there is no
personal element whatsoever because of the i mper sona
character of statutory bodies. |In the case of statutory

bodies it has been said that the elenment of public
enpl oyment or service and the support of statute require
observance of rules and regulations. Failure to observe
requirenents by statutory bodies is enforced by courts by
declaring dismssal in violation of rules and regul ati ons be
voi d. This Court has repeatedly observed that whenever a
mans rights are affected by decision taken under statutory
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powers, the Court would presunme the existence of a duty to
observe the rules of natural justice and conpliance wth
rul es and regul ations inposed by statute.

On behalf of the State it 1is contended that t hese
Cor por ati ons cannot be said to be "other aut hority"
contemplated in Article 12 for two principal reasons.
First, one of the, attributes of a State is making |aws.
The State exercises governnmental functions and the executive
power of the State is co-extensive with the legislative
power of the State. Second, authority as contenplated in
Article 12 means a body of persons established by statute
who are entitled as such body to command obedience and
enforce directions issued by themon pain of penalty for
vi ol ati on. On these grounds it was said that these corpo-
rations cannot make laws |like a State and cannot enforce
directions.

The State wundertakes commercial functions in conbination
with CGover nirent al functions in a welfare State

Governnmental function must be authoritative. It nmust be
able to inpose decision by or under |aw with authority. The
el ement of authority is of a binding character. The rules
and regulations are authoritative because these rules and
regul ations direct and control not only the exercise of
powers by the Corporations but also all persons who dea

with these corporations.

This Court in Rajasthan State Eeletricity Board, Jaipur v.
Mohan & Ors. (1967) 3 S.C. A 377) said that an "authority is
a public adm nistrative agency or corporation having quasi-
gover nrent al powers and aut horised to adm nister a revenue-
produci ng public enterprise. The expression "ot her
authorities" in Article 12 has been held by this Court in
the Rajasthan Electricity Board case to- be w de enough to
include within it every authority created by a statute and
functioning within the territory of India, or wunder the
control of the Government of India. This Court further said
referring to earlier decisions that the expression "O her
authorities" in Article 12 will include all constitutiona

or statutory authorities on whompowers are conferred by
I aw. The State itself is envisaged under Article 298 as
having the right to carry on trade and. business. The State
as
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defined in Article 12 is conprehended to include ~bodies
created for the purpose of pronpting economc interests  of
the people. The circunstance that the statutory body is
required to carry on sone activities of the nature of trade
or comerce does not indicate that the Board nust be
excluded fromthe scope of the word "State." The Electricity
Supply Act showed that the Board had power to gi ve
directions, the disobedience of which is punishable 'us a
crimnal offence. The power to issue directions and to
enforce conpliance is an inportant aspect.

The concurring Judgnment in the Rajasthan Electricity Board
case said that the Board was invested by statute wth
extensive powers of control over electricity undertakings.
The power of the Board to make rules and regulations and to
admini ster the Act was said to be in substance the sovereign
power of the State delegated to the Board.

In the British Boardcasting Corporation v. Johns (I nspector
of Taxes) (1965) 1 Ch. 32) it was said that persons who are
created to carry out governnental purposes enjoy imunity
like Crown servants. CGovernment purposes include t he
traditional provinces of Governnent as well as non-
traditional provinces of Governnent if the Crown has
constitutionally asserted that they are to be wthin the
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provi nce of gover nment . The British Boar dcast i ng
Corporation was held not to be within the province of
government because broadcasting was not asserted by the
government to be within the province of governmnent. The
Wrel ess Tel egraphy Act provided for regulation of wreless
telegraphy by a systemof licences. The Court gave two
reasons as to why the Broadcasting Corporation was not
within the province of the governnent. |If the Broadcasting
Corporation was exercising functions required and created
for the purpose of governnent. it is difficult to see why a
licence was required to be issued to it. Again, it is
difficult to wunderstand why in the event of an emergency
powers should be given to the Postnmaster-General to direct
that the broadcasting stations of the Corporation should be
deened to be in possession of Her Majesty if it be the fact
that such stations are -already used for purposes of
exercising functions required and created for purposes of
the CGovernnent.

A public authorityis a body which has public or statutory
duties to perform and which perforns those duties and
carries out its transactions for the benefit of the public
and not for private profit.. Such an authority is not
precluded from nmaking-a profit for the public benefit. (See
Hal sbury’s Laws of England 3rd. Ed. Vol. 30 paragraph 1317
-at p.682).

The oil-fields (Regulation and Developnent) Act, 1948
defines oilfield" as any area where any operation for the
purpose of obtaining natural gas and petroleum crude oil
refined oil, partially refined oil and any of the products
of petroleum in a liquid or solid state, is to ‘be or is
being carried on. Section 4 of the said 1948 Act states
that no mning | ease shall be granted after the comencenent
of the Act otherwi se than in accordance wi th the rules nmade
under the Act. Section 5 of the said 1948 Act confers power
on the Centra
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Government to nmmke rules for regulating grant of mning
| eases of prohibiting grant of |eases. Section 6 of the
sai d 1948 Act wafers power on the Central CGovernnent to nake
rules for the conservation and developnent of mineral oils.
M ni ng gas includes natural gas and petroleum Section 9 of
the said 1948 Act states that any rul e made under any of the
provisions of the Act may provide that any contravention
thereof shall be punishable with the inprisonnent which my
extend to six nonths or with fine which may extend to one

thousand rupees or with both. The Petroleum Concession
Rul e, 1949 says that the Central Governnent grants approva
for searching, drilling and produci ng petrol eum and |icences

for exploring and prospecting. The Ol and Natural Gas
Conmission is given nerely the duty to performthe leases.
The 1959 Act speaks in section 14 of the functions- of the
Conmi ssi on and in section 15 of the powers of the
Conmi ssi on. The functions of the Commission are to plan
pr onot e, or gani se and inplenment programes for the
devel opnent of petrol eumresources and the production —and
sal e of petroleum and petrol eum products produced by it and
to perform such functions as the Central Governnent may,
from tine to tine assign to the Comm ssion. The powers of
the Comm ssion are such as may be necessary and expedient
for the purpose of carrying out the functions under the Act.
The Governnent acquires land for the Commi ssion. The
acquisition is for public purpose. The Conm ssion extracts
petroleum from the land. Entry No. 53 in List 1 of the
Seventh Schedul e speaks of regulation and devel opment of
oilfields and mneral oil resources; petroleum and petrol eum
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products; ot her liquids and substances decl ar ed by
Parlianment by |law to be dangerously inflammble. Entry No.
54 in List | speaks of regulation of mines and minera
devel opnent to the extent to which such regulation and
devel opnent under the control of the Union is declared by
Parliament by |law to be expedient in the public interest.
Section 23 of the 1959 Act says that the G| and Natural Gas
Comm ssion shall furnish to the Central Governnent returns
and statenents and particulars in regard to proposed or
exi sting programme for the devel opnent of petrol eum
resources and the production and sale of petroleum and
petrol eum products produced by the Comm ssion as the Centra
Government nmay require. Section 24 of the 1959 Act speaks
of compul sory acquisition of land by the Conmi ssi on
Section 25 of the 1959 Act confers power on any enployee of
the Comm ssion authorised by it to eater upon any |land or
premi ses and there do such things as may be reasonably
necessary  for the purpose of lawfully carrying out any of
its works or to make survey, examination or investigation
prelimnary or incidental to the exercise of powers or the
performance of functions by the Comm ssion under the Act.
The enpl oyees of the Conm ssion are deemed by section 27 of
the 1959 Act to be public servantsunder section 21 of the
I ndi an Penal Code.

The G 1. and Natural Gas Conmi ssion Act, 1959 is an Act to
provide for the. establishment of a Commission for the
devel opnent of petrol eumresources and the production and
sal e of petrol eumand

637

petrol eum products produced by it and for matters . connected
there ,with. Article 298 states that the ,executive power of
the Union and of each State shall extend to the carrying on
of any trade or business and to the acquisition holding and
di sposal of property and the making of contracts, | Under
Article 73 subject to the provisions of the Constitution
the executive power of the Union shall extend to the matters
with respect to which Parlianment has power to nake /| aws; and
to the exercise of such rights, ‘authority and jurisdiction
as are exercisable by the Government of India by virtue of
any treaty or agreenment. The Union is conpetent to carry on
trade and business in mnes and nineral resources. The power
of the Union is co-extensive with the | egislative power of
the Parliament. The O and Natural Gas Commission is
established for the devel opnent of petrol eumresources -and
the production and sal e of petrol eum and petrol eum products.
The exploitation of the resources is by the Union - through
the agency of the statutory comni ssion. The nenbers of the
Conmi ssion are appointed by the Central Governnent. If _they
want to resign, resignation has to be sent to the Centra
CGovernment. Termi nation of appointnment of nmenbers is by the
Central CGovernment. The powers and functions  of t he
Conmi ssion are those assigned by the statute and such
functions as the Central CGovernment may assign. No industry
which wll use any of the gases produced by the Comission
as a raw material shall be set up by the Conmm ssion without
the previous approval of the Central Government. The capita
of the Conmission is what has already been incurred by the
Central Covernment as nonrecurring expenditure in connection
with the existing Organisation. The Central Government may
al so provide to the Conm ssion any further capital which may
be required by the Comm ssion for carrying on its business.
The Conmi ssi on may, with the previous approval of the
Central Covernnment borrow noney. The budget is to be in such
formas the Central CGovernnent may prescribe. The Comi ssion
may not re-appropriate wi thout the previous approval of the
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Central Governnent. The reports, accounts are to be audited
by the Conptroller and Auditor-General of India and these
are not only to be forwarded to the Central CGovernnent but
are also to be laid before the Parlianment. The, audit report
is also to be before the Parliament. Any land required by
the Conmission is to be acquired under the Land Acquisition
Act as if it were required by a conpany. The Conmission is
enpower ed to enter wupon any land or prem ses. The
di ssolution of the. Comm ssion is by the Central Governnent.
Al these provisions indicate at each stage that the
creation, composition of nenbership, the functions and
powers, the financial powers, the audit of accounts, the
returns, the capital, the borrow ng powers, the dissolution
of the Conmm ssion and acquisition of and for the purpose of
the conmpany and the powers of entry are all authority and
agency of the Central Governnent.

The Life Insurance Act is an Act to provide for the
nationalisation of life insurance business in India by
transferring al | such business to the Cor por ati on
est abl i shed for  the purpose and to provide for t he
regul ation and control of the business of the Corporation
and for matters connected therewith or incidental thereto.
On the appointed day viz.
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1 July, 1956, all assets and liabilities appertaining to the
control |l ed business of all insurersrs became transferred to

and vested in the Corporation. The service of existing
enpl oyees of insurers was transferred to the Corporation. It
becamre the duty of very personin possession, - custody or
control of property appertaining to the controlled business
of an insurer to deliver the same to the Corporation
forthwth. The Corporation was enpowered to reduce the
amounts of insurance under contracts of life insurance in
such nmanner and subject to such conditions as it | thought
fit. In the discharge of functions under the Act, the
Corporation is guided by directions in matters of policy
i nvol ving public interest as the Central Governnent nay give
to it. If any question arises whether a direction relates
to a matter or policy involving public interest, the
deci sion of the Central Governnent shall be final

The Corporation is to submit to the Central Government _an
account of activities during the financial year. The
Cor poration has the exclusive privilege of carrying on life
i nsurance business in India. On and fromthe appointed day,
none but the Corporation can carry on- life insurance
business in India. The sunms assured by policies issued by
the Corporation including bonuses shall be guaranteed as to
payment in cash by the Central Governnent. No suit,
prosecution or other |egal proceedings shall |ie against any
nmenber or enpl oyee of the Corporation for anything which is
in good faith done or intended to be done under the Act.

The provisions of the life Insurance Corporation Act | anply
establish that the Corporation has the exclusive privilege
of carrying on life insurance business. The policies are
guaranteed by the Central Government. |If profits accrue
from any business other than |ife insurance business then
after nmaking provision for reserves and other matters, the
bal ance of profit shall be paid to the Central Governnent.
The report of the activities of the Corporationis to be
submitted to the Central Governnent.

The original capital of the Corporation is five crores of
rupees provided by the Central Governnent. The Centra
CGovernment May reduce the capital of the Corporation. The
Corporation may ask for relief in respect of certain
transactions of the insurer whose controlled business has
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been transferred to the Corporation. The relief is granted
by the Tribunal. The Tribunal is constituted by the Centra
Covernment. The Central office of the Corporation shall be
at such place as the Central CGovernnent may specify. In the
di scharge of functions under the Act, the Corporation shal

be guided by such directions in matters of policy involving
public interest as the Central Government may direct. | f
any question arises relating to a matter of policy involving
public interest, the decision of the Central Governnent

shall be final. The accounts of the Corporation shall be
audited by auditors who will be appointed with the previous
approval of the Central Governnent. The auditors shal

submit the report to the Corporation and shall also forward
a copy of the report to the Central Government.

If as a result of any investigation undertaken by the
Corporation any surplus energe, & ninety-five per cent of
such surplus or such higher
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percentage thereof  as the Central Government nmmy approve
shall be allocated to or reserved for the life insurance

policy holders Corporationand after nmeeting the liabilities
of the Corporation remainder shall be paid to the Centra

CGovernment or if that Governnent so directs be utilised for
such purposes and in such manner as that Government nmay
determne. if profits accrue after nmaking provision for
reserves and other matters, the bal ance shall be paid to the
Central Governnent. The Central CGovernment shall cause the
report of the auditors, the report of the actuaries and the
report giving an  account of  the activities of t he
Cor por ati on to be laid before the Parli ament . The
provisions of the Conpanies Act do not apply to ‘the Cor-
poration with regard to wi nding up. The Corporation_ cannot
be placed. in liquidation except by an order of the Centra

Gover nment .

The structure of the Life Insurance Corporation indicates
that the Corporation is an agency of the Governnent carrying
on the exclusive business of life/insurance. Each and very
provi sion shows in no uncertain terns that the voice is that
of the Central CGovernnent and the hands are also of the
Central Governnent.

The I ndustrial Finance Corporation is a body corporate. The
aut horised capital of the Corporation shall be ten crores of
rupees divided into twenty thousand fully paid up shares of
five thousand rupees each. Ten thousand shares of the tota

val ue of five crores of rupees shall be issued in the first
i nst ance. The remmining shares may be issued wth the
sanction of the Central Governnent of the capital issued in
the first instance, the Central CGovernnent and the Reserve
Bank of India shall each subscribe for two thousand shares.
Schedul ed banks may subscribe for two thousand five hundred
shares, Insurance conpanies, investnent trusts and other
like financial institutions for two thousand five ‘hundred
shares and co-operative banks for one thousand shares of the
Cor por at i on. It is significant that ordinary citizens
cannot be sharehol ders. Al shares of the Corporation held
by the Central Governnent and the Reserve Bank of India
shall stand transferred to and vest in the Devel opnent Bank

As conpensation therefore, the Devel opment Bank shall pay to
the Central CGovernment and to the Reserve Bank respectively
the face value of the shares held by that Governnment and by
t hat Bank. The shares of the Corporation shall be
guaranteed by the Central Government as to the re-paynent of
the principal and the paynent of the annual dividend at such
mnimum rate as may be fixed by the Central Governnent by
notification. The Devel opnent Bank neans the |Industria
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Devel opnent Bank of India established under the Industria
Devel opnent Bank of India Act, 1964.

The Chairman of the Corporation shall be appointed by the
Central CGovernnent. Four Directors are nominated by the
Devel opnent Bank; two directors are nomnated by the Centra
CGovernment; two directors are elected by Scheduled Banks;
two directors are el ected by sharehol ders of the Corporation
ot her than the Devel opnent Bank, Schedul ed Banks and the co-
operative banks; two directors are elected by co-operative
banks. The Central Governnment nmay renpove the Chairnan
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VWere any industrial concernt which is under a liability to
the corPoration nakes any default in re-paynment or otherw se
fails to conply with the terns of the a agreenent with the
Corporation, the Corporation shall have the right to take
over the managenent or possession or both of the concern as
well as the right to transfer by way of |ease 'or sale and
realise the property, pl edged, nortgaged, hypothecated or
assigned to the Corporation.

The Corporation shall furnish to the Central Governnent
statenment of assets and liabilities at the close of the year
together with profit and | oss account and a report of the
working of the, Corporation and the report shall be
published in the, official Gazette and shall be laid before,
Parlianment. No provision of lawrelating to the winding up
of conpani es or corporations shall apply to the Corporation
The Corporation shall not be placed in-liquidation save by
order of the, Central Government.

The superintendence and the affairs of the Corporation shal
be entrusted to a Board. In the discharge of functions, the
Board shall be guided by the Devel opnent Bank. If any
di spute arises between the Devel opnent Bank and the Board,
the dispute shall be referred to the Central Governnent
whose deci sion shall be final. The Central Covernment shal
have the power to supersede the Board and appoint a new
Board in its place to function until a properly constituted
Board is set up.

The Corporation may invest its funds in the securities of
the Central Governnent or of any State Governnment and may
with the approval of the Central Government —contribute to
the initial capital of the Unit Trust of India. The
Corporation may al so subscribe to or purchase the shares of
any financial institution which the Central Governnent in
consultation with the Devel opnent Bank may notify ~in this
behal f. The Corporation nmay issue and ~sell ~ bonds and
debent ures. Bonds and debentures of the Corporation shal
be guaranteed by the Central Governnment as to the re-paynent
of the principal and the paynent of interest.

The Central Government may issue directions to auditors
requiring themto report to it upon the adequacy of neasures
t aken by the Corporation for the protection  of its
sharehol ders and creditors. The Central Governnent may
appoint the Conptroller and Auditor General of India to
exam ne and report upon the accounts of the Corporation -and
expendi t ure. Every audit report shall be forwarded to the
Central CGovernnent and the Governnent shall cause the sane
to be laid before both Houses of Parliament.

The Central Government may decide to acquire the shares held
by the sharehol ders other than the Devel opment Bank. The
sharehol ders shall be paid for the shares so acquired an
amount equal to the paid up value of the shares together
with a premiumcal culated at the rate of one per cent of the
paid up value for every year fromthe date of issue to the
date of acquisition subject to a maxi numof ten per cent.
After the acquisition of the shares, the Central Governnent
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shall transfer the shares to the Devel opnent Bank, that Bank
payi ng an anount
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equal to the anount paid by the Central Government for such
acquisition After such acquisition, the Central Governnent
may direct that the entire undertaking of the Corporation
shall stand transferred to and vest in the Devel opment Bank
These provisions of the Industrial Finance Corporation Act
show that the Corporation is in effect managed and
controll ed by the Central Government.

The O and Natural Gas Conmission is owned by the Govern-

nment . It is a statutory body and not a conpany. The
Conmi ssi on has the exclusive privilege of extracting
petrol eum The managenent is by the Government. It can be

di ssol ved only by the Governnent.

The Life Insurance Corporation is owed by the Governnent
The life insurance business is nationalised and vested in
the Corporation: No other insurer can carry on life
i nsurance  business. The nanagenent is by the Governnent.

The di ssolution can be only by the Government.

The Industrial Finance Corporation'is under the conplete
control and nmanagenment of the Central Governmnent. Ctizens
cannot be sharehol ders. Certain specified institutions like
Schedul ed Banks, Insurance Conpanies, |Investment Trusts and
Co-operative Banks may apply for the shares. The Centra

CGovernment nmay acquire shares held by sharehol ders ot her
than the Devel opment Bank. After _such acquisition, the
Governnment may direct that the entire undertaking of the
Corporation shall be vested in the Devel opnent ' Bank. The
Cor poration cannot be dissol ved except by the Governnent.

In the, background of the provisions of the three Acts under
consideration, the question arises as to whether these
corporations can be described to be authorities wth the
nmeani ng of Article 12 of the Constitution. In the Rajasthan
Electricity Board case it was said that the power to give
directions, the disobedience of which nmust be punishable as
a crimnal offence would furnish one of the reasons for
characterising the body as an authority within the neaning
of Article, 12. The power to nake rules or regulations and
to administer or enforce themwoul d be one of the elenents
of authorities contenplated in Article 12. Aut horities
envisaged in Article 12 are described as instrunentalities
of State action. on behalf of the State it was contended
that the Gl and Natural Gas Conmission as well as
I ndustrial Finance Corporation was not granted imunity from
taxation and therefore the liability to be taxed would
indicate that the Corporation was not a State ~authority.
Reference is made to Article 289 which speaks of exenption
of property and incone of a State from Union taxation. The
l[iability to taxation will not detract fromthe Corporation
being an authority wthin the nmeaning of Article 12.
Article 289 enpowers Union to inpose tax in respect of trade
or business carried on by or on behalf of a State.

The O and Natural Gas Comm ssion Act confers power  of
entry on enployees of the Conm ssion upon any land or
prem ses for the purpose of lawfully carrying out works by
the Commi ssion. The nem
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bers and enployees of the Comm ssion are public servants
within the meaning of section 21 of the Indian Penal Code.
The Commi ssion enjoys protection of action taken under the
Act .

The Life Insurance Act provides that if any person lawfully
withholds or fails to deliver to the Corporation any
property which has been transferred to and vested in the
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Corporation or wilfully applies themto purposes other than
those expressed or authorised by the Act, he shall, on the
conpl ai nt of the Corporation be punishable wth t he
i mprisonnent which may extend to one year or with fine which
may extend to one thousand of rupees or wth both. The
Corporation al so enjoys protection of action taken under the
Act .

The Industrial Finance Corporation Act states that whoever
in any bill of |ading, warehouse receipt or other instrunent
given to the Corporation whereby security is given to the
Corporation for accommodation granted by it wilfully makes
any fal se statenent or knowi ngly permts any fal se statenent
to be made shall be punishable with inprisonment for a term
which may extend to two years or with fine which may extend
to two thousand rupees or  wth both. Further whoever
wi thout the consent -in witing of the Corporation uses the
name of the Corporation in any prospect or advertisenent
shal |l be punishable with inprisonment for a termwhich my
extend to six nonths or with fine which nay extend to one
thousand " rupees ~or wth both. The Corporation enjoys
protection of action taken under -the Act. A , conmpany
i ncorporated under the 1ndian Conpani es Act does not enjoy
these privil eges.

For the foregoing reasons, we hold that rul es and
regul ations framed by the G| and Natural = Gas Commi ssion

Life Insurance Corporation and the 1ndustri al Fi nance
Corporation have the force of law. The enployees of these
statutory bodies ‘have a statutory -status ‘and they are
entitled to declaration of being in enploynment  when their
dismssal or renoval is in contravention of  statutory
provisions. By way of abundant caution we state that these
enpl oyees are not servants of the Unionor the State. These
statutory bodies are "authorities& wthin the neaning of
Article 12 of the Constitution

In Cvil Appeal No. 2137 of 1972, the declaration granted by
the H gh Court that the order renoving Bhagatram Sardarsing
Raghuvansi from service is null and void and /'that he
continues in service is upheld. ‘The wit of mandamus issued
by the Hi gh Court is also upheld.

In CGivil Appeal No. 1655 of 1973, the wit  of _nmandanus
granted by the High Court is upheld.

In Cvil Appeal No. 1879 of 1972, our conclusion is that the
Corporation is an authority within the nmeaning of Article 12
of the Constitution for the reasons Oven in this judgnent.
The conclusion of the High Court that the regul ations have
not the force of lawis set aside. The conclusion of the
Hi gh Court that Corporation should not be permtted to
enforce the regulations nmentioned in clauses (1) and (4) of
Regul ation 25 i s upheld.
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In CGivil Appeal No. 115 of 1974, the judgment of <the High
Court is set aside. The Finance Corporation is an authority
within the meaning of Article 12. The regulations of the
Corporation have the force of law. The conclusion of the
High Court that the Association is not entitled to raise a
plea of discrimnation on the basis of Article 16 is set
asi de.

The appeal s are di sposed of accordingly.

The parties will pay and bear their own costs in all these
appeal s.

MATHEW J.-The question whether a public corporation of the
nature of G and Natural Gas Commission, Life Insurance
Corporation or Industrial Finance Corporation is a ’'state’
within the meaning of Article 12 of the Constitution is one
of far reaching im portance.
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The rel evant provisions of the Gl and Natural Gas
Conmi ssion Act, 1939, have been anal ysed in the judgnment of
ny Lord the Chief Justice and | do not think, it necessary
to set them out here.
In Rajasthan Electricity Board v. Mhan Lai (1) this Court
had occasion to consider the question whether the Rajasthan
El ectricity Board was an authority within the neaning of the
expr essi on "other authorities" in Article 12 of t he
Constitution. Bhargava, J. delivering the judgnent for the
majority pointed out that the expression "other authorities”
in Article 12 would include all constitutional and statutory
authorities on whom powers are conferred by |aw The
| earned judge also said that if any body of persons has
authority to issue directions, the disobedience of which
woul d be punishable as a criminal offence, that would be an
i ndication- that that authority is ’state’. Justice Shah
who delivered a separate judgnent agreeing with the con-
clusion reached by the nmmjority preferred to adopt a
slightly different nmeaning to the words "other authorities"”.
He said that authorities, constitutional or statutory, would
fall wi thin the expression’ state’ as defined in Article 12
only if they are invested with sovereign power of the State,
nanely, the power to make rules or regulations which have
the force of |aw.
The test propounded by the mpjority is satisfied so far as
the Ol and Natural Gas Conmm ssion (hereinafter referred to
as ’'the Conmission) is concerned as's. 25 of the Of and
Nat ural Gas Comm ssion Act (hereinafter referred to as ’'the
Act’) provides for issuing binding issue binding directions
to third parties not to prevent the enployees of the
Conmi ssion fromentering upon-their property if the Comm s-
sion so directs. In other words, as s. 25 _authorises the
Comm ssion to issue binding directions to third parties not
to prevent the enployees of the Commission from entering
into their land and as di sobedience of such directions is
puni shabl e under the rel evant provision of the Indian Pena
Code since those enpl oyees are deened to be public /servants
under s. 21 of the Indian Penal Code by virtue of 's. 27 of
the Act, the Conmission is an "authority’ w thinthe neaning
of the expression "other authorities" in Article 12.
(1) [1967] 3 S.C R 377.
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Though this would be sufficient to nake the Conmi ssion a
"state’ according to the decision of this Court” in the
Raj ast han El ectricity Board Case (supra), there is a larger
guestion which has a direct bearing so far as the other two
Corporations are concerned viz., whether, despite the fact
that there are no provisions for issuing binding directions
to third parties the disobedience of which would -entai
penal consequence, the corporations set up under statutes to
carry on business of public inportance or which is
fundanmental to the life of the people can be considered as
"state within the, meaning of Article 12
"That Article reads.
“In this Part, unless the context otherw se
requires, 'the State’ includes the Governnent
and Parliament of India and the Government and
the Legislature of each of the States and al
| ocal or other authorities wi t hin t he
territory of India or under the control of the
Gover nment of India."
It is relevant to note that the Article does not define the
word ’'state'. It only provides that 'state’ includes the
authorities specified therein. The question whether a
corporation set up under a statute to carry on a business of
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public inportance is a 'state’ despite the fact that it has
no power to issue binding directions has to be decided on
ot her consi derati ons.
One of t he greatest sources of our strength in
constitutional Jlawis that we adjudge only concrete cases
and do not pronounce principles in the abstract. But there
cones a nonent when the process of ,enpiric adjudication
calls for nore rational and realistic disposition than that
the i mmedi ate case is not different from preceding cases.
The concept of state has undergone drastic changes in recent
years. Today state cannot be conceived of sinply as a
coercive machinery wielding the thunderbolt of authority.
It has to be viewed mainly as a service corporation
"I'f we clearly grasp the character of the
state as a social agent, understanding it
rationally as a form of service and not
nystically as an ultinmate power, we shal
differ only in respect of the limts of its
ability to render service." (see Mac |ver,
"The Modern State’, 183).
To sone people state is essentially a class-structure, an
organi zation of one class dominating over the ot her
cl asses’; others regard it as an Organi sati on t hat
transcends all classes and stands for the whole comunity.
They regard it as a power-system Sone viewit entirely as
a legal structure, either in the old Austinian sense which
nmade it a relationship of governors and governed, or, in the
| anguage of nodern jurisprudence, as a community 'organized

for action under legal rules’. ~Some regard it as no nore
than a nmutual insurance society, others as the very texture
of all our life. Sone class the state as ‘a gr eat

'corporation and others consider it as indistinguishable
fromsociety itself(1).

(1) see Mac. Ilyer, "The Modern State', pp. 3-4.

645

Part IV of the Constitution gives a picture of the services
which the state is expected to undertake and render for the
wel fare of the people. Article 298 provides ‘that the
executive power of the Union and State extends to the
carrying on of any business or trade. As 1 said, the
guestion for consideration is whether a public corporation
set up under a special statute to carry ona business or
service which Parliament thinks necessary to be carried on
in t he i nterest of the nation is an agency or
instrunmentality of the State and would be subject to the
[imtations expressed in Article 13(2) of the Constitution

A state is an abstract entity. It can only act through the
instrumentality or agency of natural or juridical persons.
Therefore, there is nothing strange in the notion of the
state acting through a corporation and naking it an agency
or instrunentality of the State

The chartered corporations of the 17th, 18th and 19th
centuries were expected, perhaps required, to performstated
duties to the community like running a ferry, founding a
colony or establishing East |Indian trade. Per f or mance - of
these functions and securi ng whatever revenue the enterprise
nade to the Crown were the primary reasons why a charter was
granted. Corporation in early English Law were in fact, and
in legal cognizance, a device by which the political state
got sonething done. They were far nore |like the bodies
corporate we call 'public authorities’ today. Few in the
17th or 18th century would have disputed that such a
corporation was an agency of the state(l).

The Suprene Court of the United States in MCullough v. Mary
"(2) hel d that the Congress has power to charter
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corporations as incidental to or in aid of governnenta
functions. So far as federal corporations are concerned,
they are, by hypothesis, agencies of government. Wth this
premse it would follow that action of a federally chartered
corporation would be governed by the constitutional [lim-
tation inposed on an agency of the Federal CGovernnent(3).
The tasks of government nmultiplied with the advent of the
wel fare state and consequently, the framework of civi
service adm ni stration became increasingly insufficient for
handling the new tasks which were often of a ’'specialised
and highly technical character. At the same time,
"bureaucracy’ canme under a cloud. The distrust of gov-
ernment by civil service, justified or not, was a powerful
factor in the devel opnent of a policy of public
admi ni stration through~ separate corporations which would
operate largely according to business priniciples and be
separ at el y account abl e.

The public corporation, therefore, became a third arm of the
Gover nnent'. In Geat Britain, the conduct of basi c
i ndustries ~through. giant corporation is now a pernmanent
feature of public life.

(1) see generally "The Mdern Corporation and Private
Property", Berle & Means, pp. 119-128.

(2) 4 Weat. 315 (US 1819).

(3) see Adolf A/ Berle, ™"Constitutional Limtations on
Corporate-Activity, /Protection of Personal R ghts from
i nvasi on through Economic Power", 100 Univ.of Pennsylvania
Law Rev. 933
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A public corporation is-a legal entity established normally
by Parlianent and al ways under |egal authority, usually in
the form of a special statute, charged with  the duty of
carrying out specified governnental functions 'in t he
national interest, those functions being confined to a
conparatively restricted field, and subjected to control by
the executive, while the corporation remains juristically an
i ndependent entity not directly responsi bl e to
Parlianment(1). A public corporation is not generally a
mul ti - pur pose authority but a functional Organi'sation
created for a specific purpose. It has generally no shares
or shareholders. |Its responsibility generally is to Govern-
nment . Its administration is in the hands of a Board
appointed by the conpetent Mnister. The enpl oyees of-
public corporation are not civil servants. It is, in fact,
likely that in due course a special type of training for
speci ali zed formof public service will be devel oped and the
status of the personnel of public corporation may nore and
nore closely approximate to that of civil service w thout
formng part of it. In so far as public corporations fulfi
public tasks on behalf of governnent, they are public
authorities and as such subject to control by government.

In France, "An enterprise publique is an enterprise the
whol e or the majority of whose capital belongs to the State
or other public agencies. By reason of its industrial - or
commercial activities it is basically subject to private |law
(and particularly to comercial law) as are private
enterprises, but, because of its public nature, it finds
itself subjected to a certain degree of dependence on and
control by public authorities" (2).

The notivation for the <creation of public corporation
natural ly plays much | arger part in under-devel oped and poor
countries than in industrially advanced countries. Thi s
accounts for the enmergence of public corporations and the
present significance of public enterprise carried on by
them The CGovernnent of India resolution on industria
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policy dated April 6, 1948 stated, anobng other things, that
"managenent of state enterprise will as a rule be through
the medi um of public corporation under the statutory contro
of the Central Government who will assume such powers as may
be necessary to ensure this. The CGovernnent of India
Resol ution on Industrial Policy dated April 30, 1956 stated
:(6)

"Accordingly, the State wll progressively

assune a predom nant and direct responsibility

for setting up new industrial undertakings and

for devel oping transport facilities. It wll
al so undertake State trading on an increasing
scale."”
The Constitution was franed on the theory that linmitation
should exist on the exercise of power by the State. The

assunpti on was

(1) see Garner :"Public Corporations in the United Kingdont
in "CGovernnent Enterprise’ ed. W Freidmann & J. F. Garner
p. 4.

(2) Sao "Government Enterprise", ed. W Friedmann & J. F.
Garner, pp. 107-108.

(3) see "CGovernment in Business", S S. Khera, p. 368 & p.
373.
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that the State al one was conmpetent to wield power. But the
essential problemof liberty and equality is one of freedom
from arbitrary restriction and discrinination whenever and
however i nposed. The Constitution, therefore, shoul d,
wher ever possible, be so construed as to apply to arbitrary
application of power —against individuals by centres of

power . The energi ng principle appears to be that a public
corporation being a creation of the State is subject to the
constitutional limtation as the State itself. The pre-

conditions of this are two, nanely, that the corporation is
created by State, and, the existence of power in the
corporation to i nvade the constitutional ri ght of
i ndi vi dual

The advocates of pluralismlike Laski and Dr. Figgi's pl eaded
for recognition of social groups wthin the state in
mtigation of the |egal and ideol ogical, deification of the
St ate. Today, probably the giant corporations, the |abour
uni ons, trade associ ations and other powerful or ganisations
have taken the substance of sovereignty fromthe state. We
are witnessing another dialectic process in history nanely,
that the sovereign state having taken over all~ effective
| egal and political power from groups surrendered its power
to the new massive social groups(l). The grow ng power of
the industrial giants, of the |abour unions and of certain
ot her organized groups, conpels a reassessnment of the
relation between group power and the nodern state on the
hand and the freedom of the individual on the other. The
corporate organisations of business and tabour have |ong
ceased to be private phenomena. That they have a direct and

deci sive inpact ,on the social, economc and political  life
of the nation is no longer a matter of argunment. It is  an
undeni abl e fact of daffy experience. The challenge to the
cont enpor ary | awyer is to transl ate t he soci a
transformation of t hese or gani sati ons from private
associations to public organisns into legal terms. In

attenpting to do so, we have to recogni ze that both business
and tabour currently exercise vast powers. First, they have
power over the MIlions of nen and wormen whose |ives they
largely control as enployees or as nenbers. Second, they
exerci se power nore indirectly, though not less powerfully,
over the unorganized citizens whose lives they largely
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control through standardized terns of contract, through
price policy, through the tenpo of production and the terns
and conditions of |abour. Last, they exercise control over
the organi zed conmunity, represented by the organs of State,
inanltitude of ways; direct |obby pressures, control over
el ection and policies of the elected representatives of the
peoples and far-reaching control over the mmss nedia of
conmuni cation, In this sense 'governnent, or ’'|aw mal dng’ by
private groups is today an irreversible fact(2).

CGeneral ly speaking, |arge corporations have power and this
power does not nerely come fromthe statutes creating them
They acquire power because they produce goods or services
upon which the community comes to rely. The nethods by
whi ch these corporations produce and the distribution nade
in the course of their production by

(1) see W Friedmann,” "Law-in a Changing Society", p. 298.
(2) see "Corporate Power, Governnment by Private Goups and
the Law 57 Col umbia Law Rev . 156, at 156, 176-177).
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way of  ‘wages, dividends and interest, as also the profit
wi thheld —and used for further capital progress and the
manner in which and the conditions under which they enploy
their workmen and staff arevital both to the lives of many
people and to the continued supply line of the country.
Certain inpertives /follow fromthis. Both big business and
bi g | abour unions exercise nmuch quasi-public authority. The
probl ens posed by the big corporation is the protection of
the individual rights of the enployees. Suggestions are
bei ng made that the corporate organi sations of big business
and | abour are no |onger private phenonena; that they' are
public- organisinms and that constitutional and comon | aw
restrictions inposed upon State agencies must be " inposed
upon t hem

The governi ng power wherever |ocated nmust be subject to the
fundanmental constitutional [imtations. The need to subject
the power centres to the control of constitution require an
expansion of the concept of State action. The hi'storica
trend in Anerica of judicial decisions has been  that of
bringing nore and nore activity within the reach of the
[imtations of the Constitution. "The next step would be to
draw private governments into the tent of state action
This is not a particularly startling proposition, for a
nunber of recent cases have shown that the concept of
private action must yield to a conception of state action
where public functions are being perfornmed'(1).

In Marsh v. Al abama(2), a corporation owned a ' company town.
Marsh, a Jehovah’s witness offered his panphlets preached
his doctrine on one of the town conmers. He was arrested for
trespassing by one of the conpany guards, was fined five
dollars and the case went all the way up to the Suprene
Court. On straight property logic, Marsh, of course was
trespassing; he was an unwanted visitor on conpany’'s rea
estate. But, Court said, operation of a town is a ' public
function. Al t hough private in the property sense, it —was
public in the functional sense. The substance of the
doctrine there laid down is that where a corporation is
privately performng a 'public function’ it is held to the
constitutional standards regarding civil right and equa
protection of the laws that apply to the state itself. The
Court held that administration of private property such a
town, though privately carried on, was, nevertheless, in the
nature of a 'public function', that the private rights of
t he corporation must therefore be exerci sed Wit hin
constitutional limtations, and the conviction for trespass
was reversed.
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But how far can this expansion go? Except in very few
cases, our Constitution does not, through its own force, set
any limtation upon private action. Article 13 (2) provides
that no State shall nake any law which takes away or
abridges the right guaranteed by Part I1l. It is the State
action of a particular character that is prohibited. indi-
vidual invasion of individual right is not, generally
speaking, covered by Article 13(2). 1In other words, it is
agai nst State action that fundanmental rights are guaranteed.
W ongful individual acts unsupported

(1) see Arthur S. MIler : "The Constitutional Law of the
"Security State,,"”, 10 Stanford Law Rev. 620 at 664.

(2) 326 U.S. 501 (1946).
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by State authority in the shape of |aws, custons, or
j udi ci al or executive proceeding are not pr ohi bi t ed.

Articles 17, 23 and 24 postul ate that fundamental rights can
be violated by private individuals and that the renmedy under
Article 32 nmay be avail able against them But, by and
| arge, unless an act is sanctioned in sone way by the State,
the action woul'd not be State action. |In other words, unti

some law is passed or sone action is taken through officers
or agents of the State, there is Do action by the State. In
the Cvil Rights Cases(l) Bradley, J." speaking for the

majority, took this “viewof the 14th  Anendnent. That
Amendnent provi des :

"No State shall nmake or enforce any law whi ch shall abridge
the privileges or ‘immunities of citizens of the United
States; nor shall any State deprive any person of life,

liberty or property without due process of law, nor deny to
any person within its jurisdiction the equal protection of
the | aws. "

On the other hand, Justice Harlan tried to justify the
i mposition of civil liability for racial discrimnation

effected not only by the normal officers of the State, but
also by private individuals.  He perceived State action in
rul es and practices of hotels, inns, taverns, rail roads and
pl aces of amusenent. He said that i nn- keepers are
exerci sing a quasi-public enploynment and that |aw gives them
special privileges and they are charged with certain duties
and responsibilities to the public. As to public
conveyances, he read the |aw of comon carriers to require
the performance of public duties, and that no matter who is
the agent or what is the agency, the function to  be

performed is that of 'State’'. The investiture of rail~ road
with power of em nent domain made the function of the rai
road corporation a public function. | think the |ater

decisions of courts in +.he U S. A follow the lead given by
Justice Harlen in his dissenting Judgenment. Several ~tests
have been propounded to find out whether an action is
private or state action. These decision do not rest on the
basis that the entity or organization nust wield authority
in the sense it nust have power to issue commands in the
Austinian sense, or that it nmust have the soverei gn power to
pass | aws or regul ations having the force of |aw

Does any ampunt of..state help, however inconsequential
nmake an act sonething nore than an individual act ? Suppose,
a privately owned and managed operation receives direct
financial aid fromthe State, is an act of such an agency an
act of State ? It would be difficult to give a categorica
answer to this question. Any operation or purpose of value
to the public may be encouraged by appropriation of public
noney and the resulting publicly supported operation can be
characterized as a state operation. But such a rule would
seem to go to the extreme. There seens to be no fornula
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which would provide the correct division of cases of this
type into neat categories of State action and private
action. Sone clue however, to the considerations which
m ght inpel the court in one direction or the other nmay be
obtai ned froman exam nation of the cases in this area. The
decisions of the State courts in U S.A seem to establish
that a private agency, if supported by public noney for its
operation would be 'state’.

(1) 109 U s. 3.
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But in all these cases, it has been found that there was an
el ement of ,control exercised by the State. Therefore, it

may be stated generally that State, financial aid al one does
not render the institution receiving ,such aid a state
agency. Financial aid plus sonme additional factor might
lead to a different conclusion. A nmere finding of state
control also is not determ native of the question, since a
state has considerable neasure of control under its police
power 'over all types of business operations. It is not
possi bl e to assunme that the, panoply of |law and authority of
a state under which people carry on-ordinary business, or
their private affairs or own property, each enj oyi ng
equaility ' in terms of |egal capacity woul d be
extraordinary assistance A finding of state financi a

support plus an/ unusual degree of /control over the
nmanagenent and policies mght |ead oneto characterize an
operation as state action.

Anot her factor which mght be considered is  whether the
operation is an inportant public function. The  conbination
of state aid and the furnishing of an inportant public
service may result in a-conclusion that the operation should
be classified as a state agency. |If a given function is of
such public i mportance and so cl osely rel ated to
governmental functions as to be classified as a government
agency then even the presence or absence of state financia

aid mght be irrelevant in making a finding of state action

If the function does not fall within such a description

then nere addition of state nobney would not influence the
concl usi on.

The state may aid a private operation in various ways other
than by direct financial assistance. It may give the
organi zation the power of emi nent domain, it may grant tax
exenptions, or it nmay give it a nmonopolistic status for
certain purposes. Al these are relevant in naking  an
assessment whether the operation is private or ~savours of
state action(1l).

An inmportant case on the subject is Kerr v. Enoch Pratt Free
Library(2). The library systemin question was established.
by private donation in 1882, but by 1944, 99 per cent of the
systems budget was supplied by the city; title to the
library property was held by the city; enployees were paid
by the city pay-roll officer; and a high degree, of | budget
control was exercised or available to the city governnent.
On these facts the Court of Appeals required the trustees
managi ng the systemto abandon a discrimnatory adm ssions
policy for its library training courses(3).

Dorsev v. Stuvvesant Town Corporation(4) related to the
probl emrai sed by discrimnatory action by a private agency
receiving state financial aid. Pursuant to New York's
redevel opnent |aws, the Metropolitan Life Insurance Conpany
organi zed a redevel opnent cornoration to participate in a
plan to construct housing. By an investnent

(1) see generally "The Meaning of State Action”, LX
Col unmbi a Law Rev. 1083

(2) 149 F. 2d 212 (4th cir.) cert. denied, 326 U S. 721
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(1945).

(3) see LX Colunbia Law Review 1083, at 1103

(4) 299 N. Y. 512.
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of sone $ 90,000,000, the conpany constructed a conplex of
apartments capabl e of housing 25,000 people. The power of
em nent domain was used to acquire the necessary |and and
partial tax exenption was granted for the conpl eted project.
As a part of the cooperative effort by the city and the
private comnpany, the plans for the project were subject to
approval of the city and the conpany’s profits, dividends,
and power to dispose of the property ’'were subjected to
regulation by state law.. Wen prospective Negro tenants
wer e rejected by the conpany, they sued to enj oin
discrimnation as a violation of the Fourteenth Anendnent.
The majority of the New York Court of Appeals found no
exertion of state power directly in aid of discrimnation
and decided that the private conpany wag not engaged in a
governnmental function. Fuld, J. dissented. He said that
even the ‘conduct of private individuals would offend agai nst
the equal protection clause if the conduct appears in an
activity of public inportanceand if the state has accorded
to the activity, either the panoply of its authority or the
wei ght of its power, interest and support(1).

In America, corporations or associations, private in
character, but dealing with public rights, have al ready been
hel d subject to constitutional st andar ds. Politica

parties, for exanple, even though they are 'not statutory
organi sations, and are in formprivate clubs, ~are wthin
this category. So also are |abour unions onwhich statutes
confer the right of collective bargaining. Thus, in Stee
v. LQuisville & Nashville R R (2) it was observed

“I'f .... the (Railway Labour) Act confers this
power on the bargai ning representative  of a
craft . . . w thout any comensurate statutory
duty towards its _nenbers, constitutiona

guestions arise.  For the representative is
clothed with power not wunlike that /of a
| egi sl ature which is subject to constitutiona
l[imtations on its power to deny, restrict,
destroy, discrimnate against the rights  of
those for whomit |egislates and which is also
under an affirmative constitutional duty
equally to protect those rights."
Institutions engaged in matters of high public interest or
performng public functions are by virtue of the nature of
the function performed government agencies(3). Activities
which are too fundamental to the society are by definition
too inportant not to be considered governnent. function
This demands the delineation of a theory which requires
government to provide all persons with all fundanmentals of
life and the determinations of aspects which are fundanmen-
tal. The state today has an affirmative duty of seeing that
all essentials of life are nade available to all persons.
The task of the state today is to mmke possible the
achi evenent of a Good life both by renoving obstacles in the
path of such achievenents and in assisting individual in
realizing his ideal of self-perfection Assuming that in-
di spensabl e functions are government functions, the problem
remai ns
(1) see the Note in XXXV Cornell Law Quarterly, 399.
(2) 323 U S 192, 198.
(3) gee the decisions in Terry v. Adanms, 273 U. S. 536 &
Ni xon v. Condon, 286 U. S. 73.
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or defining the I|ine between fundanentals and non-
f undanent al s. The anal ogy of the doctrine of "businesses
affected with a public interest"imediately cones to mind
The difficulty here is well stated by Justice Holnmes in
Tyson and Br ot her v. Banton(1l) deal i ng with t he
constitutionality of a New York statute which limted the
fees charged by theatre ticket brokers :
"But if we are to yield to f ashi onabl e
conventions, it seens to ne that theatres are
as nmuch devoted to public use as anything well
can be . . (T) o many people the superfluous
is the necessary, and it seenms to nme that
government ' does not go beyond its sphere in
attenpting to nmake life livable for them™
The difficulty of separating vital government functions from
nongover nment functions has created further difficulties.
I's the distinction between governnental and non-governmenta
functions which plagued the courts a rational one ? The
contrast /is ~between governnental activities which are
private ‘and private activities which are governnental.
Wthout the adoption of aradical laissez fare philosophy
and the definition of state functions as they were current
in the days of Herbert Spencer it is inmpossible to sort out
proper from inproper functions. Besides the so-called
traditional functions, the nodern state operates a nultitude
of public enterprises. M. Justice  Holmes said, t he
Constitution does not enact Herbert  Spencer’s soci a
stati cs. This applies equally to the definition of state
function for |egal purposes.
In New York v. United States(2), the question was whether
the state of New York was liable to the federal tax on
m neral waters from state-owned and state-operated  Saratoga
Springs. The judgnents of both the nmajority ‘and the
mnority agree on the usel essness of the test laid down in
Chio v. Helvering(3) that liability to taxation depended
upon the distinction between stateas government and state
as trader. Frankfurter, J. said
"When this Court came to sustain the federa
taxing power upon a transportation /system

operated by a State, it did so .in ways
famliar in developing the |aw from  precedent
to precedent. It edged away fromreliance on

a sharp distinction between the 'governnental
and the 'trading’ activities of a State, by
denying imunity fromfederal taxation to a
State when it "is undertaking a -business
enterprise of a sort that is normally wthin
the reach of the federal taxing power and is
di stinct fromthe usual governnental functions
that are immune from federal taxation. in order
to safe-guard the necessary independence of
the State". Helvering v. Powers, 293 U.S. 214
at 227. But this |ikew se does not furnish a
satisfactory guide for dealing with such a
practical problemas the constitutional power
of the United States

(1) 272 U.S. 418. 447.

(2) 326 U S. 572

(3) 292 U S. 360, 366.
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over State activities. To rest the federa
taxing power on what is 'nornmally’ conducted
by private, enterprise in Contradiction to the
usual’ governmental functions is too shifting
a basis for determ ning constitutional power
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and too entanged in expediency to serve as a
dependabl e |egal criterion. The essentia
nature of the problem cannot be hidden by an
att enpt to separate mani f est ati ons of
i ndi vi si bl e governnental powers."

Dougl as, J. (1)

"A State’'s project is as much a legitimte

gover nrent al activity whet her it is
traditional, or akin to private enterprise, or
conducted for profit. Cr. Hel vering .

Gerhardt, 304 US 405, 426, 427. A state nmay
deem it as essential to its econonmy that it
owmn and operate arailroad, a mll, or an
irrigation system as it does to own and
operate _bridges, street lights, or a sewage
di sposal plant.. What hight have been viewed
in an earlier day as an, inprovident or even
dangerous extension of state activities nmay
today be deenmed indispensable. But as M.
Justice Wiite said in his dissent in South
Caroling v.  United States, any activity in
whi ch a State engages within the linmits of its
police power  is a legitimte governmenta
activity."
In Pfizer v. Mnistry of Health(2), WIllner L. J. in the
Court of Appeal has recognized that inmd-Victorian tines
the treatnment of patients in hospitals would have been
regarded as ’'something quite foreign to the functions of
government’ but added that since then there had been ’a
revolution in political thought, and a totally different
conception prevails today as to what is and what is, not
within the functions of government’.
It has taken English and Anerican Courts nany years to
concede that the exercise of an industrial or commercia
activity on behalf of the state does not deprive such
activity of its 'governmental’ character. But a great nany
anonmalies in conmon |aw remain, \in particular as regards the
imunities and privileges of the Ctown in such’ natters,
conmunity fromthe binding force of statute, debt  priority,
freedom from axes and other public. charges. The  recent
English cases, appear, it long last, to nmove towards the
abandonnent of the totally antiquated notions of ' proper’
functions of governnment.
In the light of this discussion |et us see whether the Life
| nsur ance Cor por at i on and the I ndustrial’ Fi nance
Corporation would cone with in the anbit of 'state’.
The relevant provisions of the Life Insurance Corporation
Act have been very clearly analysed in the judgnment of ny
Lord the Chief Justice and it is unnecessary to repeat them
It is clear fromthe provisions that the Central Governnent
has contributed the original capital of the Corporation
that part of the profit of the Corporation goes,
(1) 326 V. S. 572, at 591
(25) [1964] 1 Ch. 614, at p. 641 (affirnmed 1965 A C 512).
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to that Governnment, that the Central Governnent exercises
control over the policy of the Corporation, that the
Corporation carries on a business having great public
i mportance and that it enjoy a nonopoly in the business. I
woul d draw t he same conclusions fromthe rel evant provisions
of the, Industrial Finance Corporation Act which have also

been referred to in the aforesaid judgment. In these
circunstances. | think, these corporations are agencies or
instrumentalities of the 'state’ and are, therefore, ’'state

within the neaning of Article 12. The fact that these
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corporations have independent personalities in the eye of
| aw does not nean that they are not subject to the contro

of government or that they are not instrumentalities of the
gover nment . These corporations are instrumentalities or
agencies of the state for carrying on businesses which
ot herwi se would have been run by the state departnentally.
If the state had chosen to carry on these businesses through
the nmedi um of governnent departnents, there would have been
no question that actions of these departnents would be
"state actions’. Wy then should be actions of these
corporations be not state actions?

The Additional Solicitor General submitted that since these
corporations have separate personalities, they cannot be
regarded as agents or instrunmentalities of the state and
referred to the decision in Andhra Pradesh State Road
Transport Corporation v. The Income Tax Oficer and
Anot her(1). The question in that case was whether the Road
Transport . Corporation constituted under the Road Transport
Cor porations ~Act, 1950, was carrying on business on behalf
of the State of Andhra Pradesh and that the income of the
Corporation was exenpt fromliability to pay inconme tax.
This Court took the viewthat the Road Transport Corporation
was a corporate body and has a separate personality and,
t her ef or e, the business carried on by it was its
own .business and the State Government had no beneficia

interest in the incone.

The wultinmate question which is relevant for our purpose is
whet her such a corporation is an agency or instrumentality
of the government for carrying on a business for the benefit
of the public. |In other words, the question is, for whose
benefit was the corporation carrying on the. business ? Wen
it is seen from the provisions of that~ Act that on
l'i qui dation of the Corporation, its assets should be divided
anong the shareholders, nanely, the Central and  State
governnments and others, if any, the- inplication is clear
that the benefit of the accunul ated i ncome would go to the
Central and State governnments. Nobody will deny /that an
agent has a legal personality different fromthat of the
principal . The fact that the agent is subject to the
direction of the principal does not nean that he has no
| egal personality of his own. Likewise, nerely -because a
corporation has legal personality of its own, it does  not
follow that the corporation cannot be an agent or
instrunmentality of the, state, if it is subject to contro

of government in all inportant matters of policy.” No doubt,
there night be sone distinction between the nature of
control exercised by principal over agent and the contro

exerci sed by governnent over public corporation. That, |
think is only a distinction in degree. The crux of the

(1) [1964] 7 S.C R 17.
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matter is that public corporation is a new type of
institution which has sprung from the new social and
econom ¢ functions of governnent and that it therefore does
not neatly fit into old |egal categories. In stead  of
forcing it into them the later should be adapted to the
needs of changing tines and conditions.

I do not think there is any basis for the apprehension
expressed that by holding that these public corporations are
"state’ wthin the nmeaning of Article 12, the enpl oyees of

these corporations woul d becone governnent servants. | also
wish to make it clear that | express no opinion on the
guestion whet her private corporations or ot her like

organi sations, though they exercise power over their em
pl oyees which mght violate their fundanental rights, would
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be 'state’ within the neaning of Article 12.

The second question for consideration is whether an order of
renoval or dism ssal from service contrary to the
regul ati ons franed by these corporations in the exercise of
power conferred in that behal f woul d enable an enpl oyee to a
decl arati on agai nst them for continuance in service or would
give rise only to a claimfor damages.

This will depend upon the question whether the regulations
franed by these corporations would have the force of |aw and
even if they have not the force of |aw, whether the
enpl oyment is public enploynent and, for that reason, the
enpl oyee would obtain a status which would enable him to
obtain the declaration.

The | earned Chief Justice has dealt with the question in his
j udgrment whet her the regul ations franed by the corporations.
have the force of | aw and he has arrived at the conclusion
that the regul ati ons being framed under statutory provisions
woul d have the force of |aw

Even assum ng that the regul ati ons have no force of law, |
think since the enploynment under these corporations is
public enployment, an enployee would get a status which
woul d enable himto obtain declaration for continuance in
service if he was dism ssed or discharged contrary to the
regul ati ons.

The original concept of enploynent was that of master and
servant. It was therefore held that ~a court wll not
specifically enforce a contract of enploynment. The |law has
adhered to the age-old rule that an enployer nmay disniss the
enployee at will. ‘Certainly, an enployee can never expect
to be completely free to do what he likes to do. He nust
face the prospect of discharge for failing or refusing to do
his work in accordance with his enployer’s directions. Such
control by the enpl oyer over the enployee i's fundanental to
the employnment relationship. But there are innunerable

facets of the enployee’'s life that have little or no
rel evance to the enploynent relationship and over which the
enpl oyer should not be allowed to exercise control., It is

no doubt difficult to draw a |ine between reasonabl'e denands
of an enpl oyer and those which are unreasonabl e as having no

relation to the enployment itself. The rule that an
enpl oyer can arbitrarily
656

di scharge an enployee wth or wthout regard to t he
actuating notive, is a rule, settled beyond doubt. ~But the
rule becane settled at a tine when the words ' naster’” and
"servant’ were taken nore literally than they are, now and
when, as in early Roman Law, the rights of the servant, |ike
the rights of any other nenber of the household, were. not
his own, but those of his later fanmlies. The overtones of
this ancient doctrine are, discernible in the judicia
opi nion which rationalised the enployer’s absolute right to
di scharge the enpl oyee. Such a phil osophy of the enployer’s
domi nion over his enployee nay have been in tune wth the
rustic sinplicity of by gone days. But that philosophy is
i nconmpatible with these days of |arge, inpersonal, corporate
enpl oyers. The conditions have now vastly changed and it is
difficult to regard the contract of enploynment with |arge
scale industries and government enterprises conducted by
bodies which are created under special statutes as nmere
contract of personal service. Were |arge nunber of people
are unenployed and it is extrenely difficult to find
enpl oyment, an enployee who is discharged from service,
m ght have to remain without neans of subsistence for a
considerably long tine and damages in the shape of wages for
a certain period my not be an adequate compensation to the
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enpl oyee for non enploynment. In other words, damages would
be a poor substitute for reinstatenent. The traditiona
rul e has survived because of the sustenance it received from
the law of contracts. Fromthe contractual principle of
mutuality of obligation, it was reasoned that if the
enpl oyee can quit his job at will, then so too nust the
enpl oyer have the right to termnate the relationship for
any or no reason. And there are a number of cases in which
even contracts for permanent enploynment, i.e. for indefinite
ternms, have been held unenforceable on the ground that they
lack mutuality of obligation. But these cases denonstrate
that nmutuality is a high sounding phrase of little use as an
analytical tool and it would seemclear that nutuality of
obligation is not an inexorable requirenent and that |ack of
nmutuality is sinply, as many courts have come to recognize,
an inperfect way of referring to the real obstacle to
enf or ci ng any kind of contractual limtation on t he
enployer’s right of discharge, i.e. lack of consideration
If there is anything in contract | aw which seens likely to
advance ‘the present inquiry, it is the growing tendency to
protect individuals fromcontracts of adhesion, from over-
reaching terns often found in standard forns of contract
used by | arge conmercial establishnments. Judicial disfavour
of contracts of adhesion has been said to reflect the
assuned need to protect the weaker contracting party against
t he harshness of the common | aw and t he abuses of freedom of
contract. The same philosophy seens to provi de an
appropriate answer 'to the argunment, which still seens to
have sone vitality, that "the servant cannot conplain, as he
takes the enploynent on the terns which are offered to
him'(1).
In Mall och v. Aberdeen Corporation(2). ~Lord WIberforce, in
speaki ng about the anomaly created by judicial decision in
the area of contractual and statutory enploynments, has said
(1) see Justice, Holemnolin M- Auliffe v. new Bedford, 155
Mass. 216
(2) (1971) 1 W L.R 1578
657
"A conparative list of situations in/ which
per sons have been held entitled  or not
entitled to a hearing or to observation of
rules of natural justice, according to - the
master and servant test looks illogical and
even bizarre. A specialist surgeon wag denied
protection which is given to a hospita
doctor; a University professor, as a  servant
has been denied the right to be heard- a dock
Labourer and an, undergraduate | have been
granted it; exanples can be multiplied. One
may accept that if there are relationships in
which all requirements of the observance of
ruler,, of natural justice are excluded (and
do not wish to assume that this is inevitably
so), these nust be confined to what have been
called "pure master and servant cases", which
| take to nean cases in which there is no
el ement of public enploynent or service, no
support by statute, nothing in the nature of
an office or a status which is, capable of
protection. If any of these elenents exist,
then, in nmy opinion, whatever the termn nology
used, and even though in some inter partes
aspects the relationship my be called that of
master and servant, there may be essentia
precedural requirements to be observed, and
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faliure to observe them may result in a
di sm ssal being declared to be void."(1)

| think that enploynent under public corporations of the

nature under consideration here is public enploynment and

therefore the enployee should have the protection which

appertains to public enploynent.

In MCelland v. Northern Ireland Health Board(2) the House

of Lords, by a nmpjority,, decided that the express term

which provided for dismssal in case of msconduct and

i nefficiency was exhaustive of the grounds of dismssal and,

therefore, no further terns as to notice could be inplied.

Lord Evershed pointed out
"Mich nay turn on the prem se to a
consi deration of the neaning of the conditions
whet her in a contract of service made in the
twentieth century with a statutory board such
as the respondent board (whose established
officers participate in the pension schene
contained in regulations pronulgated by the
Mnistry of Health and Local Governnment of
Northern Ireland), it i's correct to regard the
conmon |law right of a master to determ ne his
servant’s engagerment as of so well-established
and paranpunt character that the contract
shoul'd be interpreted as necessarily subject
to that' right (and to a corresponding right on
the part of the servant) so that only the
cl earest express terns will exclude it."

And he also pointed out that the position of  the enployer

board and one of its servants is very different : ’The |o0ss

or damage to the board occasioned by the departure of one of

its servants woul d, save in very

(1) at pp. 1595-1596. Enphasis added:

(2) [1957] 2 AIl ER 129.
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exceptional circunstances, be negligible. To a servant,

certainly a servant in the position of the appellant, the

security of enploynment with the board for the period of

working life is of inmense value." This approach to /public
enpl oyment goes some way towards the reversal of the conmon
| aw position. In public enployment  where there is _an

appoi ntnent to a permanent post, there should be presunption
that the enpl oyee cannot be given notice and the servant can
only be dismssed for m sconduct or specified reasons. Lord
Evershed in interpreting the word 'pernmanent’ in that  case

said : "it seens to me of considerable inportance, in
interpreting its use in a contract of service, that such a
contract cannot be specifically enforced.” This is an

ort hodox statenent of legal principle but it is neverthel ess
paradoxical to find it in a judgnment which supported the
nmajority view that a declaration should be grant ed.
Decl aration is not specific performance but it has the sane
effect in practice where a public authority is concerned
which will invariably act in accordance with the |aw as de-
clared. Declarations that notices of dismssal were invalid
have al so been granted in the school teacher cases. (1)

In Hanson v. Radclifie U D C (2), Lord Sterndale M R Said
"The power of the court to make declarations, when it is a
guestion of determining the rights of two parties to a
contract, is now alnost unlimted, or Ilimted only by the
di scretion of the court." The discretion which should guide
the court must be in tune with the nodern conditions of life
and should result in reversal of present-day attitude. If a
job is regarded as anal ogous to property, it ought to be
recogni zed that a man is entitled to a particular job just
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as the courts of Equity acknowedged his right to a
particul ar piece of property. Were a public authority is

concerned, this can be inplenented by a declaration. In the
case of private enploynent English law has devised no
sui table remedy. That this is possible is shown by the

exanpl e of other countries(3). The Court nust, therefore,
adopt the attitude that declaration is the normal renedy for
a wongful dismssal in case, of public enployees which will
only be refused in exceptional circunstances. The renedy of
declaration should be a ready-made instrument to provide
reinstatement in public sector. Once it is accepted that a
man’s job is like his property of which he can be deprived
of for specific reasons, this renmedy becones the prinmary one
t hough it will need to be reinforced where private
i ndividuals are being sued.  The |aw of master and servant
has not kept pace w th the nodern conditions and the mandate
of equality enbodied in the Constitution. The law stil
attaches to the servant a status of inferiority and
subjection to his master. Though fundanental reforns can
only emanate fromthe |egislature. the principles fashioned
by public lawif applied to nmasterservant relationship can
bring about a changein lawto accord with the socia
conditions of the 20th Century(4).

(1) see Sadler v. Sheffield Corporation; (1924) 1 Ch. 483;
Martin v. Eccles Corporation, (1919) 1 Ch. 387; & Hanson v.
Radcliffe U.D.C., (1922) 2 Ch. 490.

(2) (1922) 2 Ch. 490.

(3) see Wedderburn' : "The Wrker and the Law', p. 89
onwar ds.

(4) see generally ™"Public Law  Principles Applicable to
Dismssal from Enploynent” by G Gan, 30 Mddern Law Rev.
288.
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That apart, the regulations framed by these corporations
were intended to be binding uponthemand were the bases on
which the enployments were made. As the enploynments were
under corporations created by statutes for carrying on

busi nesses of public inmportance, t hey wer e public
enpl oynment . And even if the regulations have not got the
force of law, | think the principle laid down by Justice
Frankfurther in Viterelli v. Seaton(1l) should govern the

situation. He said
"An executive agency nust be rigorously held
to the standards by which it professes its
action to be judged.... Accor di ng, i f
di smissal from enploynent is based on a
defi ned procedure, even though generous beyond
the requirements that bind such agency, . that
procedure nust be scrupul ously
observed.. . . . This judicially evolved rule
of , adm ni strative law is now- firmy
established and, if | may add, rightly so. He
that takes the procedural sword shall " perish
with that sword.”
| agree with the conclusions of ny Lord the Chief Justice.
ALAG RISWAM, J. In his judgnment in Wit Petition No. 43 of
1972 as Lord the Chief Justice has quoted with approval the
decision of this Court in Praga Tools Corp. v. Ilmannal (1969
(3) SCR 773), Heavy Engin. Mazdoor Union v. Bihar (1969 (3)
SCR 995), and S. L. Agarwal v. Hi ndustan Steel (1970 (3) SCR
363). | may also refer to the decision of this Court in
H ndustan Antibiotics v. Wrkmen (1967 (1) SCR 652). The
| ast one.was a Governnent undertaking incorporated under the
Indian Conpanies Act. The entire equity capital of the
conpany was held by the President of India and his noni nees
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and the entire Board of Directors was nomnated by Mn
Service conditions of the workmen and other matters were
subject to the approval of the President of India. It was
pointed out by the Constitution Bench of this Court that
though the conmpany was a linited one and therefore had a
di stinct corporate existence, it was in effect financed and
controlled by the Central Governnent. The conduct of the
busi ness of the conpany was subject to the directives issued
fromtime to time by the President of India and its accounts
were audited by the auditors appointed by the Centra

CGovernment on the advice of the Conptroller and Auditor
CGeneral of India. The annual report of the working of the
conpany and its affairs along with the Audit Report had to
be placed before the Parlianment. Dividends declared by the
conpany entirely went to the coffers of the State. Al the
same this Court treated that conpany like any other conpany
regi stered 'under the | ndian Conpani es Act.

In CQurushantappa v. Abdul Khaddus (1969 (3) SCR 425) the
guesti on whet her ~an enployee in a conpany owned by
CGovernment —~was hol ding an office of profit was considered.
It was a private linmited conpany registered under the nane
of Msore Iron & Steel Limited, Bhadravati. The shares of
the conmpany were hel d cent per cent

(1) 359 U S. 536, at 546-547.
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by the Mysore Governnent. Under the Articles of Association
of the <conpany the first Directors of the conpany were
M ni ster-in Charge of the Industries Portfolioin the Mysore
Covernment, the Secretaries to the Mysore CGovernment in the
Fi nance Departnent, and in the Comrerce ~and Industries
Depart nent, the Managi ng Director of the Mysore lron & Stee

Ltd., and the Chief Conservator of Forest,; of the Msore
Government. The CGovernor of Mysore was entitled to appoint
all or amjority of the nmenmbers of the Board of Directors
so long as the Governnent of Msore held not less than 51
per cent of the total paid-up capital of the conpany or so
long as the Governor continued to be interested’ in any

fiduciary capacity. Thus the State CGover nirent had
considerable control in appointnent of Directors of the
conpany as well as in the appointnment of the Managing

Director who was to be appointed by the Governor from
amongst the Directors nom nated by him —The CGovernor ~ was
al so entitled to appoint from anobngst the nom nat ed
Directors a Chairman And Vice-Chairman of the -Board - of

Directors. Even the Secretary of the company ~had to be
appoi nted by the Board of Directors after obtaining approva
of the Governor. In respect of other enployees of the

conpany, recruitnment and service conditions had to be in
accordance with the rules which may be prescribed by the
Governnment from time to time. This Court held that the
enpl oyee was not holding an office of profit under the State
Gover nment .

In Parga Tools Corporation’s case (supra) the conpany was
i ncorporated under the Indian Conpanies Act. The Union
Governnent and the Governnment of Andhra Pradesh between them
hel d 56 per cent and 32 per cent of its shares respectively.
The Uni on Governnent had the power to nom nate the conpany’s
directors. This Court held that even so, being registered
under the Conpani es Act and governed by the provisions of
that Act, the conpany was a separate |legal entity and could
not be said to be either a Governnent corporation or an
industry run by or under the authority of the Union
Gover nment .

In the Heavy Engi neering case (supra) the conpany was one
i ncorporated under the Conpanies Act. Its entire share
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capital was contributed by the Central Governnent and al
its shares were registered in the name of the President of
India and certain officers of the Central Government. it
was, therefore, a CGovernnent conpany. The Menorandum of
Association and the Articles of Association of the conpany
conferred | arge powers on the Central Government in-eluding
the, power to give directions as regards the functioning of
the ' Conmpany. The wages and salaries of its enployees were
al so determined in accordance with the said directions. The
Directors of the conpany were appointed by the President.
In its standing orders, the conmpany was described as a
CGover nent undert aki ng. In dealing with the guestion
whet her the conpany could be said to be carrying on its
busi ness pursuant to the authority of the Central Governnent
this Court observed

"An incorporated conpany, as is well known,
has a _separate existence and t he | aw
recognises it as a juristic person, separate
and distinct from its menbers. This new
person-
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ality ener ges from the nonent of its

i ncorporation  and fromthat date the persons
subscribing to its menorandum of association
and others joining it as nenbers are regarded
as a/ body incorporate or  a corporation
aggregat e and the new  person begins to
function as an entity. (cf. Sal omon .
Solonon & Co.(1). Its rights and - obligations
are different fromthose of its sharehol ders.
Action taken against it does not directly
affect its sharehol ders. The conpany in
holding its property “and carrying on its
busi ness is not the agent of its sharehol ders.
An infringenent 'of its rights does not give a
cause of action to its sharehol ders. Con-
sequently, it has been said that if a nan
trusts a corporation he trusts that '|ega

persons and nust look to its -assets for
paynment; he can call —upon the individua

sharehol ders to contribute only if the Act _or
charter creating the corporation so provides.
The liability of an individual nenber i's not
increased by the fact that he is the sole
person beneficially interested in the property
of the corporation and that the other ~ menbers
have become nmenbers nerely for the purpose of
enabl i ng the corporation to becone
i ncor por at ed and possess only a nom na

interest inits property or hold it in /trust
for him (of Halbury's Laws of England, 3rd
Ed. Vol. 9, p. 9). Such a conpany even
possesses the nationality of the country under
the laws of which it i s i ncor porated

irrespective of the nationality of its nenbers
and does not cease to have that nationality
even if intimes of war it falls under eneny
control (cf. Janson V. Driefontain
Consol i dat ed M nes(2) and Kueni gi V.
Donnersmarck(3). The company so i ncorporated
derives its powers and functions fromand by
virtue of its menorandum of association and
its articles of association. Therefore, the
nmere fact that the entire share capital of the
respondent -conpany was contributed by t he
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Central Governnent and the fact that all its
shares are held by the President and certain
officers of the Central Government does not
make any difference. The conmpany and the
sharehol ders being, as aforesaid, distinct
entities the fact that the President of India
and certain officers hold all its shares does
not nake the conpany an agent either of the
President or the Central Governnent. A notice
to the President of |India and the sai d
officers of the Central Government, who hold
between themall the shares of the conpany,
woul d not be a notice to the conpany; nor can
a suit naintainable by and in the nane of the
conpany be sustained by or in the nane of the
Presi dent and the said officers.

It is truethat besides the Central Governnent
having contributed the entire share capital,
ext ensi ve powers are conferred on it,
including the power to give directions as to
how t he conpany shoul d function, the power to
appoi nt

(1) [1897] A C. 22.

(3) [1955]

1 Q D. 516.

(2) [1902] A. C. 484.
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directors and even the power to deternmine the
wages ‘and sal ari es payable by the conpany to
its enployees. But these powers are derived
from the conmpany’ s nmenorandumof association
and the articles of association and not by
reason of the conmpany being the agent of the
Central Governnent. The question whether a
corporation is an agent of the State nust
depend on the facts of each case. VWere a
statute setting up a corporation so provides,
such a corporation can easily be identified as
the agent of the State as in Gahamv. Public
Works Conmmi ssi oners(1) where Phillinore, J.
said that the Crown does in certain cases
establish with the consent of Par | i ament
certain officials or bodies who are to be
treated as agents of the Crown even though
t hey have the power of contracting as
principals. in the absence ~of a statutory
provi sion, however, a comrercial corporation
acting on its own behalf, even though it is
controlled wholly or partially by a Governnent
departrment, will be ordinarily presuned not to
be a servant or agent of the State. The fact
that a minister appoints the nenbers or
directors of a corporation and he is entitled
to call for information, to give directions
which are binding on the directors and to
supervi se over the conduct of the business  of
t he corporation does not render t he
corporation an agent of the CGovernment, (see
The State Trading Corporation of India Ltd. v.
The Commrercial Tax Oficer, Visakhapatnam 2)
and Tam in v. Hannaford(3). Such an inference
that the corporation is the agent of the
CGovernment may be drawn where it is performng
in substance governnental and not comercia
functions (cf. London County Territorial and
Auxiliary forces Association v. N chols(4).
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In H ndustan Steel case (supra) it was argued before the
Constitution Bench that since it was entirely financed by
t he Governnent and its nanagement was directly the
responsibility of the President, the post was virtually
under the Governnent of India. H ndustan Steel was a
CGovernment conpany and a private limted conpany. Its
Articles of Association as also the Indian Conpanies Act
rendered the ordinary conpany |aw inapplicable in certain
respects and conferred unlinited powers of managenent on the
President of India and his nominees. It was entirely owned
by the Union of India. This Court held that the Hindustan
Steel had its independent existence and by the law relating
to corporations it was distinct even from its nenbers,
though the question for decision therein was whether Article
311 of the Constitution applied to the enployee in question
I shall now conpare these cases with those relating to the
al and Natural = Gas ~Comm ssion, the Life I nsur ance
Corporation of India and the Industrial Finance Corporation
with which these four appeals are concerned.

(1) [1901] 2 K.B.~781. 2) [1964] 4 S.C. R 99,188 per Shah, J.
(3) [1950] 1 K- B. 18, 25-26. (4) [1948] 2 All E. R 432.
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The G| and Natural Gas Comm ssion consists of the Chairnan
and not Iless than two, and not nore than eight, other
"menbers appointed by the Central Governnent. The Centra
CGovernment may, if it thinks fit, appoint one of the nmenbers
as Vice-Chairman of the Conmission. The Conmi ssion may, for
the purpose of performing its functions or exercising its
power s, appoint such nunber of enployees as it may consider
necessary. The functions and the ternms and- conditions of
service of such enpl oyees shall be such as may be  provided
by regul ati ons nade under the 1959 Act. ~ The Conmi ssion may,
with the previous approval of the Central” Governnent, by
notification in the Oficial Gazette, nake regul ations not
i nconsistent with the Act and the rul es made thereunder, for
enabling it to discharge its functions under the Act. The
regul ations provide inter alia for the terns and conditions
of appointment and service and the scales of pay of
enpl oyees of the Commission; the time and place of rmeeting
of the Commi ssion, the procedure to be followed in regard to
t he transacti on of business at such neet ings; the
mai nt enance of m nutes of neetings of the Conmission and the
transm ssion of copies thereof to the Central Governnent;
the persons by whom and the nmanner in which paynents,
deposits and investnments, nmmy be nade on behalf of the
Conmi ssi on; the custody of noneys required and t he
mai nt enance of accounts. The Central Governnent may anend,
vary or rescind any regulation which it has approved; and
thereupon the regulation shall have effect accordingly but
without prejudice to the exercise of the powers of the
Conmi ssi on under sub-section (1) of section 32.

The Life Insurance Corporation was established by the Life
I nsurance Corporation Act, 1956. Under s.49 of the Act the
Corporation may, with the previous approval of the Centra
Government, by notification in the Gazette of India, nmake
regul ati ons not inconsistent with the Act and the rul es made
thereunder to provide for all matters for which provision is
expedi ent for the purpose of giving effect to the provisions
of this Act. The regulations may provide inter alia for the
powers and functions of the Corporation which may be
del egated to the Zonal Managers; the nethod of recruitnent
of enpl oyees and agents of the Corporation and the terns and
conditions of service of such enpl oyees or agents; the terms
and condition of service of persons who have becone
enpl oyees of the Corporation under section 11 of the Act;
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the nunber, termof office and conditions ,of service of
menbers of boards constituted under section 22 of the Act;
the manner in which the Fund of the Corporation shall be
mai ntai ned the formand nmanner in which policies may be
issued and contracts binding on the Corporation may be
execut ed.
The Industrial Finance Corporation was set wup by the
I ndustri al Fi nance Cor porati on Act , 1948. The
superintendence of the business of the Corporation is
entrusted to a Board of Directors. The Central Covernment
may make rules in consultation with the Devel opnent Bank not
i nconsistent with the provisions of the 1948 Act and to give
effect to the provisions of the Act. Section 43 of the Act
enacts that the Board may with the previous approval of the
Devel opnent Bank regulations not inconsistent with the Act
and the
664
rules /made thereunder to provide for all matters for which
provision is  necessary or expedient for the purpose of
gi vi ng effect to the provisions of this Act . The
Devel opment._Bank nmeans the Industrial Devel opnment Bank
establ i shed under the Industrial Devel opment Act, 1964. The
shares of the Central Governnent in the Corporation shal
stand transferred to the Devel opment Bank when the Centra
Government shall so notify. The regul ations provide inter
alia for the holding and conduct of elections under this Act
i ncluding the final decision of doubts or disputes regarding
the wvalidity of the'election; the manner in which and the
conditions subject to which theshares of the  Corporation
may be, held and transferred; the manner in~ which genera
neetings shall be convened, the procedure to be  foll owed
thereat; the duties and conduct, salaries, _ allowances and
conditions of service of officers and other enpl oyees and of
advi sers and agents of the Corp-oration
Al these Acts confer rule making power on the centra
Government and it is not necessary to refer them for the
purpose of these cases. It is necessary only to refer to
t he regul ation making power conferred on t he three
organi sations under consideration,. On behalf of these
or gani sati ons t he contention advanced was t hat the
regul ations relate to internal managenent, that the termns
and conditions of service of enployees as laid down in - the
regul ations are not |aw but nerely rules for the purposes of
internal nanagenment. In so far as the appointnents of the
various enpl oyees of these three organi sations are concerned
they are appointed by contract and these regulations nerely
form part of those contracts. On behalf of the  enpl oyees
the contention was that as the source of the power to . make
regulations is the statute the regulations are  thenselves
I aw.
Under cl. (51) of section 3 of the General C auses Act, 1897
“rule" neans a rule nade in exercise of a power conferred by
any enactnent, and shall include a regulation nade as a rule
under any enact nent.
Section 20 of the General O auses Act reads as follows
"20. \Where, by any Central Act or Regul ation
a power to issue any notification, order
schene, rule, form or bye-lawis conferred,
then expressions wused in the notification
order schenme, rule, form or bye-law, if it is
made after the commencenent of this Act,
shall, unless there is anything repugnant in
t he subject or context, have t he same
respective nmeani ngs as in the Act or
Regul ati on conferring the power."
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The conpendious term "Subordinate Legislation' refers to
notifications, orders, schenes, rules and bye-laws referred
toin ss. 20 and 21 of the General Causes Act. It would be
noticed that the word "order" used in the General C auses
Act is not wused in the same sense that word is wused in
Engl and where orders are excluded from the statutory
definition of statutory rules as being adm nistrative. The
Conmittee on Mnisters’ Powers suggested that regulations
shoul d be used for substantive law and rules for procedura

law, while orders should be reserved to describe the
exerci se of executive power or the taking of
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a judicial or-quasi-judicial decision. It would be noticed
that this schene is conpletely different from the |ndian
| egi sl ative practice. The word"order" very often is used in
India for certain types of subordinatel egislation for
various control orders like the "Rationing Oder". There
are a nunber of statutes on the Statute Book in India where
the word "regulation" is used to refer to the regulations
nade by ' bodies other than the State. The word "rule" is
al ways used to refer to the subordinate regulation nmade by
virtue of powers conferred.

The regul ati ons franed under the regul ati on maki ng were con-
ferred by the three Acts in question amnot the regulations
defined in the General Clauses Act.’ In interpreting Indian
statutes it is unnecessary and mi ght sonetines be m sl eading
to refer to the provisions of Englishlaw in-connection with
subordinate | egislation. W have to refer only to the
General Causes Act and the Indian Legislative practice.
Though "rule" is defined as including a regulation nmade as a
rule, it cannot be said that regul ati on naki ng- power con-
ferred on the three organisations in question is a rule
maki ng power. Under the legislative practice in India the
rul e maki ng power is conferred on the State and the power to
make regulations is conferred on bodies or organisations
created by the statute’.

The Air Corporations Act, 1953 which deals wth Indian
Airlines and Air India International confers power on the
Central CGovernnent to nmake rule under section 44 wth'regard
to- ternms and conditions of service of the General <~ Manners
and such categories of officers as may be specified from
time to time under sub-section (1) of section 8. Under- sub-
section (2) of section. 8 every person enployed by each of
the Corporations shall be subject to such conditions  of
service and shall be entitled to such renuneration and
privileges as may be determined by regulations made by the
Corporation by which he is enployed. Under section 45 the
Cor porati ons have the power to make regul ati ons anbng ot her
things regarding terns and conditions of service of officers
and other enployees of the Corporation other than the
CGeneral Manager and officers of any other cat egori es
referred to in section 44.

Under the All-India Institute of Medical Sciences Act, 1956
the Central Governnment has the power to make rule under
section 28, including the power to nake rules regarding the
conditions of service of menbers of the Institute, the
al l owances to be paid to the President and nenbers of the
Institute and the nunber of officers and enpl oyees that may
be appointed by the Institute and the nanner of such
appoi nt nent . Under section 29 the Institute has the power
to nake regul ations regarding the allowances, if any, to be
paid to the Chairnman and the nmenbers of the Governing Body
and of standing and ad hoc comrmittees and the tenure of
office, salaries and allowances and other conditions of
service of the Director and other officers and enpl oyees of
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the Institute including teachers appointed by the Institute.
On the other hand, under the Central Silk Board Act 1948 it
is the Central Governnent that has the power to nmake rules

regardi ng
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the staff which may be enpl oyed by the Board and the pay and
al l onances, |leave and other conditions of service of

of ficers and ot her enpl oyees of the Board. The Board has no
power to make regul ation
Under the Chartered Accountants Act, 1949 it is the Counci

that has, ’'the power to nmake regulations about various
matters. The Central Government has, however, the power to
direct the Council, to nmake any regulations or to anend or

revoke any regul ations al ready nade within such period as it
May specify in, this behalf. There is however no rule
maki ng power conferred on the Central Governnent.

Under the Indian Coconut Commttee Act, 1944 the Centra
CGovernment. has ~the power to make rules, including nany
ot hers, the power for regulating grant of pay and |leave to
officers —and servants of the Comrittee ’'as also the
pensi ons, gratuities, conpassi onat e al | owances and
travelling allowances. ~The power of the Committee to make
regul ations is, however, very limted and relates only to
demandl ng security  from officers and servants of the
Comm ttee and the Provident Fund.

Under the Coir Industry Act, 1953 the Central Governnent has
power to nmke rules and the Coffee Board has no power to
make any regul ati ons.

Under the Coir Industry Act, 1953 the Central Governnent has
the power to make regul ations and the Board to make bye-I|aws
regarding the appointnent, pronotion and dismssal of its
of ficers and other enployees other than the ~Secretary and

the creation and abolition of their posts, as well  as the
conditions of service of its officers and other enployees
other than the Secretary including their pay, |eave, |Ieave

al | onances, pensions, gratuities, conpassionate allowances
and travelling allowances and  the est abl i shnent and
mai nt enance of a provident fund for them

Under the Cost and Wrks Accountants Act, 1959 only the
Council has the power to nake regul ations and the CGovernnent
has no power to make rul es.

Under the Danodar Valley Corporation Act, 1948 the Centra
Governnment has the power to make rules and the Corporation
to nmmke regul ations anong ot her things regardi ng maki ng - of
appoi ntnents and pronotion of its officers and servants, and
specifying other conditions of service of its officers an
servants.

Under the Dentists Act, 1948 the State Governnents al one
have the power to nmake rules including rules regarding the
term of office and the powers and duties of the Registrar
and other officers and servants of the State Dental Counci l
The State Councils have no powers to nmake any regul ations.
The Deposit Insurance Corporation Act, 1961 enables the
Corporation to nake regul ations but confers no power on the
Governnent to nake rul es.
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Under the Electricity (Supply) Act, 1948 t he State
CGovernments have the power to nake rules and the Board makes
regul ati ons

Under the Enpl oyees’ State Insurance Act, 1948 the Centra
Government has the power to nake rules in respect of certain
matters and the State Governments in respect of certain
other nmatters, but the Corporation has the power to nmake
regul ations regarding the nethod of recruitment, pay and
al  owances, discipline, superannuation benefits and other
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conditions of service of officers and servants of the Cor-
poration other than the principal officers. The State
Governnents have the power to make rules regarding the
conditions of service of staff enployed in the hospitals |,
di spensaries and institutions mansions of this Act is that
the regul ati ons nade by the Corporation- shall be published
in the Gazette of India and thereupon shall have effect as

if enacted in the Act. It shows that where the Parlianent
i ntended that a regulation should have statutory effect it
said so specifically. This also illustrates the provision

of d. (51) of section 3 of the General Clauses Act which
defines "rule’ as including a regulation intended to be made
as a rule.

The Fari dabad Devel oprent  Corporation Act, 1956 confers the
power to nake rules on'the Central Government but no power
is given to the Corporation to nake any regul ati ons.

The | ndian Medicine Central Council Act, 1970 confers the
power to nmake rul'es on the Central CGovernnent and the ’power
to nmmke ‘regulations on the Central Council of Indian
Medi ci ne "including the power to make regul ati ons regarding
the tenure of office, and the powers and duties of the
Regi strar and other officers and servants of the Council and
t he appoi ntment, powers, duties and procedure of inspectors
and visitors.

The Industrial Devel opnent Bank of India Act, 1964 confers
powers on the Board of Directors of ~the Bank to make
regul ati ons but no rul e maki ng power on the Governnent.

The International Airports Authority Act, 1971 confers power
on the Central Government to make rules and on the Authority
to make regulations including regulations regarding the
conditions of service and the renmunerati on of officers and
ot her enpl oyees appointed by it.

The Khadi and Village |Industries Conmission Act, 1956
confers the power to make rules on the Central Governnent
and the power to make regulations on the Conmi ssi on
including regul ations regarding the terms and conditions of
appoi ntnent and service and the scales of pay of /officers
and servants of the Conmm ssion other than the Secretary and
the Financial Adviser to the Conmi ssion which are to be re-
gul ated by rul es nade by the CGovernnent.

Under the Life Insurance Corporation Act, 1956 the power to
make rules is with the Central CGovernment and the power to
make regul ations with the Corporation
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Under the Major Port Trusts Act, 1963 the Central Governnent
has the power to nake rules and the Board of — Trustees for
the port the power to make regul ations includingthe power
regarding the appointnment, pronotion, suspension, renova
and dismssal of its enployees, their | eave, | eave
al | owances, pensions, gratuities, conpassionate allowances
and travelling allowances and the est abl i shrment and
mai nt enance of a Provident Fund or any other fund for | their
wel fare, and the ternms and conditions of service of persons
who becone enpl oyees of the Board.

The Marine Products Export Devel opnent Authority Act, 1972
enabl es the Central Governnent to nake rules and the Marine
Products Export Devel opnent Authority to make regul ati ons.
The | ndian Medical Council Act, 1956 confers power on the
Central Covernment to make rules and on the Council to make
regul ations including the tenure of office and the powers
and duties of the, Registrar and other officers and servants
of the Council, the appointment, powers, duties and
procedure of nedical inspectors and visitors.

The Monopolies and Restrictive Trade Practices Act, 1969
confers the power to make rules on the Central Governnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 48 of 63

and the power to make regulations on the Monopolies and
Restrictive Trade Practices Comm ssion.

The National Co-operative Devel opnent Corporation Act, 1962
confers the power to make rules on the Central Governnent
and the power to nmake regul ati ons on the Corporation.

I have gone through the various statutes only to point out
that wunder the Indian Legislative practice rules are what
the Central Covernment or the State CGovernments make and the
regul ations are nade by any institution or Organisation
established by a statute and where it is intended that the
regul ati on should have effect as law the statute itself says
so. It is, therefore, | stated earlier, unnecessary and may
be even msleading to refer to the English practice in
interpreting the word 'regulation’

My | earned brothers say that the 'regulations’ under the G|
& Natural Gas Comnrission Act provide for the ternms and
condi tions of appointnment and service and scal es of pay of
the enployees of the Comm ssion, regulations are inperative
and the ‘admnistrative instructionis the entering into
contract -~ with the particular person, but the form and
content of the contract is prescriptive and not statutory,.
Admi ni strative instructions are not. necessarily in relation
to particular person, they may relate to a whole class of
persons even as rules and regul ations nay. To say that
because the regulations contained the terns and conditions
of appointnment they are statutory is to beg the question. |
have extracted the power to make regul ations found in the
various statutes nerely to showthat the power to make
regul ati ons may be of different kinds. An institution 1like
the Life Insurance Corporation which has its offices and
enpl oyees all over. the country has necessarily got to have
a standard set of conditions of service for its  various
cl asses of enployees. That is why they are nmade subject.
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of regulations. But the nere fact that regul ations are nade
in respect of the conditions of service of the enployees of
a certain institution or Organi sation does not nean that
those conditions are statutory. No doubt these are the
conditions of service applying to their enployees. But if
there is breach of those conditions it cannot be said that
there is a breach of any statutory provision

VWiile rules are generally made by the Government the
regul ations are made by a body which is a creature of the
statute itself wth its powers limted by the statute.
Wiile rules apply to all matters covered by the statute, the
scope of the regulations is narrower being usually confined
to internal matters of the statutory body such asthe condi -
tions of service of its enployees. VWhen regul ati ons
standardi se the conditions of service of the enployees or
purport to formulate them their character is further
diluted by the nature of the subject-matter. For, . service
or enploynent is basically a contract which is deeply rooted
in private law. A nere standardi sation or enuneration of
the terns of a service contract is not, t herefore,
ordinarily sufficient to convert it into a statutory status.
For, the statute itself is silent and does not confer any
security of tenure on the enployee. The Corporation has a
conplete discretion in framng the regulations and giving
such protection thereunder to its enployees as it thinks
fit. The anpbunt of the protection thus depends on their own
di scretion, It is not given by a mandatory statutory
obligation inposed on the corporation fromabove. For, the
corporation can vary the terns of the regulations at any
time thus depriving its enployees of the security of tenure
of service. The matter is thus one between the enpl oyee and
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the enployer which is precisely the case of a service
contract. A breach of such conditions is therefore a breach
of the service contract renmedi abl e by damages rather than an
ultra vires action to be set aside by a declaration or
mandanus.

As argued on behalf of the three organisations the
regul ations are about the conditions of service which are
offered to its enployees in the formof a contract. The
result of accepting the argunent that these powers are
statutory would be to hold that the enpl oyees of the various
organi sations and institutions which are governed by the
various statutes | have enunerated above woul d be deened to
have their service conditions fixed by statutes. Even
assumng that their conditions of service are fixed by
staute it does not nmean that the renmoval of an enployee
contrary to those conditions woul d necessarily result in the
renmoval having to be declared void. That was the position,
for instance, under section 96-B of the Government of India
Act, 1919 till section 240 was introduced in the GCovernnent
of India Act, 1935. (See Venkat Rao’s case, A l.R 1937 P.C
31, and Rangachari’s case, AR 1937 P.C. 27).

It does not seemcorrect to say that these statutory bodies
have no free hand in framng the conditions and ternms of
service of their enployees. It is true that they have to
offer terns and conditions as laid down in the regulations.
But it is incorrect to say that they are not free to frane
such terns and conditions as they think proper. They are
the authorities to nmake. the regulations and therefore can
make any regul ations regarding the conditions and ternms of
service of their
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enpl oyees and al so change them as they pl ease. It cannot
therefore be said that they are bound by these terns and
conditions of service. |Indeed there is no obligation on
themto nake regul ati ons regarding the terns and conditions
of service of their enployees. It has been held by this

Court that in the case of public servants though the Gov-
ernments have power to nmake rul es under the proviso to Art.
309 or undertake |egislation regarding terns and conditions
of service of Governnment servants, they can either by
adm ni strative instructions or executive orders al so
regul ate the ternms and conditions of their servi ce.
Cor por ati ons also can do so and even if they nmake
regul ations those regulations cannot be said to be law in
relation to them \While regul ations made by one body ~which
another body 1is bound to observe can be said to have the
effect of law, the regulations which a body makes and can
change and which it need not even make cannot be said to
have the effect of lawin relation to that body.

The learned Additional Solicitor General submitted that
regul ations could not have the force of |aw because ' these
regulations are simlar to regulations framed by a conpany
i ncorporated under the Conpanies Act. M/ learned brothers
say that the fallacy lies in equating rules and regul ations
of a conpany wth rules and regulations franmed by A
statutory body. | do not see where the fallacy Iies. A
conpany nmakes rules and regulations in accordance with the
provisions of the Conpanies Act. A statutory body nakes
regul ations wunder the powers conferred by the statute
creating that body. Both stand on the sane footing as both
derive their authority one fromthe Conpanies Act and the
other fromthe Act which creates that body, for instance in
the case of the Life Insurance Corporation from the Life
| nsur ance Corporation  Act, 1956. The fact t hat a
Corporation like the Life Insurance Corporation is created
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by the statute itself and a conpany cone,-, into existence
in accordance with the provisions of the Conpanies Act does
not nake any difference to this situation. Merely because a
body happens to be a statutory body it does not become any
the less entitled to frane regul ati ons which could be of the
same kind as the regul ati ons nade by a conpany. \Whether a
corporation or a conmpany is created by a statute or under a
statute does not nmake any difference to this principle.

The logic of the three decisions, the validity of which ny
| earned brothers have accepted in their decision in WP. No.
43 of 1972, requires that it should be applied to the
enpl oyees of these three organisations. There is no reason
in principle why a different result should follow just
because a corporation happens to be established by a statute
whereas it is different in the case of a conpany. Whet her
an institution or Organisation is established by a statute
or under a statute inprinciple there is no difference
between  their powers.. Utimtely unless it should be held
that the institution or Oganisation in question is an
"authority’ within the neaning of the termin Article 12 of
the Constitution there canbe no question of the regul ations
franmed by those organisations being deened to be | aw.

In order that an institution nust be an ’authority’ it
shoul d exercise part of the sovereign power or authority of
the State. See in/this
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connection the definition of the wordin the General O auses
Act, which reads is follows

"Local. “authority"  shall rmean a muni ci pa
conmittee, di strict board, ~body of port
conmi ssi oner s or other authority | egal |y

entitled to, or entrusted by the Governnent
with, the control or nanagenent of a nunicipa
or local fund."
They are all concerned with exercising part of the powers of
the State. that is why a Port Trust is given even the power
to make regulations to provide that a breach’ of its

regul ations would be punishable. 1Ininch a case it is
undoubt edl y exercising part of the power of the State. The
whol e purpose of the provisions of Part 111 _of t he

Constitution is to confer fundamental rights on the citizen
as against the power of the State or those —exercising the
power of the State. None of these corporations do so and so
they cannot be the 'State’ or 'authority’.

The <case in British Broadcasting Corpn. v.-Johns [1965 (1)

Ch. 32.1 is very much in point. It is not necessary to
burden this judgnent by quoting extensively from that
decision. It was held there that the B.B.C.  was not an
instrument of Governnent. It was argued in that case / that
the Crown was entitled to a nonopoly of broadcasting and
therefore the Governnent purposes also i ncl ude non-

traditional provinces of Governnent iif the Crown has

constitutionally asserted that they are to be wthin the

provi nce of Governnent. WIIlmer. L.J. quoted with approva

the remarks of Wl berforce, J., against whose judgnent the

Court of Appeal was being heard, to the effect
"So | conme to the conclusion that however
widely one nmay be inclined to extend the
conception of an act or function of governmnent
the Crown has not taken the path of engagaing
itself in a broadcasting service or of
entrusting it to any agent . It has
deliberately chosen the alternative of an
i ndependent instrunent."

There can be no doubt that that is the position in respect
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of the three corporations we are dealing wth.
The di stinction bet ween gover nrent al functions and
comercial functions is, therefore, clear enough. Even in
the United States of American this distinction is clearly
kept in mnd. 1In New York v.United States (90 L. ed. 326)
it was remarked
"That there Ls a Constitutional |line between
the State as government and the State as
trader, was still nore recently nade the basis
of a decision sustaining a |iquor tax against
ni o. "If a state chooses to go into the
busi ness of buying and selling commoditi es,
its right to do so may be conceded so far as
the Federal Constitution is concerned; but the
exercise ~of the right is not the perfornmance
of a governnent rat function .... \Wen a state
enters the nmarket- place. seeking custoners it
divests itself of \its quasi sovereignty pro
672
tanto, and takes on the character of a trader
so far, at least, as the taxing power of the
federal government is concerned.” OChio V.
Hel vering, supra (292 US at 369, 78 L. ed
1310, - 54 S O ’'125). Wen the Onhio Case was
decided it was too late in.the day not to
recogni'ze the vast extension of the sphere of

government, both State and national, conpared
with. ‘that with which the Fat hers wer e
fam |l iar. It could hardl y remai n a

satisfactory constitutional doctrine that only
such State activities are i mmune from federa
taxation as were engaged-in by the States in
1787. Such a static concept of governnent
denies its essential nature. "The science of
gover nirent is  the npbst abstruse of al

sciences; if, ‘indeed, that can be called a
sci ence which has but few fixed principles,
and practically consists in little nmore than
the exercise of a sound discretion, applied to

the exegencies of the state as they arise. It
is the science of experinent." Anderson v.
Dunn. 6 Weat. (U.S.) 204, 226, 5 L. ed. 242,
247.

When this Court cane to sustain the federa
taxing power upon a transportation system

operated by a State, it did so in ways
fam liar in developing the aw from precedent
To precedent. It edged away fromreliance on

a sharp distinction between the "governnental "
and the "trading" activities of a State, by
denying imunity fromfederal taxation to a
State when it "is undertaking a business
enterprise of a sort that is normal |y
within the reach of the federal taxing power
and is distinct fromthe wusual governnenta

functions that are imune from federa

taxation in order to safeguard the necessary

i ndependence of the State." Halvering V.
Powers, supra (293 US at 227, 79 L. ed. 296,
556 S ¢ 117).

It is, therefore, clear that Article 298 of the Constitution
cannot be resorted to for supporting the proposition that
when the State enters into non-governnental activities that
shoul d al so be considered to be a governnental function. In
this connection the history of Article 298 as it is at
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present may be noted.
In Ranjit Kumar Chatterjee v. Union India (AIR 1969 cal. 95)

Basu,

dealing with sinilar contention advanced before

him observed as follows :
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"(iii) M. Dutt, for the petitioner relied
strongly upon the provision in Article 298, as
anmended by t he Constitution (Seventh
Amendnent) Act, 1956, to argue that when
CGovernment takes up a business, it does so in
the exercise of its 'executive power’ and,
therefore, whatever be the agency through
whi ch Government may carry on a business, that
is identified with the Governnent.

Thi s argunent; however, overl ooks the obj ect
and scope of the Anendnent of the Article.
Prior to this anendnent, it was held in sone
cases that since there was no express
provi si on enpowering the Governnent to enter

into a trade, this could not be done without
I'egi sl ati ve sanction-Mli Lal v. State of UP

(ATR 1951 All. 257 FB). This view was
overrul ed by the Supreme Court in the case of
Ram Jawaya v. State of Punjab (1955 2 SCR 225:

AlR /1955 SC 549) and the Amendnent of 1956
sinmply codifies the effect of the decision in
Ram Jawaya' s case (19552 SCR 225: AIR 1955 SC
549) nanely, that legislation is not required
to enpower a Governnent to carry on a
busi ness, it can'do so in the exercise of its
executive power, except, of course,  where a
law is required by some other provision of the
Constitution, say, Article 19(6). But the
effect of the amendnent is not to convert a
comercial function of the Governnent into a

governnmental function. It is to be noted that
even where a State Government carries on a
busi ness, it cannot be treated as a

governmental function to claiminmmunity from
Union taxation, wthout a declaration’ by
Parliament by |aw under  Article 289(3)-vide
AR 1964 SC 1486 at p. 1492. If the Centra

Governnment carries on a business, it can never
be treated as a governnental function to claim
immunity from State taxation because Article
285(1) sinply speaks of 'the property of the
uni on and no busi ness.

It has been held by the Supreme | Court . that
even when the Government carries on a business

departnentally as in the case of Railway, it
cannot be treated as a ’'sovereign “function
for the purpose of ’'suability’. But' that

principle would not apply for the purpose of
determ ning the status of its enpl oyees under
Article 311. Wen the business is carried  on
by a Departnent of the Government, as in the
case of Railways. obviously, the enployees
hold wunder the Government and not under any
separate juristic entity, and so it has been
hel d i n nunerous cases of Parshotam v. Union
of India (AIR 1958 SC 36), Mdti Ramv. N E F.
Ry. (AIR 1964 SC 600). The reason is
obvious, nanely, where the enployer is a
Departnment of the Governnent, no question of a
separate legal entity arises,
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The question, however, becones di fferent,
where the business is carried on through a
separate | egal person, e.g. a statutory
corporation or a conmpany (vide AIR 1966 SC
1364) because in such a case, the enployee is
a servant of a legal entity other than the
Gover nnent . "
The reference to Article 297 of the Constitution in relation
to the QI & Natural Gas Commission's case is not apt
either. That Article does not declare that all oil wherever
found is the property of the Government. It is only the oil
found under the land in the territorial waters and the
continental shelf that i's the property of the Governnent.
This would be also clear if one looks at the G Fields
(Regul ati on & Devel oprent) Act, 1948.
The decision in Tam-in v. Hannaford (1950 1 KB 18) is very
much in point in deciding the questions that arise in the
present case.
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That case ~was concerned with the question whether the
British Transport Commi ssion was a servant or an agent of
the Crown. It was brought into existence by a specia
statute which had many of the qualities which belonged to
corporations of other kinds. It had defined powers which it
could not exceed.  There were no shareholders to subscribe
the capital. The noney which the Corporation needed was
rai sed by borrowi ng and was guaranteed by the Treasury. | f
it could not repay the loss fell on the Consolidated Fund of
the United Kingdom Al those who used the services which
it provided and all whose supplies depended on it were
concer ned in seeing that it was properly  run. The
protection of the interests of the taxpayer, user and bene-
ficiary was intrusted by Parliament to the Mnister of
Transport. He was given powers over this corporation  which

were as great as those possessed by a man who held all the
shares in a private conpany, subject, however, to a duty to
account to Parliament for his stewardship. It 'was the

M nister who appointed the directors, the nenbers of the
Comm ssion, and fixed their renuneration. They  nust give
him any information he wanted. He was given power to give
them directions of of a general nature and they were bound
to obey. The Court Appeal said
"These are great powers but still we ~cannot
regard the corporation as being his agent, any
nore than a conpany is the agent of the
sharehol ders, or even of a sole sharehol der
In the eye of the law, the corporatio

nis its
own nmaster and is answerable as fully as’' any
other person or corporation. It is ~not the
Crown and has none of the inmmunities or
privileges of the Crowmn. |Its servants are not
civil servants, and its property is not' crown
property."

Further on they renarked

"But the carriage of passengers and goods is a
comercial concern which hag never been the
nmonopoly of anyone and we do not think that
its wunification under state control 1is any
ground for conferring Ctowmn privileges upon
it.

The only fact in this case which can be said
to meke the British Transport’ Conmission a
servant or agent of the Crown is the contro

over it which is exercised by the Mnister of
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Transport; but there is anple authority both
in this Court and in the House of Lords for
saying that such control as he exercises is
insufficient for the purpose...... "I'n t he
absence of any such express provision, the
proper inference. in the case, at any rate, of
a commercial corporation, Is that it acts on
its own behal f, even through it is controlled
by a government departnent."

The ease for considering any one of the three corporations

under consideration as a public authority is rmuch weaker

than that either of the British Broadcasting Corporation or

the British Transport Conmi ssion

In Kruse v. fohnson (1898 2 OB 91) In regard to by-laws it

was said :
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"But firstit seens necessary to consider what
is  a bylaw. A by-law, of the class we are
here ~considering, | take to be an ordinance
af fecting the public, or sone portion of the
public, inposed by sonme authority clothed with
statutory powers ordering sonmething to be done
or not - to be done, and accompanied by sone
sanction or penalty for its non-observance.
It necessarily involves restriction of liberty
of Jaction by persons who conme under its
operation as to acts which, but for the bye-
law, = they would be free to do or not do as

t hey pl eased. Further, it involves this
consequence that if validly nmade, it has the
force of law wthin the sphere of its

| egiti mat e operation.™
Contrast these with the effect of the regulations which we
are considering. These regulations apply only to the
enpl oyees of the corporation. They do not affect the public
or any portion of the public, they do not order something to
be done or not to be done acconpani ed by sone sanction or

penalty for its non-observance. ‘Indeed it is this 'test that
was applied in the Rajasthan Electricity Board s case (19673
SCR 377) .

In Hal sbury’s Laws of England (3rd ed., Vol. 9, p. 40) the

law is set out thus :
"All regulations made by a corporation and
intended to bind not only itself ~and -its
officers and servants, but ~nmenmbers of the
public who come within the sphere of their
operation, may properly be called "bye-laws."
whet her they are valid or invalid in point of
law; but the termmy also be. applied to
regul ations binding only on the corporation
its officers and servants."

The distinction here is brought out between what we | would

call rules and regulations in our country.

Allen in his work 'Law and Orders’ (3rd ed., p. 324) refers

to the question raised in Tamin v. Hannaford (supra).

After noting that it was undoubtedly a public authority with

|arge powers, and a considerable neasure of control was

exercised over it, under the Transport Act, 1947, by the

M ni st er of Transport; but in its activities, its
liabilities, the status of its enployees, and its
subordination to statute, it was essentially a separate
corporate body, in no way conparable to a Governnent

departnent, goes on to observe :
"It is interesting to note that bad the
deci si on been ot herw se everyone of the half-
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mllion (approxi mately) enployees of the
rail ways al one woul d have becone a ;’servant
or agent" of the Crown, entitled. to the
privileges of that status."

That unfortunately would be the effect of what my |earned

br ot hers have chosen to do in their judgnent.

It is now time to refer to the decisions of this Court

rel evant to, the subject.
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In the State Tradi ng Corporation of India Ltd. & Ors. v. The

Commercial Tax Oficer, Visakhapatnam & O's. [1964 (4) SCR

99] Justice Shah pointed out that :
The question whether a corporation is an agent
or servant of the State must be decided on the
facts of ‘each,case. |In the absence of any
statutory provision, a conmercial corporation
acting on its. behalf, weven if it is
con.trolled wholly or partially by a
Government departnent, will be presuned not to
be a servant or an agent of the State. Were,
however, the corporation is performng in
subst ance ~governnental .. and not comercial,
functions, an interence will readily be nmmde
that it is-an agent of the Governnent."

The case in Tamin v. Hannaford was relied upon for this

proposition.

In Life Insurance Corporation of India v. Sunil Kunmar
Mukherjee Os. [1964 (5). SCR 528] the order under
consi deration was one issued by the Central. CGover nirent

under section 11(2) of the Act in exercise of its powers
under that section. By that section it was the Centra
Covernment that was given the power to alter (whether by way
of reduction or otherw se) the renuneration and other. termns
and ,conditions of service to such an extent and in_ such
manner as it thought fit, That power so conferred was to be
exerci sed notw t hstandi ng any thing contained in sub-section
(1), or in the Industrial D sputes Act, 1947, wor / In any
other law for the tine being in force, or in any award,
settlenent or agreenent for the time being in force. The
order therefore had statutory effect and the order of
term nation of services of the enployee was therefore .in
contravention of the ’statutory provision: That decision
cannot therefore support any argunent that regul ati ons made
under a statute have statutory effect.
In Andhra Pradesh State Road Transport Corporation v. The
Income Tax Officer & Anr. [1964 (7) SCR 17] a Constitution
Bench ,of this Court held that State Road Transport
Corporation is not the State. |In that judgnent the decision
in Tamin v. Hannaford was also referred to and after an
exhaustive analysis of the various sections of the Act it
was poi nted out that
" all the relevant provisions enphatically
bring out the separate personality of the
corporation and proceed on the basis that the
trading activity is run by the corporation-and
the profit and |oss that would be nade as a
result of the trading activity would be the
profit and | oss of the corporation. There is
no provision in the Act which has attenpted to
l[ift the veil fromthe face of the corporation
and thereby enable ,the shareholders to claim
that despite the formwhich the Organisation
has taken, it is the sharehol ders who run the
trade and who can claimthe incone coning from
it as their own.
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The decision in K S. Ramamurthi Reddiar v. The Chief Com
m ssi oner, Pondicherry [1964 (1) SCR 656] is not helpful in
deci di ng what an authority is because the appellate in that
case was a quasiJudicial authority,
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In Kasturilal v. Stale [1966 (1) SCR 375] a Constitution
Bench of this Court after an exhaustive reference to all the
earlier decisions. pointed out
It is not difficult to realise the
significance and inportance of naking such a
distinction particularly at the present tine
when, in the pursuit of their welfare ideal
the Governnments of the States as well as the
CGovernment of India naturally and legitimtely
ent er into many conmer ci al and ot her
undert aki ngs and activities which have no
relation with the traditiona
cept of
governmental activities in which the exercise
of sovereign- power . is involved. It is
necessary to limt the area of these affairs
of the State in. relation to the exercise of
soverei gn power, so that if acts are commtted
by CGovernnent enployees in relation to other
activities. whi ch nay be conveni ently
descri bed as nongovernnmental or non-sovereign
citizens who have a -cause -of action for
danmages shoul d not be precluded from nmaking
their  claimagainst the State. ~That is the
basis on which thearea of the State inmunity
agai nst such clains nust be limted."
It would, therefore, be wong to consider the, words "other
authorities" in Article 12 as including  any corporation
whi ch does not exercise par, of the governnmental functions
of the State.
The Raj asthan State Electricity Board v. Mhan Lal (1967 (3)
SCR 377) is a very inportant decision. After noting the
neaning of the word "authority™ given in Wbster’'s /Third
New- International. Dictionary the nmajority Wnt on to point
out that the dictionary meaning of the word " authority" was
wi de enough to include all bodies created by a statute on
which powers are conferred to carry out —governnental  or
guasi - governnental functions. The first point to be  noted
is that- none of the functions wth which the three
corporations under consi deration are concer ned, are
governnmental or quasi-governmental functions. The work done
by the G| & Natural Gas Conm ssion al ways used to be done
by the various oil conpanies |ike Burmah Shelf. St andard
Vacuum etc. The work done by the Life Insurance Corporation
was done by various insurance conpanies and the |Industria
Fi nance Corporation is merely carrying out functions which
any bank can carry on. Wen the majority further went on to
observe
"The expression "other authorities" is wde
enough to include within it every authority
created by a statute anti functioning wthin
the territory of India, or under the contro
of the Governnent of India."
It can only be wth regard to authority exerci si ng
governmental or quasi-governmental functions. The clue to
the decision is given really in the foll ow ng passage
"The circunstance that the Board under the
Electricity Supply Act is required to carry on
sone activities of the na-
678
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ture of trade or comerce does not, therefore,
give any indication that the Board nust be
excluded fromthe scope of the word "State" as
used in Art. 12. On the other hand, there are
provisions in the Electricity Supply Act which
clearly show that the powers conferred on the
Board include power to give directions, the
di sobedi ence of which is punishable, as a
crimnal offence........ The Board was clearly

an authority to which the provisions

of Part
[1l of the Constitution were applicable.™
This makes it clear. that the fact that the Board carried on
activities in the nature of trade or commerce could be a
ground for excluding it fromthe scope of word "State" but
for the fact that it was given powers to give directions the
di sobedi ence of which was puni shable as a criminal offence.
W need not-now pause to consider whether where a body
carries out functions both with regard to trade and commrerce
and al so exercises powers, which only a State can exercise
i ke giving directions ~the disobedience of which is
puni shable as a crinminal offence, the obligations and
restrictions which are inposed by the Constitution on the
exerci se of those powers by the State should not be confined
to those powers and with regard to the carrying on the trade
and comerce it should not be treated as any other ordinary
comer ci al concern
Justice Shab’s concurring judgnent bring out iin sharp focus
the ration of the decision by the majority. He said
"The Board is an authority invested by statute
with certain sover ei gn powers of
the State...... and to issue directions under
certain provisions of the Act and to enforce
conpliance with those directions. The. ' Board
is also invested by statute wth extensive
power s of control over electricity
undert aki ngs. The  power to nake rules and
regulation and to administer the Act is in
substance the sovereign power ,of “the State
del egated to the Board. The Board is, in ny
judgrment, "other authority" within the neaning
of Art. 12 of the Constitution.
The expression "authority inits etynologica
sense, :neans a body invested with power to
conmand or give an ultimte decision, or
enf orce obedi ence, or having a legal ,right to
conmand and be obeyed.". ..... In considering
whet her a statutory or constitutional body is
an authority, within the nmeaning of Art. 12,
it woul d be necessary to bear in mnd not only
whet her against the authority, fundanmenta
rights in ternms absolute arc intended to be
enforced, but also 'whether it was intended by
the Constitution-makers that the authority was
invested with the sovereign power to inpose
restrictions on very inportant and basi c
fundanental free. |ons.
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In ny judgenent, authorities constitutional or
statutary invested with power by |aw but not
sharing the sovereign power do not fall within
the expression "State" as defined in Art. 12,
Those authorities which are invested wth
soverei gn power, i.e., power to nake rules or
regul ations and to administer or enforce them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 58 of 63

to the detrinment of citizens and others fal
within the definition of "State"” in Art. 12,

and constitutional or statutory bodies

whi ch do
not share that sovereign power of the State
are not, in my judgnent, "State" wthin the
nmeani ng of Art. 12 of the Constitution.”

This is not in any way contrary to what najority deci ded but

only explains and brings out in bold relief what has been

laid down by the majority.

In Co-op. Bank v. Indust. Tribunal (1970 (1)SCR 205) it

was hel d
"The principle that rules franed under a
statute have the force of statute does not
apply tobye-laws of a cooperative society.
They nerely govern the internal managenent
busi ness or admmnistration of a society and
may be bi ndi ng between the persons effected by
them but are neither |aw nor do they have the
force of law. ~ They are just like conditions
of service laid down by contract between the
parties, ~or |like bye-laws under the Articles
of Associ ation of a conpany under t he
Conpani es ~Act, or Standing Oders certified
under the Industrial Enmploynent (St andi ng
O der s) Act , 1946. Ther ef or e, t he
circunmstances that in-granting relief, the
Tri bunal may have to vary the special bye-laws
framed by the, Cooperative Banks does not |ead
to the.inference that the Tribunal = would be
nmaki ng orders contrary to | aw and therefore is
i ncompetent to grant the reliefs clainmed. The
Jurisdiction granted to the Tribunal \ by the

I ndustri al Di sput es Act is not t he
jurisdiction of nmerely adm nistering existing
laws and enforcing existing contracts. The

Tribunal has the jurisdiction even /to vary
contracts of service between enployer and
enpl oyees. Further in the Andhra Act there is
no prohibition that the conditions of ~service

prescribed are not to be altered. Therefore
the reliefs could only be granted by the
I ndustrial Tribunal and could not fall ~w thin

the Scope of the Registrar’s powers under the
Cooperative Societies Act."
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The main contention on behalf of the three organisations put
forward by the learned Addl. Solicitor Ceneral was that if

we hold that these corporations are State and the
regul ations as having the force of |aw there would be no
room for any reference to the Industrial Tribunal under the
I ndustri al Di sputes Act, and that would be a gr eat
di sadvant age from which the | abour woul d suffer.
In Warehousing Core. v. Tyagi (1970 (2) ~SCR
250) it was held
"A declaration to enforce a contract of
personal service will not normally be granted.
The exceptions are : (i) appropriate cases of.
public servants who have been disnmissed from

service in contravention of Art.

11; (i)
di sm ssed wor kers under industrial and |abour
law, and (iii) when a statutory body has acted
in breach of a nmandatory obligation inposed by
a statute."

3
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On the facts of this case it was held that a breach had been
conmitted by the appellant of regulation 16(3), but such an
order nade in breach of the regulations would only be
contrary to the terns and conditions of relationship between
the appellant and the respondent and it would not be in
breach of any statutory obligation because the Act does not
guarantee any statutory status to the respondent, nor does
it 1inpose any obligation on the appellant in such natters.
Therefore, the violation of the regulation could not have

the effect of treating the enployee as still in service or
entitling him to reinstatenment. This case was rightly
relied wupon by the |earned Addl. Solicitor GCeneral as

supporting his point.
The decision in I.A C v. Sukhdeo Rai (1971 (Supp) SCR 510)
had to consider the case of the Indian Airlines which is one
of the parties in the cases before us. This Court referred
to its earlier decisions in Tewari’s case (1964(3) SCR 55)
and Rajasthan State  Electricity Board case (supra) and
di stingui shed the case in Life Insurance Corporation. of
India v.. _Mikherjee (supra). it also explained Naraindas
Barot’'s case (1966 (3) SCR40).. It then held that
"Though made under the power conferred by
statute, the regulations nerely enbody the
terns and conditions of service in the
Cor poration but do not constitute a statutory
restriction as to the kind of contracts which
the Corporation can nake with its servants or
the 'grounds con which it can terminate therm
That 'being so, and the Corporation having
undoubtedly power to dismss “its enployees,
the dismssal of the respondent. was wth
jurisdiction and al though
681
it was wongful in the sense of its being in
breach of the ternms ~and conditions which

gover ned the rel ati onship bet ween the
Cor por ati on and. the respondent, it did
subsi st.

The present case, therefore, did not fal
under any of the three well-recognised
exceptions laid down by this Court; hence the
respondent was only entitled to damages  and
not to the declaration that his disnmissal was
null and void."
My | earned brothers have referred to Naraindas Barot's  case
(1966 (3) SCR 40) and state that as it was decided by the
Constitution Bench, the U P. Warehousi ng Corporation’s case
[1970 (2) SCR 250] and the Indian Airlines case (1971 (2)
SCR 192 : 1971 (Supp) SCR 510) are in direct conflict' 'with
fornmer decision in Naraindas Barot’s case. The question
whet her the Road Transport Corporation was a State wthin
the neaning of that termunder Art. 12 of the Constitution
was neither raised nor decided there. Nor was the question
whet her the regulations under consideration in that case
were, of a statutory character raised or decided. That case
is not an authority for the proposition that the Road
Transport Corporation was a State or that its regulations
had the effect of law. The discussion in this case would
therefore have to proceed on the basis that it |lays down no
ratio and the U P. Warehousi ng Corporation and the Indian

Airlines cases are still good law. The Sirsi Minicipality
case (1973 (1) SCC 409) and Tewari's case (1964 (3) SCR 55)
stand, however, on a different footing. They are both

concerned wi th bodies which were undoubtedly 1ocal bodies
and therefore a State and they coul d provide no support for
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the view which nmy | earned brothers have taken

It only remains to deal with the two points nade by the
| earned Add]. Solicitor General for the Corporations. One
was that if the regulations are held to be law the renedy
under the Industrial Disputes Act would not be available to
the enployees of these Corporations because under the
I ndustrial Disputes Act the Tribunals have the right to form
a new contract for the parties if the enploynent is a natter
of contract but it cannot do, so if it is a mtter of
statute and the decision that the regulations are law would
have the result of causing detriment to the interest of the
enpl oyees. I do not think that that consideration need
deter wus fromholding that the regulations are law if it
could be so held on other grounds.

Anot her argunent of hi's was that these enploynents are a
matter of personal service and therefore the test whether
the contract could
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be specifically enforced shoul d be taken into consideration
in deciding whether a declaration that a dismissal of an
enpl oyee in any case is void and he shoul d be reinstated.

do not think that in the nodern conmercial and industria

world the idea of personal service has nuch rel evance. It
m ght have had its-place in the context of 19th Century.
There is no question of personal service in a large
commercial or industrial Organisation and this consideration
need not therefore stand in the way of our - accepting the
enpl oyees’ contention if it is otherwise acceptable.

The various provisions contained in respect of the various
organi sations |ike the State Road Transport Corporation or
the British Transport Commssion in Tamin v. ‘Hannaford
woul d show that the power of control or even'the financia

interest of the State in these Corporations was as high as,
if not higher than, that of the State in'these corporations

under consi der ati on. So nhone of t he consi derati ons
mentioned by nmy |learned brothers would help them to reach
the conclusion that these corporations are the State. The

power of the owner in hire-purchase agreenent and the / power
of the nortgages under S. 69 of the Transfer of Property Act
to sell the nortgaged property by exercising his right of
private sale can be usefully conpared in connection with the
powers conferred on the Industrial Finance Corporation. ~ Nor
do | think that section 25 of the QI & Natural Gas
Comm ssion Act, 1959 would make.it a State. The test Jlaid
down for deciding what is a State in. the Raj ast han
Electricity Board case, that is of commanding other people
to do or not to do a thing on pain of punishment, 1is not
there. | do not see how, as |long as that decision holds the
field, it is opento this Bench to take a different ~ view
Al the other decisions of this Court have followed only
t hat Vi ew. The decision of ny learned brothers is
unsupportable in principle against the weight of authority
and frought with serious consequences. Suddenly overnight
by the fiat of this Court all these bodies which till
yesterday were not considered to be a State or other
authority would be considered to be other authority and
their enployees entitled to provisions of Part Ill of the
Constitution. W would be opening a veritable Pandora’s
box. The protection given to Governnent servants india have
no parallels anywhere in the world. They were getting on
wel |l enough till the Government of India Act, 1935. Til

then there was no statutory protection given to them [See
Venkata Rao's case (supra) and Rangachari’s case (supra)].
It is a well known fact that it was the [ack of confidence
of the British Government in the capacity of the Indians to
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manage their own affairs that-led to section 240 becom ng
part of the Governnent of India Act, 1935. This section is
a forerunner of the present Article
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311 of the Constitution. It is to be wondered why the
franmers of the Constitution should have copi ed the
provi sions of the- Government of India Act 1935 with regard
to GCovernnment servants. Be that as it nay, there at |east
we have got the saving grace of Article 310. e’ s
experience in the various High Courts as well as in this
Court would have made it anply clear that not nerely Art.
311 but Articles 14 and 16 are resorted to by wvarious
Government servants to take up matters till the Court of the
last resort even in petty matters like seniority, scale of
pay and even minor punishnents. My a tine have the
| earned Judges of this Court felt unhappy about the tinme of
the Court Dbeing taken for days together by petty nmatters
relating to Governnent servants and wi shed that there were a
separate Court for dealing with these matters. By deciding
that organisations |ike the ones under consideration in
these cases are 'other authority’ and the regulations they
make is |law we would at once at one stroke be creating a
| arge mass of neo- Government servants and Articles 14 and 16
woul d provide anply opportunities for endless litigation

One would readily agree that |abour whether enployed by
private industry or industry run by the Governnent shoul d be
treated equally. But that one class of |abour, that is
[ abour enployed inindustry run by the Governnent, should be
nore equal than others is a proposition which no reasonable
m nded person can agree to. ~The enployees of the public
sector industries would get even nore advantages than even
the Governnment servants to whom Articles 309, 310 and 311

apply. In the nane of industrial —action Ilife wll be
par al ysed. They are not subject to same rules and
regul ations or discipline to which the Government servants
are subject,. They would be different fromthe days when

they were treated |ike enployees of private firns and were
subject to the ordinary |law of nmaster and servant and becone
entitled to be treated even better than the  CGovernment
enpl oyees. One has only to refer to one’'s —experience of
what has happened to the Life Insurance Corporation or the
various nationalised banks since they were nationalised.
M spl aced synpathy is sonetines responsible for our attitude
to labour. These days |abour is not the weak and hel pless
force that it was in the 19th Century. They are strong,

well organised, rich and powerful. |In England the Trade
Uni on Congress is able to dictate to successive Governnents
on all sorts of matters. In Anerica it is said that indust-
rial in nanagers have to wait hat-in-hand before the

officers of the trade union bosses. George Meany of the
A F.L. and C.1.0 is able to dictate to the Government. one
has only to refer to Jimry Hoffa of the Teanmsters’ Union in
Arerica to know how powerful trade unions are. To the
legitimate armoury of |abour |ike strike and picketing —and
i ndustrial negotiations this country has dubi ous distinction
of hav-
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ing added ’'gherao’, a nost uncivilised form of wongful
confinenent in order to force concessions from mnmanagements
and even heads of institutions, even educati ona
institutions. There is no question there of any
negoti ati ons. The nmanagenent or the head of the institution
has to either surrender or be prevented fromeating or even
answering calls of nature and to be kept incomunicado wth
the outside world. These are not dire forebodi ngs of what
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wi Il happen but nerely an enuneration of what 1is actually
happeni ng. Wth the trade unions coming up to this Court
even in matters of mnor punishment of a single workman and
somet i nes even against interim orders of i ndustria
tribunals it would be litigants paradise.

I have read the judgnent of ny |earned brother Mathew, J.
with great interest and respect for the vast amount of
| ear ni ng and phil osophical consideration that he has
best owed on the subject. It is obvious therefrom however,
that he realises that the earlier decisions of this Court do
not support the viewtaken by him or ny other |earned
brethren. Wsat he says about |abour and the public service
corporations, at best establish that they should be subject
to control. But it does not establish that public service
corporations owned by the Governnent should be treated
differently from other public service corporations. That is
why | said it is reasonable that |abour in both cases should
be treated alike. It does not establish that |abour in
public' service corporations owned by Governnent should be
treated |'i ke Governnent servants engaged in admnistering or
enforcing - functions and duties connected with governmenta
functi ons.

I would hold that Gl & Natural Gas Conmission, Life
I nsurance Corporation and the Industrial  Finance Corporation
are not authorities within the neaning of Article 12 of the
Constitution and regul ations framed by themhave no force of
I aw. The enployees of these statutory bodies have no
statutory status and they are not entitled to declaration of

being in enploynent when their dismissal or removal is in
contravention of statutory provisions.
ORDER

By order of the Court.
Rul es and Regul ati ons of the G| and Natural Gas Comm ssion
Life |Insurance Corporation, Industrial Finance Corporation
have the force of |aw
The enployees of these statutory bodies have a statutory
status and they are entitled to a declaration of being in

enpl oynent when their dismissal or renoval i s in
contravention of statutory provisions.
685

These statutory bodies are authorities within the neani ng of
Art.12 of the Constitution

in Cvil Appeal No. 2137 of 1972, the declaration granted by
the H gh Court that the order renoving Bhagatram Sardarsingh
Raghuvansi from service is null and void and that he
continues in service is upheld. The wit of mandanus issued
by the Hi gh Court is also upheld.

In Cvil Appeal No. 1655 of 1973, the wit of rmandanus
granted by the High Court is upheld.

In Cvil Appeal No. 1655 of 1973, the wit of _mandanus
granted Corporation is an authority within the nmeaning of
Art. 12 of the Constitution for the reasons given in this
j udgrent . The conclusion of the Hgh Court that the
regul ations have not the force of lawis set aside. The
concl usion of the H gh Court that Corporation should not  be
permtted to enforce the regulations nmentioned in clauses
(1) and (4) of Regulation 25 is upheld.

In CGivil Appeal No. 115 of 1974, the Judgment of the High
Court is set aside. The Finance Corporation is an authority
within the neaning of Art. 12. The Regulations of the
Corporation have the force of law. The conclusion of the
High Court that the Association is not entitled to raise a
pl ea of discrimnation on the basis of Art. 16 is set aside.
The appeal s are di sposed of accordingly.

The parties will pay and bear their own costs in all these
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appeal s.
P. H P.
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