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1. Leave granted.

2. Chal |l enge in this appeal filed by the revenue is to the
correctness of the decision rendered by a Division Bench of the
Gujarat H gh Court allowing the Special Civil Application filed
by the appell ant.

3. Background facts in a nutshell are as foll ows:

4, The respondent-a Private Limted Conpany filed its
return of incone for Assessnent year 2001-02 on 30th

Cct ober, 2001 declaring total loss of Rs.2,70,85,105/-. The
said return was processed under Section 143(1) of the Incone
Tax Act, 1961 (in short the \021Act\022) accepting the |oss returned
by the respondent. Notice under Section 148 of the Act was

i ssued on the ground that claimof bad debts as expenditure

was not acceptable. On 12th May, 2004 a return of incone
declaring the loss at the sane figure, as declared in the
original return, was filed by the respondent under protest.

Copy of the reasons recorded was furni shed by the appellant

on the respondent s\ 022 request sone tine in Novenber, 2004.

The respondent raised various objections, both on jurisdiction
and nerits of the subject matter recorded in the reasons. On
4t h February, 2005 the appellant di sposed of the objections

hol ding that the initiation of reassessnent proceedi ngs was
valid and he had jurisdiction to undertake such an exercise. /It
is in the aforesaid backdrop of facts that the inmpugned notice
under Section 148 of the Act dated 12th May, 2004 was
chal | enged by the respondent.

5. The High Court allowed the wit petition follow ng the
deci sion of the Hi gh Court in Adani Exports v. Deputy
Conmi ssi oner of |Incone Tax (Assessment) (1999) 240 ITR

224,

6. In support of the appeal |earned counsel for the appellant
submitted that the factual position involved in Adani Exports\022
case (supra) was entirely different. That was a case relating to
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Section 143 (3) of the Act and the present case relates to
Section 143(1) of the Act. It is pointed out that return was
filed by the respondent for the concerned assessnent year i.e.
2001- 2002 on 30.10.2001. The return was processed under
Section 143 (1) of the Act on 26.11. 2001. The revenue audit
rai sed an objection relating to a debit of Rs.1285.72 |akh as
bad debt out of total expenditure of Rs.1307.64. Since the
conditions stipulated under Section 36(1)(vii) read with Section
36(2) of the Act were not fulfilled, the assessing officer
reopened the assessment by issuing a notice in terns of
Section 148 of the Act on the ground that it has reason to
bel i eve that the incone assessable to tax had escaped
assessment within the neani ng of Section 147 of the Act. The
respondent asked for the reason for re-opening the

assessment. On 31.5.2004 a return of inconme declaring the

| oss of the original return was filed by the respondent under
protest and raised various objections relating to jurisdiction
and nerits of the subject matter. The sane was di sposed of

by the assessing officer holding the initiation of re-assessnent
proceedi ngs-was valid and the assessing officer had
jurisdiction to undertake the exercise. Thereafter a wit
petition was filed as noted above. The H gh Court relying on
the decision in Adani Exports\022 case (supra), which had no
application, allowed the wit petition

7. According to the | earned counsel” for the appellant the

di stinction between the position as under Section 143(1) of the

Act vis-a-vis under Section 143(3) of the Act has been

conpletely | ost sight of by the Hi gh Court. Adani\022s case (supra)
related to a case under Section 143(3) of the Act.

8. Learned counsel for the respondent on the other hand
supported the order.

9. In order to consider therival subm ssions, it is necessary
to take note of Section 143(1) (as it stood before and after
amendment with effect fromJune 1, 1999), 147 and 148. The

provi sions read as follows:

After anmendnent:

\023143. Assessnent- (1) Were a return has been
made under section 139, or in response to a notice
under sub-section (1) of Section 142, -

(i) if any tax or interest is found due on the basis of
such return, after adjustnent of any tax

deducted at source, any advance tax paid, any

tax paid on self-assessnment and any anount paid

ot herwi se by way of tax or interest, then, without
prejudi ce to the provisions of sub-section (2), an
intimation shall be sent to the assessee

speci fying the sum so payabl e, and such

intimation shall be deened to be a notice of

demand i ssued under Section 156 and all the

provi sions of this Act shall apply accordingly; and

(ii) if any refund is due on the basis of such return
it shall be granted to the assessee and an

intimation to this effect shall be sent to the

assessee:

Provi ded that except as otherw se
provided in this sub-section, the
acknow edgnent of the return shall be deened
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to be an intimation under this sub-section
where either no sumif payable by the assessee
or no refund is due to him

Provi ded further that no intimation under
this sub-section shall be sent after the expiry
of two years fromthe end of the assessnent
year in which the income was first
assessabl e\ 005.\024

Bef ore anendnent:

10. Section 143(1) as it stood at the point of time when the
intimation was gi ven under the said provision, so far as
rel evant, read as foll ows:

\023143. (1) (a) Where a return has been nade under
section 139, or in response to a notice under sub-
section (‘1) of section 142,\027

(i) if any tax or interest is found due on the basis of
such return, after adjustnment of any tax deducted

at source, any advance tax paid and any anount

pai d otherwi se by way of tax or interest, then

wi t hout prejudice to the provisions of sub-section

(2), an intimation shall be sent to the assessee

speci fying the sumso payabl e, and such intimation

shal |l be deemed to be a notice of demand i ssued

under section 156 and all the provisions of this Act

shal | apply accordingly; and

(ii) if any refund is due on the basis of such return
it shall be granted to the assessee:

Provided that in conputing the tax or interest
payabl e by, or refundable to, the assessee, the
foll owi ng adjustnents shall be made in the incone
or loss declared in the return, nanely :\027

(1) any arithnetical errors in the
return, accounts or docunents
acconpanying it shall be rectified;

(ii) any loss carried forward, deduction
al | owance or relief, which, on the basis of
the informati on available in such return
accounts or docunents, if prima facie

adm ssi ble but which is not clainmed in

the return, shall be all owed;

(iii) any |loss carried forward, deduction
all onance or relief claimed in the return,
whi ch, on the basis of the information
avail abl e in such return, accounts or
docunents, is prim facie inadm ssible,
shal | be di sal lowed:

Provided further that an intimation shall be
sent to the assessee whether or not any adjustnent
has been made under the first proviso and
notwi t hstanding that no tax or interest is due from
hi m
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Provided also that an intinmation under this
cl ause shall not be sent after the expiry of two years
fromthe end of the assessnent year in h the incone
was first assessable.

147. Inconme escapi ng assessnent.\0271f the
Assessing Oficer, has reason to believe that any

i ncome chargeable to tax has escaped assessnent

for any assessnment year, he may, subject to the
provi sions of sections 148 to 153, assess or
reassess such incone and al so any ot her incone
chargeable to tax which has escaped assessnent

and which comes to his notice

subsequently in the course of the proceedi ngs under
this section, or reconpute the loss or the
depreciation al lowance or any other allowance, as
the case may be, for the assessnent year concerned
(hereafter in this section and in sections 148 to 153
referred to as the rel evant assessnent year):

Provi ded that where an assessnent under sub-
section (3) of section 143 or this section has been
nmade for the rel evant assessnent year, no action
shal | be taken under this section after the expiry of
four years fromthe end of the rel evant assessmnent
year, unless any incone chargeable to tax has
escaped assessnent for such assessment year by
reason of the failure on the part of the assessee to
nmake a return under section 139 or in response to a
notice i ssued under sub-section (1) of section 142 or
section 148 or to disclose fully and truly all materia
facts necessary for his assessnment for that
assessnent year.

Expl anation 1.\027Producti on before the Assessing
O ficer of account books or other evidence from
whi ch material evidence could, with due diligence,
have been di scovered by the Assessing O ficer wll
not necessarily amount to disclosure within the
nmeani ng of the foregoing proviso.

Expl anation 2.\ 027For the purposes of this section,
the followi ng shall also be deened to be cases where
i ncome chargeable to tax has escaped assessnent,
nanel y:

(a) where no return of income has been furni shed by
the assessee although his total income or the tota

i ncome of any other person in respect of which he is
assessabl e under this Act during the previous year
exceeded t he maxi mum anount which is not

chargeabl e to i ncone-t ax;

(b) where a return of income has been furni shed by
t he assessee but no assessnent has been made and
it is noticed by the Assessing O ficer that the
assessee has understated the income or has

cl ai med excessive | oss, deduction, allowance or
relief in the return

(c) where an assessnment has been nade, but\027

(i) i ncome chargeable to tax has been
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under - assessed ; or

(ii) such incone has been assessed at
too low rate ; or

(iii) such incone has been made the
subj ect of excessive relief under this Act ;
or

(iv) excessive loss or depreciation
al  owance or any other allow ance under
this Act has been conputed.

148. Issue of notice where incone has escaped
assessment .\ 027(1) Before nmaking the assessnent,
reassessnent or reconputation under section 147,

the Assessing Oficer shall serve on the assessee a
notice containing all or any of the requirenents

whi ch may be included in a notice under sub-

section (2) of section 139; and the provisions of this

Act shall, so far as may be, apply accordingly as if
the notice were a notice i ssued under that sub
secti on.

(2) The Assessing Oficer shall, before - issuing any
notice under this section, record his reasons for
doi ng so.\024

11. It is to be noted that substantial changes have been
made to section 143(1) with effect fromJune 1, 1999, Up to
March 31, 1989, after a return of income was filed the
Assessing O ficer could nmake an assessnment under section
143(1) without requiring the presence of the assessee or the
producti on by him of any evidence in support of the return
Where the assessee objected to such an assessnent or where

the officer was of the opinion that the assessment was

i ncorrect or inconplete or the officer did not conplete the
assessment under section 143(1), but wanted to make an
inquiry, a notice under section 143(2) was required to be

i ssued to the assessee requiring himto produce evidence-in
support of his return. After considering the material and

evi dence produced and after naking necessary inquiries, the

of ficer had power to make assessment under section 143(3).
Wth effect fromApril 1, 1989, the provisions underwent
substantial and material changes. A new schene was

i ntroduced and the new substituted section 143(1) prior to the
subsequent substitution with effect fromJune 1, 1999, in
clause (a), a provision was nade that where a return was filed
under section 139 or in response to a notice under section
142(1), and any tax or refund was found due on the basis of
such return after adjustnent of tax deducted at source, any
advance tax or any anount paid otherw se by way of tax or
interest, an intimation was to be sent without prejudice to the
provi sions of section 143(2) to the assessee specifying the sum
so payabl e and such intimtion was deened to be a notice of
demand i ssued under section 156. The first proviso to section
143(1)(a) allowed the Departnent to nake certain adjustnents
in the income or loss declared in the return. They were as
fol |l ows:

(a) an arithnetical error in the return, accounts and
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docunents acconpanying it were to be rectified,;

(b) any loss carried forward, deduction, allowance or
relief which on the basis of the information avail abl e
in such return, accounts or documents, was prim

facie adm ssible, but which was not claimed in the
return was to be all owed;

(c) any loss carried forward, relief clained in the
return which on the basis of the information as
avail able in such returns accounts or docunents
were prima facie inadm ssible was to be disall owed.

12. What were perm ssible under the first proviso to section
143(1)(a) to be adjusted were, (i) only apparent arithnetica
errors in the return, accounts or docunents acconpanyi ng the
return, (ii) loss carried forward, deduction allowance or relief,
whi ch was prima facie adm ssible on the basis of information
avail able in the return but not claimed in the return and
simlarly (iii) those clainms which were on the basis of the

i nformati on available in the return, prima facie inadni ssible,
were to be rectified/ allowed/disallowed. Wat was pernissible
was correction of errors-apparent on the basis of the

docunent s acconpanying 'the return. The Assessing Oficer

had no authority to nake adjustnents or adjudi cate upon any
debat abl e i ssues. In other words, the Assessing O ficer had no
power to go behind the return, accounts or docunents, either

in allowing or in disallow ng deductions, allowance or relief.

13. One thing further to be noticed is that intimation under
section 143(1)(a) is given without prejudice to the provisions of
section 143(2). Though technically the intimation issued was
deened to be a demand notice issued under section 156, that

did not per se preclude the right of the Assessing Oficer to
proceed under section 143(2). That right is preserved and is

not taken away. Between the period fromApril 1, 1989 to

March 31, 1998, the second proviso to section 143(1)(a),

requi red that where adjustnents were nmade under the first
proviso to section 143(1)(a), an intimation had to be sent to the
assessee notw thstanding that no tax or refund was due from

hi m after nmaki ng such adjustnents. Wth effect from April 1,
1998, the second proviso to section 143(1)(a) was substituted

by the Finance Act, 1997, which was operative till June 1

1999. The requirement was that an intimati on was to be sent

to the assessee whether or not any adjustnment had been nade
under the first proviso to section 143(1) and notwi thstandi ng
that no tax or interest was found due fromthe assessee
concerned. Between April 1, 1998 and May 31, 1999, sending

of an intimation under section 143(1)(a) was mandatory. Thus,
the legislative intent is very clear fromthe use of the word
\023intimati on\ 024 as substituted for \023assessnent\ 024 that two different
concepts energed. Wil e maki ng an assessnent, the

Assessing O ficer is free to nake any addition after grant of
opportunity to the assessee. By mmki ng adjustnents under the
first proviso to section 143(1)(a), no addition which is

i mperm ssible by the information given in the return could be
made by the Assessing Officer. The reason is that under

section 143(1)(a) no opportunity is granted to the assessee and
the Assessing O ficer proceeds on his opinion on the basis of
the return filed by the assessee. The very fact that no
opportunity of being heard is given under section 143(1)(a)

i ndi cates that the Assessing Oficer has to proceed accepting
the return and nmaki ng the permissible adjustnents only. As a
result of insertion of the Explanation to section 143 by the
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Fi nance (No. 2) Act of 1991 with effect from Cctober 1, 1991

and subsequently with effect fromJune 1, 1994, by the

Fi nance Act, 1994, and ultimately omitted with effect from

June 1, 1999, by the Explanation as introduced by the

Fi nance (No. 2) Act of 1991 an intimation sent to the assessee
under section 143(1)(a) was deened to be an order for the

pur poses of section 246 between June 1, 1994, to May 31

1999, and under section 264 between Cctober 1, 1991, and

May 31, 1999. It is to be noted that the expressions

\023i ntimati on\ 024 and \ 023assessnent order\024 have been used at
di fferent places. The contextual difference between the two
expressions has to be understood in the context the

expressions are used. Assessnent is used as neani ng

sonetines \ 023t he conputation of incone\024, sonetines \023the
determ nati on of the anpunt of tax payabl e\ 024 and soneti nes

\ 023t he whol e procedure |aid down in the Act for inposing liability
upon the tax payer\024. In the scheme of things, as noted above,
the intimation under section 143(1)(a) cannot be treated to be
an order of assessnment. The distinction is also well brought

out by the statutory provisions as they stood at different

poi nts of tinme. Under section 143(l1)(a) as it stood prior to Apri
1, 1989, the Assessing Oficer had to pass an assessnent

order if he decided to accept the return, but under the

amended provi sion, the requirenment of passing of an

assessment order has heen di spensed with and instead an
intimation is required to be sent. Various circulars sent by the
Central Board of Direct Taxes spell out the intent of the
Legislature, i.e., to nmininize the departmental work to
scrutini ze each and every return-and to concentrate on

sel ective scrutiny of returns. These aspects were highlighted

by one of us (D. K Jain.J) in Apogee International Limted v.
Union of India [(1996) 220 ITR 248]. It may be noted above
that under the first proviso to the newy substituted section
143(1), with effect fromJune 1, 1999, except as provided in

the provision itself, the acknow edgnent of the return shall be
deenmed to be an intimation under section 143(1) where (a)

either no sumis payable by the assessee, or (b) no refund is
due to him It is significant that the acknow edgnent is not
done by any Assessing O ficer, but nostly by mnisterial staff.
Can it be said that any \023assessnent\024 is done by then? The
reply is an enphatic \023no\024. The intimtion under section
143(1) (a) was deened to be a notice of demand under section

156, for the apparent purpose of making nmachi nery provisions
relating to recovery of tax applicable. By such application only
recovery indicated to be payable in the intinmation becane
perm ssi ble. And nothing nore can be inferred fromthe

deemi ng provision. Therefore, there being no assessnent

under section 143(1)(a), the question of change of opinion, as
cont ended, does not ari se.

14. Additionally, section 148 as presently stands is
differently couched in | anguage from what was earlier the
position. Prior to the substitution by the Direct Tax Laws
(Amendrent) Act, 1987, the provision read as foll ows:

\023148. |ssue of notice where incone has escaped
assessment .\ 027(1) Before nmaking the assessnent,
reassessnent or reconputation under section 147,

the Assessing Oficer shall serve on the assessee a
notice containing all or any of the requirements

whi ch may be included in a notice under sub-

section (2) of section 139; and the provisions of this
Act shall, so far as may be, apply accordingly as if
the notice were a notice issued under that sub-

secti on.
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(2) The Assessing Oficer shall, before issuing any
notice under this section, record his reasons for
doi ng so.\024

15. Section 147 prior to its substitution by the Direct Tax
Laws (Anendnent) Act, 1987, stood as follows:

\023147. | ncone escapi ng assessnent.\0271f\027

(a) the Assessing Oficer has reason to believe that,
by reason of the om ssion or failure on the part of
an assessee to nake a return under section 139 for
any assessnent year to the Assessing Officer or to

di sclose fully and truly all material facts necessary
for his assessment for that year, income chargeable
to tax has escaped assessnment for that year, or

(b) notwithstanding that there has been no onission
or failure as mentioned inclause (a) on the part of
the assessee, the Assessing Oficer has in
consequence of information in his possession

reason to believe that income chargeable to tax has
escaped assessnent /for any assessnment year

he may, subject to the provisions of sections
148 to 153, assess or reassess such incone or
recompute the | oss or the depreciation allowance, as
the case may be, for the assessnent year concerned
(hereafter in sections 148 to 153 referred to as the
rel evant assessnent year).

Expl anation 1.\ 027For the purposes of thi's section,
the follow ng shall also be deemed to be cases where
i ncome chargeable to tax has escaped assessnent,
nanely :\027

(a) Were incone chargeable to tax has been
under assessed ; or

(b) where such incone has been assessed at too | ow
rate ; or

(c) where such inconme has been nmade t he subject of
excessive relief under this Act or under the Indian
I ncome-tax Act, 1922 (11 of 1922); or

(d) where excessive |oss or depreciation allowance
has been conput ed.

Expl anation 2.\ 027Producti on before the Assessing
O ficer of account books or other evidence from
whi ch material evidence could with due diligence
have been di scovered by the Assessing O ficer will
not necessarily amount to disclosure within the
nmeani ng of this section.\024

16. Section 147 authorises and permts the Assessing Oficer

to assess or reassess incone chargeable to tax if he has

reason to believe that incone for any assessnent year has

escaped assessnent. The word \023reason\ 024 in the phrase \023reason
to believe\ 024 woul d nean cause or justification. If the Assessing
O ficer has cause or justification to know or suppose that
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i ncome had escaped assessnent, it can be said to have reason

to believe that an inconme had escaped assessnent. The

expression cannot be read to nmean that the Assessing O ficer
shoul d have finally ascertained the fact by | egal evidence or
concl usi on. The function of the Assessing Oficer is to
adm ni ster the statute with solicitude for the public exchequer
with an inbuilt idea of fairness to taxpayers. As observed by
the Del hi High Court in Central Provinces Manganese Ore Co.

Ltd. v. I1TO[1991 (191) ITR 662], for initiation of action under
section 147(a) (as the provision stood at the relevant tine)
fulfillment of the two requisite conditions in that regard is
essential. At that stage, the final outcone of the proceeding is
not relevant. In other words, at the initiation stage, what is
required is \023reason to believe\024, but not the established fact of
escapenment of income. At the stage of issue of notice, the only
guestion is whether there was relevant material on which a
reasonabl e person coul d have formed a requisite belief.

Whet her the material s woul d conclusively prove the

escapenment is-not the concern at that stage. This is so

because the formation of belief by the Assessing Oficer is
within the real'mof subjective satisfaction (see ITOv. Selected
Dal urband Coal Co. Pvt. Ltd. [1996 (217) ITR 597 (SO] ;

Raymond Woollen MIIs Ltd. v. ITO[ 1999 (236) ITR 34 (SO ].

17. The scope and effect of section 147 as substituted with
effect fromApril 1, 1989, as also sections 148 to 152 are
substantially different fromthe provisions as they stood prior
to such substitution. Under the old provisions of section 147,
separate clauses (a) ‘and (b) laid down the circunstances

under which incone escapi ng assessment for the past

assessment years could be assessed or reassessed. To confer
jurisdiction under section 147(a) two conditions were required
to be satisfied firstly the Assessing Oficer nmust have reason to
bel i eve that income profits or gains chargeable to incone tax
have escaped assessnment, and secondly he nust al so have

reason to believe that such escapenent has occurred by

reason of either (i) om ssion or failure on the part of the
assessee to disclose fully or truly all material facts necessary
for his assessnment of that year. Both these conditions were
condi tions precedent to be satisfied before the Assessing

O ficer could have jurisdiction to issue notice under section
148 read with section 147(a) But under the substituted

section 147 existence of only the first condition suffices. In
other words if the Assessing Oficer for whatever reason has
reason to believe that inconme has escaped assessnent it

confers jurisdiction to reopen the assessnment. It is however to
be noted that both the conditions nust be fulfilled if the case
falls within the anbit of the proviso to section 147. The case at
hand is covered by the main provision and not the proviso.

18. So long as the ingredients of section 147 are fulfilled, the
Assessing Officer is free to initiate proceedi ng under section
147 and failure to take steps under section 143(3) wll not

render the Assessing Oficer powerless to initiate reassessnent
proceedi ngs even when intinmation under section 143(1) had
been i ssued.

19. I nevitable conclusion is that High Court has wongly
appl i ed Adani\022s case (supra) which has no application to the
case on the facts in view of the conceptual difference between
Section 143(1) and Section 143(3) of the Act.

20. Learned counsel for the respondent submitted that other
points are available to be raised. Since no other point was
urged before the High Court, we find no reason to examine if
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any other point was avail able. The appeal is allowed without
any orders as to costs.




