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Appel | ant s were workrmen of the Respondent conpany. They were
transferred to Siwan (Bi har), Farrukhabad (U.P.) and Karinmganj (Assan) by
letters of transfer dated 3.10.1994. According to them the said orders of
transfer were violative of the  Menorandum of Undertaki ng dated
18.12.1989 and were issued with an ill-notive of victimzing themfor their
trade union activities. As despite requests, the purported orders of transfer
were not revoked, they sought intervention of the Labour Conm ssioner
West Bengal by a letter dated 1.3.1995. ~Allegedly, a conciliation proceeding
was initiated, but during the pendency thereof, their services were
term nated by Respondent Conpany by letters dated 15.4.1995.

Contending that the said orders of term nation were unauthorized, arbitrary
and illegal, as no donestic enquiry was held prior thereto, they raised an
i ndustrial dispute.

The State of West Bengal, in exercise of its jurisdiction under Section
10(1)(c) read with Section 2A of the Industrial D sputes Act, 1947 referred
the following dispute for its adjudication to the Third Industrial Tribunal
West Bengal

"Whet her the termination of service of (1) Shri Bikash
Bhusan Ghosh (2) Shri Pradi p Kumar Mikherjee and (3)

Shri Shyama Charan Mallick is justified? VWhat relief, if
any, are they entitled to?"

Before the said Tribunal, inter-alia a contention was raised that the
State of West Bengal had no jurisdiction to make the reference. Parties to the
ref erence, however, adduced their respective evidences on nerit of the
matter.

The question in regard to maintainability of the said reference was
determ ned by the Tribunal in terns of an order dated 30.3.1999 hol ding the
sane to be maintainabl e.

By reason of an Award dated 10.10.2002, the Tribunal opined that the
orders of termi nation passed agai nst the appellants were illegal and they
were directed to be re-instated in service with back wages. Aggri eved by
and dissatisfied with the said order, Respondent filed a Wit Petition before
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the Calcutta Hi gh Court which was marked as WP. No. 2495 of 2002. By

a Judgrment and Order dated 11.7.2003, the said Wit Petition was di sm ssed.
On an intra-court appeal filed by the Respondents under clause 15 of the
Letters Patent of the Calcutta H gh Court, marked as G A No. 3157; a

Di vi sion Bench of the Hi gh Court, however, w thout going into the merit of
the matter held that the State of Wst Bengal, being not the appropriate
Government in respect of the dispute raised by the appellants, had no
jurisdiction to make the reference and on that premi se allowed the said
appeal and consequently set aside the Award nade by the Tribunal as al so
the judgnent and order of the |earned Single Judge.

M. Pradi p Ghosh, | earned senior counsel appearing on behalf of the
appel l ant, in support of this appeal, inter-alia would subnit that the Division
Bench of the Hi gh Court conmitted a manifest error in passing the
i mpugned judgnment in-so far as it proceeded on the basis that no document
was brought on records to show that the appellants had raised a dispute in
regard to the orders of transfer passed against themwhich in fact had been
done and the sane was pendi ng before the conciliation officer. Qur
attention in this connection has been drawn to a letter dated 23.3.1995 issued
by Joi nt Labour Conmi ssioner, Wst Bengal to the Personnel Manager of
Ms. Sandoz (1) Ltd., pre-decessor of the respondent Conpany which is in
the follow ng ternms;

"Wth reference to the above subject, you are requested to
kindly make it convenient to see the undersigned in this
office on 12.04.1995 at 3.00 p.m for-a discussion with the
concerned representatives."

The | earned counsel would contend that in the said conciliation
proceedi ng, the respondents did not participate, which was initiated on the
basis of a letter dated 1.3.1995 addressed to the Labour Comi ssioner
Covernment of West Bengal by the appellants. It was furthernore
submitted that the Division Bench of the High Court, in arriving at the
af orement i oned decision, failed to consider the decision of this Court in
Wor knmen of Shri Rangavillas Mtors (P) Ltd. & Anr. 'v. Shri Rangavil as
Motors (P) Ltd. and Ors. ([1967] 2. S.C.R 528) in-its proper perspective.

M. Chander Uday Singh, |earned senior counsel appearing on behal f
of the respondent, on the other hand, would contend that no conciliation
proceedi ng was pending in regard to the order of transfer as alleged or at all
It was submitted that in fact, the appellants categorically stated before the
I ndustrial Tribunal that they would not questionthe orders of transfer, but
only woul d question the orders of termnination. Havi ng regard to the fact
that the orders of transfer dated 3.10.1994 were given effect to by relieving
the worknen of the charges they had been hol ding at Cal cutta, |they woul d
be deened to have been attached to their transferred places and as they
failed to join, their services were lawfully termnm nated.

As the Division Bench of the H gh Court did not enter into the nerit
of the matter, we do not intend to deal with the questions as to whether any
conciliation proceedings was, in relation to the orders of transfer passed as
agai nst the appellants, in fact pending before the Deputy Labour
Conmi ssi oner, \Wst Bengal or not. Appellants, however, in our opinion
coul d not have questioned the orders of transfer in view of the nature of the
i ndustrial dispute referred to by the State of Wst Bengal for determi nation
thereof by the Il Industrial Tribunal, West Bengal. The orders of transfer
were, thus, not in issue before the |earned Tri bunal

It is, however, not disputed that the orders of ternmination were served
upon the appellant at Calcutta. The orders of termi nation as agai nst them
wer e passed for not obeying the orders of transfer. The transfer of the
appel l ants, therefore, had some nexus with the order of their term nation
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fromservices. It is, therefore, not correct to contend that the State of West
Bengal was not the appropriate governnent.

In Shri Rangavillas Mtors (P) Ltd. (supra), the concerned worknan
was engaged as a foreman. He was transferred from Bangal ore to
Krishnagiri. He questioned the validity of the said order of transfer. The
conpany initiated disciplinary proceedi ng agai nst himand he was renoved
fromservices. State of Mysore nade a reference. The validity of the said
ref erence was questioned. This Court opined;

"....This takes us to the other points. M. OP.

Mal hotra strongly urges that the State Government of
Mysore was not the appropriate Government to nmke

the reference. He says that although the dispute
started at Bangal ore, the resolution sponsoring this

di spute was passed in Krishnagiri, and, that the proper
test to be appliedin the case of individual disputes is
wher e the di spute has been sponsored. It seens to us
that on the facts of this case it is clear that there was a
separ at e ‘establ i shmrent at Bangal or e and Mahal i ngam

was working there. There were a nunber of other

wor kmen working in this place.. The order of transfer,

it is true, was made in Krishnagiri at the head office,
but the order was to operate on a workman working in
Bangal ore. In our view the H gh Court was right in

hol ding that the proper question to raise is : where did
the dispute arise ? Odinarily, if there is a separate
establi shment and the workman is working in that
establishnent, the dispute would arise at that place.
As the High Court observed, there should clearly be

sone nexus between the dispute and the territory of

the State and not necessarily between the territory of
the State and the industry concerning which the

di spute arose......

Referring to a decision of this Court in Indian Cable Co. Ltd. v. Its
Wor knmen [ 1962 Supp. 3 SCR 589], it was held that the subject-matter of the
di spute, substantially arose within the jurisdiction of the Mysore
Gover nment .

W may notice that in Paritosh Kumar-Pal v. State of Bi har and
others [1984 LAB. |.C 1254], a full Bench of the Patna H gh Court held;

"13. Now an incisive analysis of the aforesaid authoritative
enunci ati on of [aw would indicate that three clearcut principles or
tests for determining jurisdiction emerge, therefrom For clarity
these may be first separately enunerated as under:

(i) Where does the order of the term nation of services
oper at e?
(ii) Is there sone nexus between the industrial dispute arising

fromtermnation of the services of the worknman and the
territory of the State?

(iii) That the well-known test of jurisdiction of a civil Court
i ncluding the residence of the parties and the subject

matter of the dispute substantially arising therein would be
applicable.”

Referring to the provisions of the Code of Civil Procedure, it was held
that the situs of the enploynment of the workman woul d be a rel evant factor
for determining the jurisdiction of the court concerned.
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The Hi gh Court, however, has relied upon a decision of the said Court
in Indian Express Newspaper (Bonbay) Pvt. Ltd. v. State of Wst Benga
[2005-11-LLJ 333], wherein it was held;

"40. The basis of the findings of the | earned single
Judge in the first wit application and that of the
Tri bunal thereafter on remand and the subsequent
findings of the | earned single Judge on the second
wit application is that when M. Sanpat’s services
were term nated he was stationed in the Calcutta

of fice of the Newspaper company. Wile M.

Sanpat was no doubt served with the order of

term nation of his service in Calcutta, we are
constrained to say that the sane would not vest the
State Governnent in West Bengal with authority

under Section 2(a)(ii) of the lndustrial D sputes Act
to make a reference under Section 10 of the said

Act . Firstly, at the said point of tinme the Calcutta
of fice of the Newspaper conpany no longer had

control over M. Sanpat whose services had been
transferred to Bonbay and it was the Bonbay office
whi ch had control over his services. That M.

Sanpat was in Cal cutta and was served with the
notice of the order of term nation of his service in
Calcutta is only because of the fact that he had
chosen not to conply with the order transfer dated
August 1, 1988, by which he had been transferred to
Bonbay with effect from August 5, 1988, and had

not al so chall enged the sane before any forum M.
Sanpat nay have nmde representations to the

Bonbay office with regard to such order of transfer,
but the sane was never the subject-matter of any
judicial or quasi-judicial proceeding and it is only
after he was served with the order of term nation of
his service that M. Sanpat raised a dispute in
respect thereof. In our view, notw thstanding the
fact that M. Sanpat had been served with such

order in Calcutta, his situs of enploynent being
Bonbay, he ought to have raised an industria

di spute relating to the termnation of his services in
Bonbay and the Governnent of Maharashtra would

have been the appropriate Governnment to nake a

ref erence under Section 10 of the aforesaid Act in
respect of such dispute.”

Wth respect to the Division Bench, we do not think that it has posed
unto itself a correct question of law. It is not in dispute that the appel l'ants
did not join their duties at the transferred places.” According to them as the

orders of transfer were illegal, their services were termnated for not
conplying therewith. The assertion of the respondent that the appellant
were relieved fromjob was unilateral. |If the orders of transfer were to be set

asi de, they would be deened to be continuing to be posted inCalcutta. The
legality of the orders of transfer, thus, had a direct nexus with the orders of
term nation. What woul d constitute cause of action, has recently been
considered by this Court in Om Prakash Srivastava v. Union of India and

Anot her [(2006) 6 SCC 207] wherein it was hel d;

"12. The expression "cause of action" has acquired a
judicially settled neaning. |In the restricted sense
"cause of action" nmeans the circunstances forming the
infraction of the right or the i medi ate occasion for the
reaction. In the wider sense, it means the necessary
conditions for the maintenance of the suit, including not
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only the infraction of the right, but also the infraction
coupled with he right itself. Conpendi ousl y, as noted
above, the expression neans very fact, which it would

be necessary for the plaintiff to prove, if traversed, in
order to support his right to the judgnent of the court.
Every fact, which is necessary to be proved, as

di stingui shed fromevery piece of evidence, which is
necessary to prove each fact, conprises in "cause of
action". (See Raj asthan High Court Advocates’ Assn.

v. Union of India [(2001) 2 SCC 294] )

13. The expression "cause of action"” has sonetines

been enpl oyed to convey the restricted idea of facts or
ci rcunst ances which constitute either the infringenent
or the basis of a right-and no nore. In a w der and
nore conprehensive sense, it has been used to denote

the whol e bundl e of material facts, which a plaintiff
must prove in order to succeed. These are all those
essential facts w thout the proof of which the plaintiff
nmust fail in his suit ( See @Qurdit Singh v. Minsha Singh
[(1977) 1 SCC 791] )

14. The expression "cause of action" is generally
understood to nmean a situation or state of facts that
entitles a party to naintain an action in a court or a
tribunal; a group of operative facts giving rise to one or
nore bases of suing; a factual situation that entitles one
person to obtain a renedy in court from another person
(see Black’s Law Dictionary). |In Stroud’ s Judicia
Dictionary a "cause of action" is stated to be the entire
set of facts that gives rise to an enforceable claim the
phrase conprises every fact, which if traversed, the
plaintiff nust prove in order to obtain judgnent. In
Words and Phrases (4th Edn.) the nmeaning attributed to
the phrase "cause of action" in common | egal parlance
is existence of those facts, which give a party a right to
judicial interference on his behalf. (See Navinchandra
N. Majithia v. State of Maharashtra [(2000) 7 SCC 640

2001 SCC (Cri) 215]"

Judged in that context al so, a part of cause of ~action arose in Calcutta
in respect whereof, the State of Wst Bengal was the appropriate
gover nment . It may be that in a given case, two States nmay have the
requisite jurisdiction in terns of clause (¢) of sub-section (1) of Section 10
of the Industrial Disputes Act. Assuming that other State Governments had
also jurisdiction, it would not mean that although a part of cause of action
arose within the territory of the State of Wst Bengal, it would have no
jurisdiction to make the reference.

There is another aspect of the matter which -cannot be |ost sight off. |If
the provisions contained in the Code of Civil Procedure are given effect to,
even if the Third Industrial Tribunal, West Bengal had no jurisdiction, in
view of the provisions contained in Section 21 of the Code of G vi
Procedure, unless respondent suffered any prejudice, they coul d not have
guestioned the jurisdiction of the Court. In Kiran Singh and others v.
Chaman Paswan and ot hers [A1.R 1954 SC 340], this Court held;

(6) ... If the question now under consideration fell to
be determi ned only on the application of genera
principles governing the matter, there can be no

doubt that the District Court of Mnghyr was

"coram non judice’ and that its judgnent and decree
woul d be nullities. The question is what is the

ef fect of section 11 of the Suits Valuation Act on
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this position.

(7) Section 11 enacts that notwi thstandi ng anything
in section 578 of the Code of Civil Procedure an
objection that a Court which had no jurisdiction over
a suit or appeal had exercised it by reason of over-
val uati on or under-valuation, should not be
entertai ned by an appellate Court, except as

provided in the section. Then follow provisions as
to when the objections could be entertained, and

how they are to be dealt with. The drafting of the
section has cone in \026 and deservedly \026 for
considerable criticism but amidst nuch that is
obscure and confused, there is one principle which
stands out clear and conspicuous. It is that a decree
passed by a Court, which would have had no
jurisdiction to hear a suit or appeal but for over-
val uati.on or under-valuation, is not to be treated as,
what it woul d be but for the section, null and void,
and that ‘anobjection to jurisdiction based on over-
val uati on-or under-val uation, should be dealt with
under that section and not otherw se.

The reference to section 578, now section 99, C P.C

in the opening words of the section is significant.

That section, while providing that no decree shall be
reversed or varied in appeal on account of the

def ects mentioned therein when they do not affect

the nerits of the case, excepts fromits operation
defects of jurisdiction. Section 99 therefore gives no
protection to decrees passed on nerits, when the

Courts which passed them | acked jurisdiction as a

result of over-valuation or under-valuation. It is
with a viewto avoid this result that section 11 was
enact ed. It provides that objections to the

jurisdiction of a Court based on over-valuation or
under-val uation shall not be entertained by an
appel | ate Court except in the nmanner and to the
extent nentioned in the section. 't is a self-
cont ai ned provision conplete in itself, and no
objection to jurisdiction based on over-val uati on-or
under -val uati on can be raised otherw se thanin
accordance with it.

Wth reference to objections relating to
territorial jurisdiction, section 21 of the G vi
Procedure Code enacts that no objection to the place
of suing should be allowed by an appellate or
revi sional Court, unless there was a consequent
failure of justice. It is the same principle that has
been adopted in section 11 of the Suits Val uation
Act with reference to pecuniary jurisdiction. The
policy underlying sections 21 and 99, C.P.C. and
section 11 of the Suits Valuation Act is the sane,
nanely, that when a case had been tried by a Court
on the nerits and judgnment rendered, it should not
be liable to be reversed purely on technical grounds,
unless it had resulted in failure of justice, and the
policy of the legislature has been to treat objections
to jurisdiction both territorial and pecuniary as
technical and not open to consideration by an
appel | ate Court, unless there has been a prejudice on
the nmerits. The contention of the appellants,
therefore, that the decree and judgment of the
District Court, Mnghyr, should be treated as a
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nullity cannot be sustained under section 11 of the
Suits Valuation Act."

{See also MD. Arny \Welfare Housing Organisation v. Sunanga
Services (P) Ltd [(2004) 9 SCC 619] }

Yet agai n appellants bei ng worknmen, their services were protected in
terns of the Industrial D sputes Act, 1947. If their services were protected,
an order of termination was required to be comunicated. Comrunication
of an order of termnation itself may give rise to a cause of action. An order
of termination takes effect fromthe date of comunication of the said order
In State of Punjab v. Amar Singh Harika [ A l.R 1966 SC 1313], this Court
hel d;

"(11) ... It is plain that the nere passing of an order of
di sm ssal woul d not be effective unless it is published
and communi cated to the officer concerned. If the

appoi nting authority passed an order of dismssal, but
does not ‘conmunicate it to the officer concerned,
theoretically it is possible that unlike in the case of a
judicial order pronounced in Court, the authority may
change its mnd and decide to nodify its order. It may
be that in sone cases, the authority may feel that the
ends of justice would be net by denoting the officer
concerned rather than dismssing him An order of

di smi ssal passed by the appropriate authority and kept
with itself, cannot be said to take effect unless the

of ficer concerned knows about the said order and it is

ot herwi se communi cated to all the parties concerned.

If it is held that the nmere passing of the order of

di sm ssal has the effect of term nating the services of
the of ficer concerned, various conplications nay arise.

If before receiving the order of dismssal, the officer
has exercised his power and jurisdiction to take
decisions or do acts within his authority and power,
woul d those acts and deci sions be rendered invalid after
it is known that an order of dism ssal had al ready been
passed agai nst hinf Woul d the officer concerned be
entitled to his salary for the period between the date
when the order was passed and the date when it was
conmuni cated to hin® These and ot her conplications
woul d inevitably arise if it is held that the order of

di smi ssal takes effect as soon as it is passed, though it
may be comunicated to the officer concerned severa

days thereafter. It is true that in the present case, the
respondent had been suspended during the materia

period; but that does not change the position that if the
of ficer concerned is not suspended during the period of
enquiry, conplications of the kind already indicated
woul d definitely arise. W are therefore, reluctant to
hol d that an order of dism ssal passed by an appropriate
authority and kept on its file w thout conmunicating it
to the officer concerned or otherw se publishing it wll
take effect as fromthe date on which the order is
actually witten out by the said authority; such an order
can only be effective after it is comunicated to the

of ficer concerned or is otherw se published. When a
public officer is renoved from service, his successor
woul d have to take charge of the said office; and except
in cases where the officer concerned has al ready been
suspended, difficulties would arise if it is held that an
of ficer who is actually working and hol di ng charge of

his office, can be said to be effectively renoved from
his office by the nere passing of an order by the
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appropriate authority. In our opinion, therefore, the

Hi gh Court was plainly right in holding that the order of
di smi ssal passed agai nst the respondent on the 3rd June
1949 coul d not be said to have taken effect until the
respondent cane to know about it on the 28th My

1951."

{See also Ranjit Singh v. Union of India [(2006) 4 SCC 153] }

For the reasons aforementioned, the inpugned judgment of the
Di vi sion Bench of the Hi gh Court cannot be sustained. It is set aside
accordingly. The matter is remtted back to the H gh Court for consideration
of the Letters Patent Appeal on nmerit. Appeal is allowed. However, in the
facts and circunstances of the case, there shall be no order as to costs.




