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ACT:
Crimnal Revision-Enhancement of sentence-Power of High
Court - Enhancenent -~ beyond the maxi mum sentence inposable by
trial Court-Code of Criminal Procedure (V of 1898), ss. 31
and 439.

HEADNOTE:
The appel l ants were tried before an Assistant Sessions judge
for the offence of dacoity under s. 395 |Indian Penal Code.
Under 3. 31(3) Code of Crimnal Procedure, (as it then
stood) the Assistant Sessions judge could award a maxi mum
sentence of seven years rigorous inprisonnent. 'He convicted
the appellants and sentenced themto five years rigorous
i mprisonment each. The appel |l ants appealed to the High
Court, and the High Court, in its revisional jurisdiction
issued a notice to the appellants for enhancenent of
sentence. The Hi gh Court dism ssed the appeal and enhanced
the sentence to ten years rigorous inprisonment.
Hel d, t hat the Hgh Court had, in its revisi ona
jurisdiction wunder S. 439 Code of Criminal Procedure, the
power to enhance the sentence beyond the limt of the
maxi mum sentence that could have been inposed by the tria
Court.
Bed Raj v. The State of Utar Pradesh, (1955) 2 S.C.R |/ 583,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 165 of
1957.

Appeal by special |eave fromthe judgnent and order dated
the 4th August, 1955, of the Patna High Court in Crimna
Appeal No. 699 of 1953 with Criminal Revision No. 205 of
1954, arising out of the judgment and order dated the 12th
December, 1953,
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of the Court of the Assistant Sessions Judge, Second Court
Chapra in Trial No. 70 of 1953.

G C. Mathur., for the appellants.

S. P. Varma, for the respondent.

1957. Cctober 28. The follow ng judgment of the Court was
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del i vered by
SINHA J.- The only question for determination in this appea
is whether the Hgh Court inits revisional jurisdiction

has the power to enhance the sentence, as it has done in the
i nstant case, beyond the limt of the maxi num sentence that
could have been inposed by the trial court, on the accused
persons. The appellants, along with others, were placed on
their trial before the Assistant Sessions Judge of Chapra in
the district of Saran, for the offence of dacoity under s.
395, Indian Penal Code. They, along with two others, were
convi cted under s. 395, Indian Penal Code, and sentenced to
rigorous inprisonnent for 5 years, by the Assistant Sessions
Judge, by his Judgnent and order dated Decenber 12, 1953.
The other accused were acquitted. The convicted persons
preferred an appeal to the Hi gh Court at Patna. The High
Court, inits revisional jurisdiction, while admtting the
appeal , called upon the appellants to show cause why, in the
event of their convictions being nmaintained, their sentence
shoul d - not ~be enhanced. The appeal and the rule for
enhancenent of sentence were heard together by a D vision
Bench —of that Court. The Hgh Court, by its judgment and
order dated August 4, 1955, allowed the appeal of two of the
appel l ants and acquitted them but maintained the conviction
as against the renmining six appellants. On the question of
sentence, the “High Court observed that the " offence of

dacoity has increased trenmendously. It is a very heinous
of fence as innocent persons, while sleeping in their houses,
are attacked and their bel ongings are taken by force." The
H gh Court, therefore, was of the opinion that a sentence of
five years’ ri gorous i mpri sonnment was "extrenely
i nadequat e". I't, therefore, enhanced the sentence to 10
years’ rigorous inprisonnent in each
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and obt ai ned special |eave to appeal linmted to the question

of sentence only, the question being whether the H gh Court
had the jurisdiction to enhance the sentence beyond the
limts of the power of the'trial court itself

The occurrence of dacoity which is the subjectmatter of the
charge agai nst the appellants, along with others, took place
on the night between July 1 and 2, 1952, in the house of
Ranjit Bahadur, a minor. After mdnight, 16 or 17 ~dacoits,
fully armed with various deadl y weapons, broke open the main
entrance door of the house with an axe. After going into
the house, they broke open boxes and tanpered with the iron
safe, and renoved articles worth twenty  thousand rupees.
The inmates of the house were over-powered. ~ Sone of them
slipping out of the house, raised a big fire which is the
customary form of alarmraised agai nst the invading crowd of
dacoits. On that alarm a nunber of people of the village
turned up but had not the courage to face the /'dacoits for
fear of being shot. They contented thenselves wth using
bri ckbats against the dacoits who nade good their escape
with their booty. It would, thus, appear that it was a
serious occurrence involving the lives and fortunes of the
inmates of the house, and naturally, the H gh Court took a
very serious view of the offence

In this Court, the learned counsel for the appellants, who
appeared ami cus curiae, contended, in the first place, that
the H gh Court had exceeded its powers in enhancing the
sentence from 5 to 10 years inasmuch as the trial court
itself could not have inflicted a sentence of inprisonnent
for nore that 7 years. Alternatively, he contended that the
Hi gh Court had not kept in view the dictumof this Court in
the case of Bed Raj v. The State of Uttar Pradesh (1), while
enhanci ng the sentence agai nst the appellants before it. And
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lastly, it was contended that in any view of the matter, in
the circunmstances of this case, the sentence of 10 vyears
ri gorous inprisonment is too severe. |n our opinion, there

is no substance in any one of these contentions.

(1) [1955] 2 S.C.R 583.
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The main point on which the special |eave was granted is the
guestion of the conpetence of the High: Court to inpose a
hi gher sentence than that which could have been inposed by
the |[|earned Assistant Sessions Judge under s. 31(3) of the
Code of Crimnal Procedure. The learned trial judge could
not have inposed a termof inprisonnent exceeding 7 years.
The argunent is that the Hgh Court could enhance the
sentence fromb5 to 7 years and no nore. This argument is
sought to be enforced by the consideration that it nust be
presuned that the | earned Assistant Sessions Judge had been
entrusted with the trial of the accused persons wth the

full know edge that, on conviction, the accused persons
could be punished with a termof inprisonnent not exceeding
7 ' _years. Inits revisional jurisdiction, the H gh Court

could exercise its powers only to correct any m stakes made
by the learned trial judge. The High Court coul d,

therefore, at the nost, say that the trial judge should have
inflicted the highest punishnment, it had been enpowered by
the Code, /'to inpose. The H gh Court could not, at the
revisional stage, it was further argued, insist wupon a
hi gher puni shnment bei ng awarded by the trial court than 7
years’ rigorous inprisonnent-.

The power of  the High Court to enhance a sentence, is
contained in sub-s. (1) of s. 439 of the Code, which clothes
the Hi gh Court with the powers of a Court of Appeal under
the Code, as also the power to enhance the sentence. Sub-s.
(1) itself, does not contain any words of linmtation on the
power to enhance the sentence. Hence, the High Court could
i npose any sentence up to the maximumlimt prescribed by
the Indian Penal Code, for a particular offence. In this
case, therefore, the Hiygh Court could inpose the maxinmm
sentence of inmprisonnment for life under s. 395, Indian Pena

Code. 1s there anything in the Code of Crimnal Procedure,
which limts that power ? The fact that the'trial of the
case was entrusted to a court with a limted jurisdiction:in

the matter of sentence, could not be used to inpose a limt
on the power of a High Court to inpose a proper and
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adequate sentence. That the Legislature did not intend to
impose a limt on the power of the High Court to inflict an
adequate sentence in a trial held by a Court of Session, is
nmade clear by the provisions of sub-s. . (3)  of s. 439,
Crimnal Procedure Code, which is in these terns:

" (3) Were the sentence dealt with under this section has
been passed by a Magistrate acting otherwise than under
section 34, the Court shall not inflict a greater punishnment
for the offence, which, in the opinion of such. Court, the
accused has conmitted, than m ght have been inflicted for
such offence by a Presidency Magistrate or a Magistrate of
the first class.”

Section 32 of the Code lays down the sentence which
magi strates may, ordinarily, impose, which is a term of
i mprisonnment not exceeding two years, in the case of
Presi dency Magistrates and Magi strates of the first «class
(omtting all reference to fine). But in certain specified
areas, s. 30 enpowers the Governnent to invest a District
Magi strate or a Magistrate, first class, with the power to
try, as a mgistrate, all offences not punishable wth
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deat h. A magi strate so enpowered under s. 30, may pass a
sentence of inprisonnent for a termof 7 years or |ess.
Thus, the powers of an Assistant Sessions Judge, under s.
31(3) and of a nmgistrate specially enmpowered under s. 30 to
i npose a sentence of inprisonment, are the same, the terns
of s. 31 (3) and s. 34 being al npst identical. From the
terns of s. 439(3), it is clear that the only limtation on
the power of a High Court to inpose punishnent is in respect
of cases tried by magistrates other than those specially
enpowered under s. 30, and thus, vested with higher powers
of puni shnent under s. 34. Sub-section (3) aforesaid, does
not imnmpose any limts on the powers of the Hgh Court in
cases dealt with by a nagistrate specially enpowered under
s. 30. Hence, in such a case, the H gh Court has the power
to i nmpose a sentence hi gher than that which could have been
i mpposed by such a magistrate. That sub-section has no
reference to a trial held by a Court of Session. If the High
Court can enhance the sentence beyond
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t he maxi mum sentence which coul d be awarded by a nagistrate
speci ally enmpowered under s. 30, and acting under s. 34,
there is no reason tohold that the H gh Court’s power in
respect of enhancing the sentence in a trial held by an
Assi stant Sessions Judge, should be limted in the way
suggested on behalf of the appellants. Sub-section (3) of
s. 439, thus, nakes it clear that there is no limtation on
the power | of the H gh Court to enhance a sentence to the
maxi mum prescri bed by the |ndian Penal Code, except in cases
tried by magistrates other than those especially enpowered
under s. 30, Crimnal Procedure Code. The |earned counse

for the appellants very properly infornmed us that there are
sonme reported decisions of sone of the Hi gh Courts which
have-gone against his contention, and that ‘there is no
decision which has taken~a view in support of hi s
contenti on. In our opinion, there is no provision in the
Code of Crimnal Procedure, which limts the power of the
Hi gh Court in the way suggested on behal f of 'the appellants,
and there are no reasons which mlitate against the decision
of the H gh Courts taking that view The case relied  upon
on behalf of the appellants in support of  their ‘second
contention (Bed Raj v. The State of Uttar Pradesh (1)), also

seens to point to the sane conclusion as will appear from
the follow ng observations
at p. 584:

" Now, though no limtation has been, placed on the High
Court’s power to enhance it is neverthel ess a judicial @ act

and, like all judicial acts involving an exercise of
di scretion, nust be exercised along wellknown judicia
lines."

On the second contention, there is no doubt that the
guestion of sentence is a matter of discretion which has to
be exercised in a judicial way, that is to say, the sentence
i mposed by the trial court should not be lightly interfered
wi th and shoul d not be enhanced. unless the appellate  court
conmes to the conclusion, on a consideration of the entire
circunstances disclosed in the evidence, that the sentence

i nposed is inadequate. In the instant case, the H gh Court
has

(1) [1955] 2 S.C.R 583.
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poi nted out that the incidence of the offence of dacoity has
gone up to such an extent that in proved cases of serious
dacoity, |like the one in hand, deterrent punishment is
called for. The Hi gh Court was, therefore, justified in
i mposing the sentence of 10 years’ rigorous inprisonment.
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In view of

enhanced by
accordi ngly,

the circunstances disclosed in the case, as

i ndi cated above, it cannot be asserted that the sentence as

the H gh Court is excessive. The appeal is,
di smi ssed

Appeal dism ssed.




