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PETI TI ONER
THE STATE OF RAJASTHAN
Vs.
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MOJOR SI NGH AND OTHERS
DATE OF JUDGVENT: 17/ 02/ 1999
BENCH

G B Pattanai k, M Bnthah

JUDGVENT:
Shah. J.

In Sessions Case No. 63 of 1982 decided on 3rd
Sept., 1983, the Additional Sessions Judge, Hanumangarh in
all convicted the seven accused, nanely, Major Singh, Mdan

Si ngh, Darshan Singh, Mthu Singh, Atma Singh, Balwant Singh
and Ukar Singh for the offences punishable -under Sections
302, 148, 149, 307 I.P.C. However, he acquitted Sadhu Si ngh
and Gurdayal Singh for the offences for which they were
charged. Convicted accused were sentencedto undergo R I
for life and fine as stated in the Oder. Against that
order, the convicted accused preferred Crimnal Appeal Nos.
345/ 83 and 346/83. The Division Bench of the H gh Court of
Judi cature for Rajasthan at Jodhpur ~acquitted all the
accused by Judgnent and Order dated 21st July, 1989. Agai nst
that order, the State has preferred-this appeal by  specia
| eave.

Learned Counsel for the Appellant subnmitted that the
Judgnent and Order passed by the High Court is based on nere
conj ectures wi thout appreciating the evidence of injured
witness and other eye-witness in proper perspective.. He
submitted that the reasons given are totally erroneous and
extraneous to the matter. As against this, |earned Counse
appearing on behal f of the accused subnmtted that the ~order
passed by the H gh Court is justified and H gh Court has
rightly not relied upon the evidence of P.W1, injured eye
wi t ness and P. W 2.

For appreciating the said contentions, it would be
just and necessary to narrate a few facts. It is the
prosecution version that on 3rd July, 1982 at about 8.30
p. m, Bakshi sh singh (Jat Sikh) resident of Chak Dhola had
gone to the nohalla of Harijans to find out |abour. At that
time, informant his son, Baljeet Singh was taking bath at
his residence and he heard the noise of ’'Mrta 'Mrta’
coming from near the house of Mal Singh. Hearing the said
noi se, his nother Basant Kaur and Jeeto alias Jeet Kaur
p.w.1 who were standing outside the house ran towards the
scene of offence. After putting on clothes, he too went out
of the house and he saw that in the | ane near the house of
Mal Singh, Mddan Singh (accused no. 1). darshan Si ngh
(accused no. 3), Major Singh (accused no. 5), Atnma singh
(accused no. 6), Balwant Singh (accused no. 8), Ukar Singh
(accused no.9) who were having gandasi were assaulting his
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fat her (deceased Bakshi sh Singh) and to his nother (deceased
Basant Kaur). Mthu Singh (accused No.4) arned with sword
was also present. His sister was crying it is his say that
Sadhu Si ngh (accused no.2) who was armed with the gun and
Gurdayal singh (accused no. 7) who was armed with Gandas

were al so standing and telling that no one should be spared
t oday. When he reached near his father and nother, Sadhu
Singh fired fromhis gun but the fire did not hit him At
that tinme also accused were assaulting his nother and father
who fell down on the earth. He saw also his sister Jeet
Kaur |ying nearby in injured condition. Looking to him
ot her accused chased to kill himbut he ran away and reached
at the house of Mthu Singh alias Sukhdev Singh and stated
the story to Mthu Singh. Thereafter, both went at the
house of Kaka singh and narrated the story to Kaka Singh
upon which all of themreached at the place of occurrence
and chal | enged t he-accused persons upon which they ran away.
He said ‘that his parents breathed their |ast when they
reached at the scene of occurrence. H's sister was lying in
an injured condition. F.I.R-~ was lodged and investigation
started. After conpleting the investigation, accused were
charged for the offences under Section 302 read wth
Sections 148, 149, 307 and Section 307 read with Section

149, 1.P.C For provi ng the prosecution version
prosecution examned Jinjured Jeet Kaur, p.w. 1, Baljeet
Singh P.W2 and Sukhdev Singh P.W3. Prosecution also

exam ned Dr. Kailash P.W4 and Dr. ~Sri Nath P.W5 for the
injuries sufferred by P.W1 Jeet Kaur. P.W5 Dr. Sri Nath
had also carried out post-norterm exanmination of Ms.
Basant Kaur and had found five “injuries caused. by sharp
edged weapon and fiveinjuries caused by blunt weapon. He
al so carried out post-nortermexani nation of the dead body
of Bakshish Singh and found eight injuries caused by sharp
edged weapon and seven injuries caused by blunt weapon. The
Addi ti onal Seassions Judge, after considering the evidence
against the accused Sadhu Singh and Gurdayal Singh arrived
at the conclusion that prosecution had failed to prove
beyond reasonable doubt that they were nenbers of unlawfu

assenbly or that they had provoked ot her accused persons in
performance of comon object of mnurder of Bakshish Singh and
Basant Kaur or for inflicting injuries to Jeet Kaur. He,
therefore, accquited the said accused for the offence  for
which they were charged. Wth regard to the other accused,
the | earned Judge arrived at the conclusion that there was
no reason to disbelieve injured wthness Jeet Kaur and the
evi dence of her brother Baljeet Singh and Sukhdev Singh who
arrived at the scene of offence within a short time. After
appreciating the evidence in detail and dealing wth the
contentions raised by the Counsel for the accused, the
| earned Sessions Judge convicted the accused as stated
above. In appeal, the aforesaid findings given by the
Addi ti onal Sessions Judge are reversed by the Hi gh Court.

The |earned Counsel for the appellant has taken us
through the evidence of injured witness P.W1 Jeet Kaur
P.W2 Balajeet Singh, P.W3 Sukhdev Singh and the evidence
of doctors. |In our viewthere was no reason to disbelieve
the evidence of P.W1 Jeet Kaur who received as many as 9
grevious injuries at the time of the incident and the
injuries were serious as deposed by the doctor P.W5. Her
evidence is natural and according to her, after hearing the
cries fromher father, she along with her nother went at the
scence of offence which was at a short distance fromtheir
house. As noted in cross examnation of P.W1, it is
roughly 70-100 feet. After reaching at the seene of
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of fence, she was that her father was being assaulted by the
accused. She and her nmother intervened to save Bakshi sh

Si ngh, deceased. At that tine, accused Major Singh gave a
blow on the head of her nother with a sharp edged si de of
gandasa and other accused also caused injuries to her
not her. At that time her brother Bal ajeet Singh cane there
rushi ng but Sadhu Singh and GQurdayal Singh had warned him
not to go ahead otherwise they will kill him This threat
did not deter Baljeet Singh from com ng near. Hence, when
he was at the short distance, Sadhu Singh fired at Baljeet
Singh fromhis rifle but it did not hit him and Baljeet
Singh ran away. Sane is the version of Baljeet Singh who
reached at the seene of offence after sone time becuase
according to him at the relevant tinme, he was in the
bathroom It is further say of P.W2 Baljeet Singh that he
had al so seen accused assaulting her parents and sister. He
tried to intervene but Sadhu Singh and Gurdayal Singh told
him not ‘to go there, otherwise they would kill him

Subsequently, ~ when~ he was proceeding ahead, sadhu Singh
fired fromhis rifle so he ran away. Sone of +the accused
chased him for 15 spaces but coul d not catch him He went
at the house of Mthu Singh alias Sukhdev Singh and narrated
the story. Both of themwent at the house of Kaka Singh and
after narrating the incident, all of themwent at the scene
of offence and challenged the accused. The accused ran
away. I n our view, considering the nmedical  evidence which
corroborates the | prosecution version, particularly, of the
injured withness P.W1 Jeet Kaur, there is 'no reason to
di shelieve the evidence of the aforesaid two wtnesses.

This evidence is corroborated by the evidence given by
Sukhdev Sing. However, High Court arrived at the conclusion
t hat the evidence of the aforesaid wtnesses is not
reliable. It appears that the H gh Court started totally on
a wrong prem ses by holding that on exhortion of Sadhu Singh
and Gurdayal Singh, the appellant accused are said to have
chased Baljeet Singh fromsone distance and when he coul d
not be caught hold of all of themare said to have assaul ted
Bakshi sh Singh and Snmt. Basant Kaur while Sadhu Singh and
Gurdayal Singh kept on giving lalkaras. This finding given
by the High Court is without considering the evidence of
P.W1 Jeet Kaur and P.W2 Baljeet Singh. It is a say of
Jeet Kaur that she and her nother were in the courtyard of
their house and they heard their father crying "they are
killing me" (Marta’ 'Marta’') near the house of Mal Singh  in
the street. They rushed outside and saw that accused
carryi ng gandasa except Mthu Singh who was arned wth
Kirpan were assaulting the deceased Bakshish Singh. The
ot her accused Sadhu Singh was armed with ritle and Gurdaya

singh with gandasa. Both of themwere standing in front of
the house of Sadhu Singh and giving 'lalkara "W have been
able to pin down the eneny, today don't let himgo." It is
her further say that when she and her nother attenpted to
rescue her father, Major Singh gave a blow on the head of
her nmother with a sharp edge side of gandasa and Atma Singh
gave a blowwith a sharp edge side of gandasa to her which
caused injury to her. She has also stated that rest of the
assailants were assaulting her partents. At that tinme, her
brother Balijeet Singh came rushing but Gurdayal Singh and
Sadhu Singh had warned himnot to go ahead ot her w se they
would kill him As Baljeet Singh proceeded further, Sadhu
Singh fired at Baljeet Singh and at that tinme Baljeet Singh
ran away. Sinilar is the evidence of Baljeet Singh, p.w

2. Wt hout considering this part of the evidence, the Hi gh
Court considered the later statenment wherein the wtness
Jeet Kaur had stated that after Sadhu Singh fired at Baljeet
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Singh and when Balfeet Singh ran away, Sadhu Singh and
Gurdayal Singh shouted that son has run away go and catch
him he should be killed. At this stage, assailants ran
after Baljeet Singh but they could not catch hi m
Thereafter, again the assailants started assaulting her
parents. After a while, her brother cane with Sukhdev Singh
and they challenged the assailants at the juncture,
assailants ran away. Subsequent part of the evidence of the
witness Baljeet Singh and Jeet Kaur is corroborated by
evi dence of p.w 3 Sukhdev Singh. Sukhdev Singh has stated
that Baljeet Singh informed himthat his parents and his
sister Jeet Kaur were assaulted by the accused and as Sadhu
Singh had fired at himhe escaped and rushed at his house.
Thereafter, along with Baljeet Singh, he want to the house
of Kaka Singh and informed himabout the incident. Hence,
he, Baljeet Singh and  Kaka Singh went at the place of
occurrence immediately “and found that Sadhu Singh and
Gurdayal Singh were raising 'lalkara’. And at that place

they saw the accused wth their weapons assaulting the
deceased Bakshi sh™ Si ngh and Basant Kaur and injured Jeet
Kaur . 't is appearent that H-gh Court has totally ignored
tirst part of the evidence given by Jeet Kaur that she and
her nother reached first at the scene of offence and at that
time, they saw accused  assaulting her father. As they
intervened, accused assaulted her and her nother and
intlicted injuries. /The Hi gh Court has further not accepted
the evidence of P W 1 and P.W 2-by observing that sone
of the accused were Mazabi Sikhs by caste and there was
apparently nothing to connect themw th accused Sadhu Singh
and Gurdayal Singh or for that matter with Kul want Singh and
Ukar Singh and that they were not having any -relationship
with the accused. In our view, this consideration is
totally irrel evant and extraneous. The Court also dealt
with the aspect that prosecution has failed to prove how the
i nci dent started. In our view, in-the facts of the case,
this consideration was not relevant because there is nothing
on record to suggest that the deceased Bakshish 'Singh
started the attack or assaulted any one of the accused as
according to prosecution evidence all the accused were arned
with deadly weapons. 1In the present. case the prosecution
evidence began with P.W1, who after hearing shouts of her
father reached at the scene of offence along with her nother
and saw that accused were assaulting her father. It is to
be noted that P.W2 Baljeet Singh has specifically stated
that there was previous ennty between the parties as ~Onkar
Singh and Kulwant Singh had picked up a quarrel with his
father and had assaulted his father before a year and for
that incident, a case was pending. Hence accused wanted to
wi pe off their famly. The High Court has further ~taken
into consideration that prosecution wtnesses have not
stated exactly whether the accused inflicted injuries by a
sharp or blunt side of the weapon and therefore they have
not expl ai ned how the deceased as well as injured wtness
got incised injuries as well contusions. In our view in
hol di ng that prosecution wi tnesses have not exactly stated
whet her the accused inflicted injury by sharp or bulnt side
of the weapon, the High Court has ignored the reality of
such accurrences. It would be practically inpossible for
any injured witness to exactly notice and nenorise that
whi ch accused was assaulting by blunt side of the weapon and
shich accused was causing injuries by sharp edged weapon.
Even if such statenent is made, it nmy anount to an
exaggeration because when nunber of assailants are there,
injuries are not inflicted in a manner which could be
exactly noted by the wtness. If one or two injuries are
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caused and if it is broad daylight, it 1is quite possible
that sone witnesses nay be in a position to note it. But at
about 8.30 p.m, when the wtness herself was receiving
injuries, it would not be possible to note and narrate
whet her the accused were causing injuries to her parents by
the blunt or sharp side of the weapon. The other reason
which is given by the Hgh Court is that injured wtness
Jeet Kaur has not stated a single specific injury on a
person which could be attributed to Ukar Singh or Kul want
Singh except by vaguely stating that they assaulted her
parents and had also given gandasa blows to her and,
therefore, it <creates .a good deal of suspicion regarding
participation of the Ukar Singh and Kulwant Singh in the
incident. Here also H gh Court ignored the fact that once
the presence of the ~Ukar  Singh or Kulwant Singh is
established at the scence of offence and their participation
is alleged, there was no reason to doubt the evidence of the
Wi t ness.

Hence, the appreciation of the evidence of this
injured witness and p.w. 2 Baljeet Singh by the H gh Court is
totally erroneous ingoring the ground realities and fact
situation which has resulted in mscarriage of justice. In
our view, the Sessions Judge has rightly appreciated the
evidence of p.w,/ 1, 2, &3 in arriving at the conclusion
that the prosecution has proved beyond reasonabl e doubt that
accused assaul ted deceased Bakshi sh singh and Bassant Kaur
and also inflicted injuries to the witness Jeet Kaur. There
is no reason to doubt the presence of the injured w tness at
the scene of occurrence. Her presence is established beyond
doubt. Simlarly with regardto the evidence of P.W 2 also
it is but natural for the son of the deceased to rush at the
scence of offence after hearing the shouts of his father
The distance between the scene of of fence and the house of
the witnesses is hardly 70 to 100 ft. ~The assailants were
known to the wtnesses. The evidence of P.W 1 &2 is
corroborated by P.W3 who rushed at the scene of offence
after getting information fromP.W2. Medical evidence al so
corroborates the say of P.W1. In our view, therefore, there
is no reason to disbelieve the evidence of the aforesaid
three witnesses, i.e., PW 1, 2, & 3 and the -Additiona
Sessions Judge has rightly convicted the accused for the
of fence for which they were charged.

In the result, appeals are allowed, Judgnment and
Order dated 21.7.89 passed by the H gh Court in Crimina
Appeal No. 345/83 and 346/83 is set aside and the Oder
passed by the Additional Sessions Judge, Hanumangarh in
Sessions Case No. 63 of 82 is restored. Bail bonds  stand
cancel | ed. Accused are directed to surrender




