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PETI TI ONER
SABHARWAL BROTHERS & ANOTHER

Vs.

RESPONDENT:
SMI. GUNA AVRI T THANDANI OF BOMVBAY

DATE OF JUDGVENT29/03/1972

BENCH
M TTER,
BENCH.
M TTER, G K.
GROVER, A. N.
Cl TATI ON
1972 AI'R 1893 1973 SCR (1) 53
Cl TATOR I'NFO-:
D 1982 SC1097 (21,22)
D 1989 SC 81 (8)
D 1989 SC 122 - (11)
ACT:
Cooperative Society ---Flat sold to  nenber by Society

--Menber letting out flat to another menber-Di spute between
andlord and tenant as to continuance of  tenancy-Such
di spute whether touches business of society whether can be
referred to Registrar for adjudication under-s. 91(1)(b) of
Mahar asht ra Cooperatives Societies Act 1960 (24 of 1961).

HEADNOTE

The respondent was the owner of the flat on the second fl oor
of a Building in Bonbay. She was a nenber of a Co-operative
Housi ng Soci ety and had acquired the flat fromthat society.
In 1959 she had put the appellant in possession of the flat
for a period of 11 nonths on paynent. of Rs. 5101- per nonth.
According to the witten agreement the possession-was given
on |eave and licence basis. The government was signed by
one of the partners of the appellant firmwho also becane
nenbers of the said Co-operative Society. The agreenent was
renewed until 25th Cctober, 1962 when the first -~ respondent
asked the appellants to vacate possession on the ground that
she required the flat for personal occupation. As this was
not conplied with she filed a statenent of claimbefore the
Regi strar of Co-operativc Societies on the ground that there
was a dispute wthin the neaning of s. 91(1) of the
Maharashtra Co-operative Societies Act. The Regi strar
referred the case to a nonminee whose jurisdiction was
chal | enged by the appellants. Neverthel ess the proceedings
bef ore the nom nee went on for sonme tinme and on July 3, 1964
the nom nee nade an award to the effect that the appellants
were occupying the flat on |l eave and |icencee basis. The
appel l ants, anticipating the award, filed a suit in the
Court of Snmall Causes Bonbay stating that they were in
occupation of the flat as tenants and as such entitled to
protection under the Bonbay Rent Act, 1947. The Snal
Causes Court held that the suit was naintainable and
answered the other prelimnary issues in favour of the
plaintiff. 1In revision the bench of the Small Causes Court
held that the Registrar’s nominee did have jurisdiction to
try the dispute between the parties and remanded the
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proceedings to the trial court for disposal of the suit
after deciding an issue as to res judicata by reason of the
award of the nominee. The High Court up-held the order of
the bench. In this Court the questions that fell for
consi deration were (1) Wether there was any dispute between
the parties touching the business of the co-operative
soci ety which could be decided by the Registrar or referred
by himto a nom nee for disposal and (2) Wether the suit
filed in them Small Causes Court was naintainable having
regard to the nature of the relief sought.

Al'l owi ng the appea

HELD : (i) No doubt it was a business of the society to |et
out prem ses and a nenber had no unqualified right to |let
out his flat or tenenent to another by virtue of the bye-
| aws and a breach of the byelaws could affect the defaulting
menber’s right to nenbership. . But

HELD : (i) No doubt it was a business of the society to |et
Qut touch the business of the society which included inter
alia the trade of buying, selling, hiring and letting |and
in accordance with cooperative principles. The letting of
flat by respondent No. 1 was a transaction of

54

the sane nature as the society it if was enpowered to enter
into but such letting out itself did not concern the
business of the society in the matter of its letting out
flats. There was nothing to show that such letting would
ef fect the business of the society once-it had sold the flat
to the respondent 'No. 1. The position might have been
different if the latter had hinself been a tenant of the
flat wunder, the society. "To touch" means "to corn-- in

contact with" and it did not appear that there was a point
of contact between a letting by the respondent No. 1 and the
busi ness of the society when the society was not itself the
land lord of the flat. [57D G

(ii) As observed by this Court in an earlier case the Bonbay
Rent Act and the Maharashtra Cooperative Societies Act can
be harnoni sed best by hol ding that in matters covered by
the Rent Act, its provisions rather than the provisions of
the Co-operative Societies Act, should apply.

[ 58A]

Deccan Merchants Co-operative Bank Ltd. v. Ms, Dal khand
Jugraj Jain and others, [1969] 1 S.C. R, 887, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: C. A. No. 1574 of 1971

Appeal by special |eave fromthe judgment and order dated
July 6/7, 1971 of the Bonmbay High Court in Special G vi
Application No. 619 of 1971

S. V. CGupte and P. N. Tiwari, for the appellants:

K. S. Chawla, S. N Mshra and S. S. Jauhar, for the
respondent s.

The Judgrment of the Court was delivered by

Mtter, J. -This is an appeal by special |eave from a
judgrment and order of the Bonmbay High Court in a Specia
Cvil Application froma decision. of the Court of Smal

Causes Bonbay in exercise of its revisionary jurisdiction
The revisional court had reversed the decision of the tria
court and remanded the matter for disposal ,of the issues
other than issues 2 to 8 tried as prelimnary issues and
decided in favour of the plaintiffs before the Court of
Smal | Causes.

The facts are as follows. Respondent No. 1 was the owner of
a flat on the second floor of Block No. 8 ’'Shyam N was’,
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Warden Road, | Bonbay. She was a nenber of a Co-operative
Housing Society and had acquired the flat from the said
soci ety. In 1959 she had put the appellant Sabharwal
Brothers in possession of the flat for a period of 11

nmonths on paynent of Rs. 510/ - per nmonth. There was an
agreement in witing which purported to show that the

possession was to be on leave and licence basis. Thi s
agreenment was signed by a partner of Sabharwal Brothers who
al so becane nenber of the said Co-operative Society. There
were repeated renewels of the said agreement until 25th

Cct ober, 1962 when the first respondent asked the appellants
to vacate possession on the ground that she required the
flat for her personal occupation. As this was not conplied
with, she filed a statenment of claimbefore the Registrar of
Co-operative Societies on the ground that there was

55

a dispute within the nmeaning of-s. 91(1) of the Mharashtra
Co-operative Societies Act (Thereinafter referred to as the
"Act’) which required adjudi cation There was a challenge to
the jurisdiction of the nom nee of the Registrar to whom it
was referred by the appellants. ~The proceedi ngs before the
nom nee went on for some time on July 3, the noni nee nmade an
award to the effect the, appellants were occupying the flat
on leave and licence basis. Anticipating the award the
appel lants filed a/suit in the Court of Small Causes Bonbay
stating that they were in occupation of the flat as tenants
and as such entitled to protection under the Bonbay Rent
Act, 1947 and the first respondent had no right to evict
them In her witten statenent the defendant' denied that
the plaintiffs were tenants contending, inter alia, that the
plaintiffs were occupying the flat only on'|leave and |licence
basis etc.; that the dispute between the parties had been
referred to the Registrar of Co-operative Societies for
di sposal and finally that the Court of Small Causes had no
jurisdiction to entertain and try a suit involving such a
di spute. The Small Causes-Court franed no |l ess than twelve
i ssues of which issues 2 to 8 related to the maintainability
of the suit and the jurisdiction of the court in view of the
provisions of s. 91 (1) (d) of the Act. The Snall ~Causes
Court held that the suit was naintai nabl e and answered the
other prelimnary issues in favour of the plaintiff. The
matter was taken in revision to a Bench of the said Smal
Causes Court. The Bench took a different view holding that
the Registrar’s nominee did have jurisdiction to try -the
di spute between the parties and remanded the proceedings to
the trial court for disposal of the suit after deciding on
issue as to res judicata by reason of the —award of the
nom nee.

The High Court dism ssed the Special Cvil Application of
the plaintiffs holding that the revisional court ~of the
Smal | Causes was justified in comng to the conclusion that-
it was not open to the plaintiffs to contend that the
Regi strar or his nom nee had no jurisdiction to entertain
the dispute on the two grounds on which it was chal | enged.
Before us the main points urged on behalf of the appellants
were: first, whether there was any dispute between the
parties touching the business of the Co-operative Society
which could be decided by the Registrar or referred by him
to a nom nee for disposal; and, secondly whether the suit
filed in the Small Causes Court was maintainable having
regard to the nature of the relief sought.

The central question, therefore,.is, whether the dispute
between the parties is capable of reference under the Act.
The relevant portion of s. 91 (1) (b) of the Act runs as
fol | ows
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(1) Notwithstandi ng anything contained in any other law for
the time being in force, any dispute touch

56
ing the constitution ..managenment or business of a society
shall be referred by any of the parties to the dispute...

if both the parties thereto are one or other of the
fol |l owi ng: --
() . e
(b) a nmenber, past nmenber or a person claimng through a
menber etc..."
S. 91(3) provides :
"Save as ot herw se provided under subsection (3) of section
93, no court shall have jurisdiction to entertain any suit
or other proceedings in respect of any dispute referred to
in sub-section (1).
W may also note the relevant portion of s. 163 (1) which
provi des:
I ) Save as expressly providedin this Act, no civil or
revenue court shall have any jurisdiction in respect of-
(a)
(b) any -dispute requiredto be referred to the Registrar
or hi s noni nee
(c)
Bef ore the Court of "Small Causes reference was nade to bye-
law No. 2 of the /'Society to show that the objects of the
soci ety were inter alia to carry on ‘the trade of
buyi ng,selling, hiring and letting |land in accordance wth
the co-operative principles and under Regul ation No. 5 in
form’A printed at the end of the bye-I|aws
"No tenant shall assign, underlet, vacate or
part wth the possession of the tenenent or
any part thereof wthout the consent in
witing of the society.”
The Bench of the Court of Small Causes referred to the above
provisions and observed that the bye-laws of the society
constituted an agreenent between the nmenbers of the  society
and a breach thereof would affect the defaulting /‘menber’s
right of nmenbership of the society and consequently a
dispute relating to the letting of the flat was~ a dispute
whi ch touched the business of the society.
57
(Mtter, J.)
The High Court referred tos. 91 of the Co-operative
Socities Act. and S. 28 of the Bonbay Rent Act and observed:

"There is a conpetition between t wo
authorities, a court and the Registrar’s
nom nee, bot h exerci si ng excl usi ve

jurisdiction in respect of nmatters comng

within their jurisdiction."
and concluded that on general principles of lawit would not
be proper to allow the sane question to be agitated again
under a different guise. It also observed that the decision
taken by the Assistant Registrar and the nom nee could  have
been decided by an appeal and as no appeal had been filed
the provisions of |aw nmust have their effect with the result
that the decision of the dispute by the nonminee of the
Regi strar had becone fi nal
Wth all respect to the High Court, it seens to us that
there was a fundanental error in the above approach. No
doubt it was the business of the society to |l et out prem ses
and a nmenber had no unqualified right to let out his flat or
tenenent to another by virtue of the bye-laws and a breach
of the bye-laws could affect the defaulting nmenber’s right
to nenbership. But we are not able to see how letting by a
menber to another menber woul d touch the business of the
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society which included inter alia the trade of buying,
selling, hiring and letting | and in accordance with co-ope-
rative principles. The letting of flat by respondent No. 1
was a transact-ion of the same nature as the society itself
was enpowered to enter into but such letting by itself did
not concern the business of the society in the matter of its
letting” out flats. Nothing was brought to our notice to
show that such a letting would affect the business of the
society once it had sold the flat to the respondent No. 1.
The position might have been different if the latter had
hinself been a tenant of the flat under the society. "To
touch” neans "to come in contact with" and it does not
appear that there is a point of contact between a letting by
the respondent No. 1 and the business of the society when
the society was not itself the landlord of the flat.

Ref erence was nmade at the Bar to Deccan Merchants Co-opera-
tive Bank Ltd. v. Ms Dalichand Jugraj Jain and others(,’).
The facts there were very different from those of the
i nstant case.

(1) [1969] 1 S.C.-R 887.

5-L1208 Sup C1/72

58

But the Court had to consider the question of conpeting
jurisdiction under the Bonbay Rent Act and the Act and it is
pertinent to note the observations at p.902"that the two
acts can be harnonised best by holding that in matters
covered by the Rent Act, its provisions, rather than the
provi sions of the Act, should apply:"

In the result we allow the appeal , set aside the judgenent
and order of the H gh Court And of the Bench of the Court of
Smal | Causes. The matter is nowto go back to the Court of
Smal | Causes for disposal according tolaw. ~The appellants
will have the costs incurred in this Court.

Appeal al | owed.
G C
59




