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I nsurance-Life Policy-Qotained, by deliberate
nm s- st at enent and f raudul ent suppressi on-
Repudi ati on, by Company after two _years-Wether
proper-Refund of noney paid as prem umlnsurance
Act, 1938 (4 of 1938) s. 45-1ndian Contract Act,
1872 (9 of 1872) ss. 64 and 65.

HEADNOTE

In 1942, one M sent a proposal for the
i nsurance of his life. He was examned by Dr. D
who submitted two reports, one with the proposa
formand one confidential. The confidential report
showed that M was anaem c, had a dilated heart and
his right lung showed indications of an old attack
of pneunbnia or pleurisy and that he was a tota
physi cal weck. Nothing cane out of this proposa
and it lapsed. In 1943, M consulted and was
treated by one Dr. L for anaem a oedema -~ of the
feet, diarrhoea and panting on exertion. In 1944,
M made a second proposal for insurance of  his
life. Against the question in the proposal form
whet her he had consulted any nedical man for any
ailment within the last five years, he gave the
answer, "Nor’'. He also did not disclose any of his
ailments. After nedical exami nation by one Dr. K
the proposal was accepted and a policy for Rs.
25,000/ - was issued on March 13, 1945. The policy
| apsed for non-paynent of prem um but was revived
in July, 1946. In Novenber, 1946, M died. His
assignee, the appellant, made a denmand for Rs.
26,000/ -but the Conpany on October 10, 1947,
repudiated it on the ground that the policy had
been obtained by deliberate ms-statement and
f raudul ent suppressi on of mat eri al facts.
Thereupon, the appellant filed a suit to recover
the anbunt of the policy contending that s. 45
| nsurance Act, barred the conpany fromcalling in
guestion the policy after two years on the ground
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that any statenent nmmde in the proposal was
i naccurate or false
N

Hel d, that the policy-holder was guilty of
fraudul ent suppression of material facts relating
to his health and the Conpany was entitled to
avoid the contract.

Section 45 Insurance Act applied to the case
as two years had |lapsed since the policy was
effected; in view of the | anguage of s.45 the two
years could not be counted from the date of the
revival of the policy. The second part of s. 45
entitled the conpany to repudiate the contract
even after the expiry
572
of two years if three conditions were fulfilled
viz. (a) the statement was on a naterial matter or
there was suppression of facts which it was
material to disclose; (b) the 'suppression was
fraudul ently nade by the policy-holder, and (c)
t he policy-holder nust have known at the tine of
the making of the statenent that it was fal se or
that it suppressed facts which it was material to
di scl ose. When Mwas treated in 1943 by Dr. L he
was suffering fromserious ailnents. He nust have
known that it was naterial to disclose this but
made a false statenent that he had  not - been
treated by any doctor for any serious ailnent.
There was deli berate suppression fraudul ently nade
by M Even though the Conpany had got M exam ned
by four doctors beforeissuing the policy, it was
not estopped from questioning the policy. It had
no nmeans of knowi ng that M had been treated by Dr.
L for serious ailnents.

Hel d, further, that the _appellant was not
entitled even to a refund of . the nobney paid as
prem um as one of the terns of the policy was that
all nonies paid belonged to the conpany if the
policy was vitiated by fraudul ent suppression of
material facts. To such a contract neither s. 65
nor s. 64 of the Indian Contract had any
applicati on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: C. A No. 224 of
1959.

Appeal from the judgnent and decree dated
August 28, 1956, of the Madhya Pradesh Hi gh Court
in F.A No. 90 of 1949.

A V. Vi swanatha Sastri, S. N Andley,
Ranmeshwar Nath and P.L. Vohra, for the appellant.

S. T. Desai, R Ganapathy Ilyer and K L.
Hat hi, for the respondent.

1962. January 15-The Judgnent of the Court
was delivered by

S. K DAS, J.-This is an appeal on a
certificate granted by the Hi gh Court of Madhya
Pradesh under Art. 133 (1) (a) of the
Constitution, The appellant is Mthoolal Nayak,
who took an assignnent on october 18, 1945 of a
life insurance policy on the life of one Mihajan
Deolal for a sum of Rs. 25,000/-in circunstances
which we shall presently state. Mahajan Deola
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di ed on November 12, 1946

573

Thereafter, the appellant nade a demand agai nst
the respondent conpany for a sumof Rs. 26,000/ -
and odd on the basis of the life insurance policy
whi ch had been assigned to him This claim or
demand of the appellant was repudiated by the
respondent conpany by a letter dated Cctober 10,
1947, which in substance stated that the insured
Mahaj an Deol al had been guilty of deliberate ms-
statenments and fraudul ent suppression of materia
information in answers to guestions in the
proposal form and the personal statenent, which
formed the basis of the contract between the
i nsurer and the insured. On the repudiation of his
claimthe appellant brought the suit out of which
this appeal has arisen.  The suit was originally
instituted agai nst the orient al CGover nent
Security Life  Assurance co. Ltd., Bonbay, which
i ssued the “policy in favour of Mhajan Deol al on
March 13,1945 Latter, on the passing of the life
I nsurance corporation -Act, 1956, there was a
statutory transfer of the assets and liabilities

of the controlled (life) business of all insurance
conpanies and insurers operating in lIndia to a
Cor poration known as t he Life | nsur ance

Corporation of India. By an order _of this Court
made on February 16, 1960, the said Corporation
was substituted i'n. place of t he origi na
respondent. For brevity as convenience we shal

ignore the di stinction between the origina
respondent and the said Corporation and refer to
the respondent in this judgnment as the respondent
conpany. The Suit was decreed by the |earned
Additional District Judgnent of Jabal pur by his
judgrment dated May 7, 1949. The respondent conpany
then preferred an appeal to the( H gh Court of
Madhya Pradesh. This appeal was heard by a
Di vision Bench of the said H gh Court and by a
judgrment dated August 28, 1956, the —appeal —was
allowed and the suit was dismssed with costs. It

is from
574
that appellate judgnment and decree that the

present appeal has been brought to this Court.

We now proceed to state sone of the relevant
facts relating to the appeal and the contentions
urged on behalf of the appellant. Mhajan Deol a
was a resident of. village Singhpur, Tehsi
Nar si nghpur. It appears that he was a snall
| andhol der and possessed several acres of |and.
Sonetine in Decenber, 1942, Mahaj an Deol a
submitted a proposal through one Rahatullah Khan,
an agent of the respondent conpany at Narsi ngpur
for the insurance of his life with the respondent
conpany for a sum of Rs. 10,000/- only. Mahajan
Deolal’s age at that tinme was about 45 as stated
by him In the proposal formwhich was subnitted
to the r espondent conpany, Mahaj an Deol a
mentioned the nane of one Mtilal Nayak, by
profession a doctor, as a personal friend who best
knew the state of the health and habits etc. of
the insured. This Mtilal Nayak, be it noted, is a
brother of the appellant, the wevidence in the
record show ng that the two brothers lived
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together in the sane house. Wen the proposal for
i nsurance of his |ife was nade by Mahajan Deol a

in Decenber 1942, he was examined by a doctor
named Dr. D. D. Desai. This doctor submtted two
reports about Mahajan Deolal; one report, it
appears, was admtted wth the proposal form
through the agent of the respondent conpany;

another report was sent in a confidential cover

along with a letter from the doctor. In this
letter (Ex. D-22) the doctor explained why he was
submitting two nedical reports. In substance he

said that the report submtted with the proposa
format the instance of  the agent, Rahatullah
Khan, was not a correct report and the correct
report was the one which he enclosed in the

confidential cover. In that report Dr. Desai said
that Mahaj an Deol al

575

was anaem'c, 1ooked about 55 years old, had a
di l ated ‘heart and his ri ght | ung showed

i ndications of an old attack of —pneunonia or
pl eurisy. The doctor further said that the genera
health of Mahajan Deolal was very mnmuch run down
and he was a total physical weck. The doctor
opi ned that Mahaj an Deol al’ life was an
uninsurable life. It jappears that nothi ng cane out
of the proposal nmade by Mihajan Deolal for the
i nsurance of his ‘life in Decenber, 1942. The
evi dence of the ‘Inspector of the respondent
conpany shows that won  receipt of Dr. Desai’s
reports, the respondent conpany directed that
Mahaj an Deol al should be further examined by the
G vil Surgeon, Hoshangabad and District Mdica
officer, Railways at Jabalpur. -Mahajan Deola
could not, however, be exam ned by the two doctors
aforesaid and according to the rules of the
respondent conpany the proposal ( lapsed on the
expiry of six nmonths for want of conpletion of the
nmedi cal exami nation as required by the respondent
conpany. Then, on July 16, 1944, a second proposa
was made through the sane agent of the respondent
conpany for the insurance of the |ife of Mhajan
Deolal, this tine for a sumof Rs. 25,000/-. The
I nspector of the respondent conpany said in his
evi dence that this second proposal was nmade at the
i nstance of the same agent, Rahatullah Khan
i nasmuch as the proposal of 1942 had not " been
rejected but had only |apsed. It appears that at
the time of the first proposal in 1942 Mahajan
Deol al had paid a sumof Rs. 571/- and odd towards
the first premumdue in case the proposal was
accepted. In the personal statement, accompanying
the second proposal of July 16, 1944, it was
stated that an earlier proposal for insuring the
life of Mhajan Deolal was pending with the
respondent conpany. Now, in the proposal form (Ex.
D-11) there was a question (question no. 13) to
the follow ng effect:
576
"Have you wthin the past five years
consulted any nedical nman for any ail nment,
not necessarily confining you to your house?
If so, give details and state nanes and
addresses of nedical man consulted."”
The answer given to the question was-"No". This
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answer, according to the case of the respondent,
was false and deliberately fal se. because,
according to the evidence of one Dr. P.N
Lakshmanan, Consulting Physician at Jabal pur
Mahaj an Deol al was exam ned and treated by the
sai d doctor between the dates Septenber 7, 1943,
and October 6, 1943, when the doctor found that
Mahaj an Deol al was suffering fromanaenia, oedema
of the feet, diarrhoea and panting on exertion. W
shal |l advert in greater detail to the evidence of
Dr. Lakshmanan at a |later stage. In his persona
statenment acconpanyi ng the second proposal Mhaj an
Deol al answered in the 'negative question 12(b),
the question being as to when he was |ast under
nmedi cal treatment and for what ailnent and how
long. In the sane personal statenent with regard
to questions, for exanmple, question nos. 5(a);
5(b) etc., as  to whet her 'he suffered from
short ness of breath, anaem a, asthna etc, Mihajan
Deol al gave  negative answers. The contention on
behal f of — the respondent ~conpany was that these
answers in the personal statement were also
deliberately false and constituted a fraudul ent
suppression of material particulars relating to
the health of the’ insured. Wth regard to the
second proposal and the per sonal st at enent
acconpanying it, Dr. Mtilal Nayak, brother of the
appel l ant, gave a friend s report, in which  he
said that Mahajan Deol al heal th-was good and t hat
he had never heard that Mhajan Deolal suffered
fromany illness. It is worthy of note here that
Dr. Mtilal Nayak hinself took Mahajan Deolal to
Dr. Lakshnmanan for treatment at ~Jabalpur in
Sept enber - Cct ober., 1943. On receipt

577

of the second proposal in July, 1944, WMahajan
Deol al was exam ned by Dr. Kapadia, who was the
District Medical officer of ‘the Railways at
Jabal pur. Dr. Kapadia reported that Mhajan Deol a
was a healthy man and | ooked about 52 to 54 years
old. He recomended that WMahajan Deolal m ght be
given a policy of fourteen years. |In his report
Dr. Kapadia noted that Mahajan Deol al had stated
that he had suffered from pneurnonia four or five
years ago, and that he had al so chol era sone years
ago. No nention, however, was made of anaem a
ast hma, shortness of breath etc. On Decemnber 29,
1944, Mahaj an Deol al nmade a further decl aration of
his good health and so al so on February 12, 1945.
On March 13, 1945, the policy was issued by the
respondent conpany. It contained the usual terns
of such life insurance policies, one of which was
that in case it would appear that any untrue or
i ncorrect avernment had been made in the proposa
formor personal statenent, the policy would be
void. The first premum due on the policy was
taken fromthe anpbunt which was already in deposit
with the respondent company in connection with the
proposal made in 1942. Then, on My 22, 1945,
Mahaj an Deolal wote a letter to the respondent
conpany in which he said that his financia
condition had becone suddenly worse and that he
would not be able to pay the premium for the
policy. He requested that the policy be cancelled.
In the neantime the premumfor 1945 not having
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been paid, the policy |apsed. Then, on Cctober 28,
1945, Mahaj an Deol al nmade a request for revival of
the policy, but a few days before that, nanely on
October 18, 1945, the policy was assigned in
favour of the appellant, by an endorsenent made on
the policy itself. This assignnent was duly
regi stered by the respondent conpany by neans of
its letter dated Novenber 1, 1945 in which the
respondent conpany said that it accepted the
assi gnment without expressing any opinion as to
its validity or
578
effect. The respondent. . conpany also nmde an
enquiry from the appellant as to whether the
latter had any insurable interest in the life of
the insured and what considerati on had passed from
himto the insured. To this the appellant replied
that he had no insurable interest in the life of
Mahaj an Deol al except that the latter was a friend
and he " (the appellant) had purchased the policy
for a sumof Rs. 427.12 nP. being the prem um pai d
by himso far, because Mihajan Deolal did not with
to continue the policy. On his request for a
revival of the policy Mahajan Deolal was again
nedi cal ly exam ned, this tine by one Dr.
Bel apurkar. Later @ on February 25, 1946, he was
examned by Dr. Cdarke. The policy was  then
revived on paynent of all arrears of prenmium
these arrears having been paid by the present
appel lant. On receipt of the revival fee, the
policy appears to have been revived sonme tinme in
July, 1946. W have already stated that Mahajan
Deol al died in Novenber, 1946. The certificate of
Dr. Carke, who was the nedical attendant at the
time when Mahajan Deolal died, showed that the
primary, cause of death of Mahajan Deolal was
mal aria foll owed by severe type of diarrhoea; the
secondary cause was anaenia, chronic bronchitis
and enl argenment of liver. In the certificate which
Dr. Carke gave there was nmention of certain other
medi cal practitioners who had attended Mahajan
Deolal at the time of his death. One of such
nmedi cal practitioners nentioned in the certificate
was Dr. Lakshmanan. On receipt of this certificate
the respondent conpany got into touch wth Dr.
Lakshmanan and discovered from himthat Mhajan
Deol al had been treated in Septenber Cctober,
1943, by Dr. Lakshmanan for ailnments which,
according to the doctor, were of a serious nature.
Several issues were tried between the parties
inthe trial court. But the four questions which
579
were argued in the H gh Court and on which the
fate of the appeal depends were these:-

(1) Whether the policy was vitiated
by fraudul ent suppression of materia
facts by Mahaj an Deolal ?

(2) Whether the present appellant
had no insurable interest in the life of
the insured, and if so, can he sue on
the policy ?

(3) Whether the respondent conpany
had issued the policy wth ful
know edge of the facts relating to the
health of the insured and if so, is it




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

est opped fromcontesting the validity of
the policy ? and

(4) WWether in any event the
appellant is entitled to refund of the
noney he had paid to the respondent
conpany ? These are the four questions
whi ch have been agitated before us and
we shall deal with such of themas are

necessary for deciding this appeal
So far as the first question is concerned,
the |earned trial Judge found that though
Mahaj an. Deolal had given a negative answer to
guestion no, 13 in the proposal form and to
guestions nos. 5(a), 5(b), 5 (f) and 12(b) in the

personal statenent, these  answers though not
strictly accurate, furnished no grounds for
repudi ating the claimof the ~appellant by the
respondent, conpany, in as nuchas s.45 of the

| nsurance 'Act, 1938 (4 of 1938) applied and the
answers did not anpbunt to a fraudul ent suppression
of material facts by the policy-holder within the
nmeani ng of that section. The learned trial Judge
found that the ailnments for which Dr. Lakshmanan
treated Mahaj an Deolal in Septenber-Cctober, 1943,
were of a causal or trivial nature and the failure
of the policy-holder to disclose those ailnents
did not attract the second part of

580

s. 45 of the Insurance Act. The H gh Court cane to
a contrary conclusion and held that even applying
s. 45 of the Insurance Act, the policy-holder was
guilty of a fraudulent suppression of nmateria
facts relating to his health wi thin the neaning of
that section and the respondent conmpany was
entitled to avoid the contract on that ground.

On behal f of the appellant it has been argued
before us that the finding of the learned tria
Judge on this question was the correct finding and
that the Hi gh Court was wong inarriving at a
contrary finding on this question inview of the
evidence given in the case. The judgment of the
High Court is a judgnent in reversal and the
appel l ant has a right of appeal under Art.
133(1)(a) of the Constitution in as nuch as the
val ue of the subject matter of the dispute.in the
court of first instance and still in dispute is
nore than Rs. 20,000/-. W have, therefore,
al  owed | earned counsel for the parties to take us
through the evidence in the case. On a
consi deration of that evidence we have cone to the
conclusion that the finding of the High Court is
the correct finding.

We shall presently consider the evidence, but
it my be advantageous to read first s. 45 of the
I nsurance Act, 1938, as it stood at the rel evant
time. The section, so far as it is relevant for
our purpose, is in these terns:

"No policy of life insurance effected
before the comencenent of this Act shal
after the expiry of two years fromthe date
of comrencenent of this Act and no policy of
life insurance effected after the coming into
force of this Act shall, after the expiry of
two years fromthe date on which it was
effected, be called in question by an insurer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

on the ground that a statenent nmde in the
proposal for insurance or in any report of a
medi cal officer, or referee, or friend of the
i nsured, or in any other docunent |eading to
581
the issue of the policy, was inaccurate or
fal se, unless the insurer shows that such
statement was on a material rmatter or
suppressed facts which it was material to
di scl ose and that it was fraudul ently made by
the policy-holder and that the policy-hol der
knew at the time of making it that the
statenment was false or that it suppressed
facts which it was nmaterial to disclose.
X X X X X X
It would be noticed that the operating part of s.
45 states in effect (so far as is relevant for our
purpose) that no policy of life insurance effected
after the comng into force of the Act shall
after the expiry of two years fromthe date on
which it was effected, be called in question by an
i nsurer on the ground that a statenent nade in the
proposal for insurance or ~in any report of a
nmedi cal officer, or referee, or friend of the
insured, or in any other docunent |eading to the
i ssue of the policy, was inaccurate or false; the
second part of the sectionis in the nature of a
provi so which creates an exception. 1t says in
effect that if the insurer ~shows that such
statement was on a material matter or suppressed
facts which it was naterial to disclose and that
it was fraudulently nade by the policyhol der and
that the policy-holder knew at the tinme of making
it that the statenent was false or that it
suppressed facts which it was materi al to
di scl ose, then the insurer can call in question
the policy effected as a result of such inaccurate
or false statenent. In the case before us the
policy was issued on March 13, 1945, and it was to
cone into effect from January 15, 1945. The anount
i nsured was payable after January 15, 1968, or at
the death of the insured, if earlier. The
respondent conpany repudiated the claim by its
letter dated Cct ober 10, 1947. Qovi ousl y,
therefore, two years had expired fromthe date on
which the policy was effected. W are clearly of
the opinion that s. 45 of the Insurance Act
applies in the present case in
582
view of the clear terms in which the section is
wor ded, though |earned counsel for the respondent
conpany sought, at one stage, to argue that the
revival of the policy sone tine in July, 1946,
constituted in lawa new contract between the
parties and if two years were to be counted from
July, 1946, then the period of two years had not
expired from the date of the revival. \Wether the
revival of a lapsed policy constitutes a new
contract or not for other purposes, it is clear
fromthe wording of the operative part of s. 45
that the period of two years for the purpose of
the section has to be calculated fromthe date on
which the policy was originally effected; in the
present case this can only nmean the date on which
the policy (Ex. P-2) was effected. Fromthat date
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a period of two years had clearly expired when the
respondent conpany repudiated the claim As we
think that s. 45 of the Insurance Act applies in
the present case, we are relieved of the task of
exam ning the |egal position that would follow as
aresult of inaccurate statenents nmade by the
insured in the proposal form or the persona
statement etc. in a case where s. 45 does not
apply and where the avernents made in the proposa
formand in the personal statenment are nade the
basi s of the contract.

The three conditions for the application of
the second part of s. 45 are-

(a) the statenent nust be on a materia
matter or nmust suppress facts which it was
material to disclose;

(b) the suppression nust be fraudul ently nade
by the policy-holder; and

(¢) the policy-holder nust have known at the
time of  '‘making the statenent that it was fal se or
that it suppressed facts which it was material to
di scl ose.

The crucial question before wus is whether
these three conditions were fulfilled in the
present
583
case. W think that they were. W are unable to
agree with the learned trial Judge that the
ailments for which Mahajan Deohal was treated by
Dr. Lakshmanan in Septenber-COctober, 1943, were
trivial or casual ailments. ~Nor do we think that
Mahaj an Deolal was likely to forget in July, 1944,
that he had been treated by Dr. Lakshnanan for
certain serious ailnents only a few nonths before
that date. This brings us to —a consideration of
the evidence of Dr. Lakshmanan. That evidence is
clear and unequivocal. Dr. Lakshmanan says that
Dr. Mtilal Nayak brought the patient to himat
Jabal pur. W have already referred to the fact
that Dr. Modtilal Nayak had hinself rmade a false
statement in his friend’s report dated July 17,
1944, when he said that he had never heard that
the insured had suffered fromany illness. It is
i npossible to believe that Dr. Mtilal Nayak woul d
not remenber that he had hinself taken the insured
to Jabal pur for treatment by Dr. Lakshmanan who
was an experi enced consulting physician.  Dr.
Lakshmanan said that when he first examned
Mahaj an Deol al on Septenber 7, 1943, he found that
his condition was serious as a result of the
i mpoverished condition of his blood, and that
Mahaj an Deol al was suffering from anaenia, oedena
of the feet, diarrhoea and panting on exertion.
The doctor asked for an exam nation of the bl ood.
The pathol ogi cal report supported the diagnosis
that Mahajan Deolal was suffering from secondary
anaem a nmeaning thereby that anaemia was due to
lack of iron and malnutrition. Dr. Lakshmanan
further found that fromthe synptons disclosed the
di sease was a mmjor one. Mhajan Deol al had al so
cardi ac asthma which was a synptom of anaem a and
due to dilatation of heart. Dr. Lakshmanan saw the
pati ent again on Septenber 9, 1943, and then again
on September 16, 1943. On Cctober 6, 1943 Mahaj an
Deol al hinmself went to Dr. Lakshmana. On that date
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Dr. Lakshmanan found that

584
anaem a had very greatly disappeared. In cross-
exam nation Dr. Lakshmanan adnmitted that the

anaem a, dilatation of heart and cardiac asthma
fromwhich Mhajan Deol al was suffering continued
a passing phase which m ght di sappear by
treatnent. He further admtted that he did not
mention cardiac asthma in his letter addressed to
the respondent conpany. W have given our very
earnest consideration to the evidence of Dr.
Lakshmanan and we are wunable to hold that the
ailments from which Mhajan Deolal was then
suffering were either trivial or casual in nature.
The ailments were serious  though anenable to
treatnent. Mahajan Deolal’s son gave evidence in
the case and he said in his evidence that though
Dr. Lakshnmanan prescri bed some nedicine, his
father did not take it. He further said that his
father was ~a strict vegetarian. This evidence was
given by the son with regard to what the doctor
had said that he prescribed fresh liver juice made
at home according tohis directions three tinmes a
day. He also prescribed iron sulphate in tablet
fromwith plenty of water. The son further said
that during his stay at Jabal pur his father felt
weakness, though he used to nobve about freely and
was never confined to bed. The son tried to nake
it appear in his evidence that - his father  was
suffering from nothing serious. Dr. Lakshnmanan
said in his evidence that his fees for visiting a
patient at Jabal pur were Rs. 16/- per visit. W
agree with the High Court that if Mhajan Deol a
was not suffering from any serious ailnment, he
woul d not have been taken by his physician, Dr.
Motilal Nayak fromhis village to~ Jabal pur nor
woul d he have consulted Dr. ( Lakshmanan, a
consul ting physician of repute,  for so nany days
on payment of Rs. 16/- per visit. No doubt,
Mahaj an Deolal’s son now tries to make |ight of
the illness of his father but Dr. Lakshmanan’s
evi dence shows elearly enough that in Septenber-
Cct ober, 1943. Mahaj an
585
Deolal was suffering from a serious type of
anaem a for which he was treated by Dr .
Lakshmanan. Mahaj an Deol al coul d not have
forgotten in July, 1944, that he was so treated
only a few nonths earlier and furthernore, Mhajan
Deol al must have known that it was material to
disclose this fact to the respondent conpany. In
his answer to the questions put to himhe not only
failed to disclose what it was material for himto
di scl ose, but he made a false statenent to the
effect that he had not been treated by any doctor
for any such serious ailnment as anaemia or
shortness of breath or asthma. In other words,
there was a deliberate suppression fraudulently
made by Mahajan Deol al. Fraud, according to s. 17
of the Indian Contract Act, 1872 (IX of 1872),
nmeans and includes Inter alia any of the follow ng
acts conmtted by a party to a contract wth
intent to deceive another party or to induce him
to enter into a contract-

(1) the suggestion, as to a fact, of that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

which is not true by one who does not believe it
to be true; and

(2) the active conceal nent of a fact by one
havi ng know edge or belief of the fact.

Judged by the standard laid down in s. 17,
Mahaj an Deolal was clearly guilty of a fraudul ent
suppression of material facts when he nmmde his
statenments on July 16, 1944, statenents which he
must have known  were del i berately false.
Therefore, we are in agreement with the H gh Court
in answering the first question against the
appel | ant .

We nmay here dispose  of the third question
Learned counsel for the appellant has argued
before us that Mahaj an~ Deolal was exam ned under
the direction of the respondent conmpany by as many
as four doctors, nanely, Dr. Desai, Dr. Kapadia
Dr. Belapurkar ~and Dr. Carke. It is further
poi nted out that Mahajan Deol al had correctly
586
di scl osed that he had suffered previously from
mal ari a, pneunonia and cholera. Dr. Kapadia, it is
poi nted out, was specifically asked to examn ne
Mahaj an Deolal in view of the conflicting reports
which Dr. Desai had earlier submtted. On these
facts, the argunent has been that the respondent
conpany had full know edge of all facts relevant
to the state of health of Mhajan~ Deolal  and
havi ng know edge of the full facts, it was  not
open to the respondent conpany to call the policy
in question on the basis of the answers given by
Mahajan Deolal in the proposal form and the
personal statenent, even though those answers were
i naccurate. Learned counsel for the appellant has
referred us to the Explanationto s. 19 of the
I ndi an Contract Act in support. of his argunent. W
are unable to accept this argunent as correct. It
is indeed true that Mahaj an Deol al was exani ned by
as many as four doctors. It is also true that the
respondent conpany had before it the confliecting
reports of Dr. Desai and it specially asked Dr.
Kapadia to exam ne Mahajan Deolal in viewof the
reports submtted by Dr. Desai. Yet, it nust be
poi nted out that the respondent conpany had no
means of knowi ng that Mahajan Deolal had been
treated for the serious ailnent of secondary
anaem a followed by dilatation of heart etc. in
Sept enber - Oct ober, 1943 by Dr. Lakshmanan. Nor can
it be said that if the respondent conpany had
know edge of those facts, they would not have made

any difference. The principle wunderlying the
Expl anation to s. 19 of the Contract Act is that a
false representation, whet her f raudul ent or

innocent is irrelevant if it has not induced the
party to whomit is nmade to act wupon it by
entering into a contract. W do not think that
principle applies in the present case. The terns
of the policy nake it clear that the avernents
made as to the state of health of the insured in
the proposal formand the personal statenment were
the basis of the contract between the
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parties, and the circunstance that Mhajan Deol a
had taken paint to falsify or conceal that he had
been treated for a serious ailnent by Dr.
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Lakshnanan only a few nonths before the policy was
taken shows that the falsification or conceal ment
had an inportant bearing in obtaining the other
party’s consent. A man who has so acted cannot
after wards turn round and say; "It could have
made no difference if you had known the truth.” In
our opinion, no question of waiver arises in the
circunstances of this case, nor can the appell ant
take advantage of the Explanation to s. 19 of the
I ndi an Contract Act.

Qur finding on the first question nmakes it
unnecessary for us to decide the second question
nanely, whet her the present appellant nerely
ganbl ed on the |ife of Mahajan Deol al when he took
the assignment on Cctober 18, 1945. The contention
of the respondent company - was that appellant had
no insurable interest in the life of Mhajan
Deol al .and when he took the assignment of the
policy on Cctober 18, 1945 he was nerely indul gi ng
in a ganble on Mahajan Deolal’s life; the contract
was therefore, void by reason of 's. 30 of the
I ndian Contract Act. On behalf of the appell ant,
however, the contention was that s. 38 of the
i nsurance Act provi ded a conplete " code for
assi gnment and transfer of insurance policies and
the assignment nade in favour of the appellant by
Mahaj an Deol al was a valid assi gnnent in
accordance with the provisions of s. 38 aforesaid.
The High Court, it —appears, proceeded on  the
footing that fromthe very inception the policy
was taken for the benefit of the appellant on the
basis of a ganble on the life of Mahajan Deol al
it said that the appellant and his brother, Dr.
Motilal Nayak, knew very well that Mahajan Deol a
was not likely to live very long and when the
policy was taken out in 1944, it was really for
the benefit of the present appellant, who soon
after took an assi gnnent
588
on payrment of the prem um al ready paid by Mhajan
Deol al and such arrears of premum as were then
outstanding. It is unnecessary for us to give our
deci sion on these contentions; because if Mhajan
Deol al was hinself guilty of a fraudul ent
suppressi on of material facts on which the
respondent conpany was di scharged from perform ng
its part of the contract, the appellant who hol ds
an assignnent of the policy cannot stand on | a
better footing than Mahajan Deolal hinself. It was
argued before wus that is the policy was valid in
its inception, that is to say, if it was in fact
effected for the wuse and benefit of Mhajan
Deol al , who wundoubtedly had an insurable interest
in his owm Ilife, it could not afterwards be
i nval idated by assignnent to a person who had no
interest but who nerely took it as a specul ation
Qur attention was drawn to several decisions on
this question, Anerican and English, noticed in
para 502 of MacG|livray on Insurance |aw (fourth
Edition). W consider it wunnecessary to exam ne
those decisions or to go into the question posed
therein. That guestion nust be left to be
determined in a case where it properly arises. As
we have stated earlier, on our conclusion on the
first question, the appellant is clearly out of
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Court and can not claimthe benefit of a contract
whi ch had been entered into as a result of a
fraudul ent suppression of material facts by
Mahaj an Deol al .

This brings us to the |last question, nanely,
whet her the appellant is entitled to a refund of
the noney he had paid to the respondent conpany.
Here again one of the ternms of the policy was that
all noneys that had been paid in consequence of
the policy would belong to the conpany if the
policy was vitiated by reason of a fraudul ent
suppression of material facts by the insured. W
agree with the H gh Court that where the contract
is bad on the ground of fraud, the party who has
been guilty of fraud or a person who clai ns under
hi m can not
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ask for a refund of the noney paid. It is a well
establ i shed principal that courts wil | not

entertain an action for noney had  and received,
where, in _order to succeed, the plaintiff has to
prove his own fraud. W are further in agreenent
with the Hi gh Court ~that in cases in which there
is stipulation that by reason of a breach of
warranty by one of the parties to the contract,
the other party shall be discharged from the
performance of his part of the contract, neither
s. 65 nor s. 64 of the Indian Contract Act has any
appl i cati on.

For the reasons given above we have come to
the conclusion that there in no nerit in the
appeal. The appeal is accordingly dismssed with
costs.

Appeal dism ssed




