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HEADNOTE:

The assessee-appellant had associated hinself with the
I ndia Gospel Mssion while he was getting his education in
the United States of Anerica during 1953 to 1957 and was
propagating the ideals of Indian Christian Crusade, U. S A,
an Institution sponsoring religious education in India. The
I ndia Gospel Mssion was «collecting noney for its working
abroad t hrough the Indian Christian Crusade. On returning to
India in January 1957 he started publishing a religious
magazi ne called "Vi swa Deepant and in 1959 started
publ i shing Mal yal am daily newspaper called "Kerala Dhwani"
In the assessnent year 1960-61 he filed a return disclosing
a 1088 of Rs. 1,59,894 under the head 'business”. Wile
scrutinising the accounts, the Incone Tax Ofice found
amounts totalling Rs. 2,90,220 credited in the assessee’s
accounts. Since the nanes and other details of persons who
had donated the anmounts were not available it had to be
presuned that the anpbunts had been given to the assessee by
the Indian Christian Crusade, U S A and therefore, the
Income Tax O ficer rejected the contention of the assessee
that the anounts received by himwere purely personal gifts
and testinonials made voluntarily and held that the so
call ed donations were payments by way of renuneration for
the work done by the assessee in connection wth the
spreading in India, of the ideals of the Indian Christian
Crusade, U.S. A and that these anpbunts were connected with
the business of the assessee and were liable to be taxed as
hi s business |Incone. He, therefore, brought to tax Rs.
2,90, 220 which had been received during the assessnent year
1960-61.

For the assessnment vyear 1961-62 the assessee had
received simlar amounts totalling to Rs. 3,63,750 through
the Indian Christian Crusade, U.S. A and Income Tax Oficer
treated this anmount al so as business incone and brought the
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sane to tax
937

The assessee filed appeals and the Appell ate Assistant
Conmi ssioner while disnmissing the appeals held that the
assessee was a journalist and it was his avocation or
vocation to propagate Christian ideas and ideals and that
the assessee during the stay in U S. A and after his return
was engaged in a novenent for the spread of religion and for
fighting the forces of atheism

In further appeal, the tribunal held that the anpunts
did not represent remuneration or payments for services
rendered, and that the receipts were clearly casual and non-
recurring and did not arise in the course of the exercise of
any vocati on.

The Tribunal referred the matter to the Hi gh Court,
which held that the receipts of casual and non-recurring
nature would not be included in the total income of a
person. But if there was receipts arising fromthe exercise
of vocation, thesewuld be included in the total inconeg,
even if. these were of a casual or non-recurring nature or
vol untary -and the receipts resulting from such paynents
woul d be outside section 4(3)(vii) of the Income Tax Act,
1922. Since there was |ink between the activity of the
assessee and the payments and the sanme were nmade by those
who held similar views and who were /interested in the
propagati on and the acceptance of those views by the genera
public, the receipts, therefore, arose fromthe exercise of
an occupation by the assessee.

Di sm ssing the Appeal s
N

HELD: 1. The receipts by the assessee arose out of the
avocation of the assessee of propagating views ' against
At hei sm ant preaching Christian CGospel. [947 H

2. There was a link between the ~activities of the
assessee and the paynments received by himand the |ink was
cl ose-enough. [948 A]

Strong & Conpany, of Ronsey Limted v. Wodifield
(Surveyor of Taxes), 1906 A C. 448 and The Conmm ssi oner of
Inland Revenue v. E.C. Warnes & Co. Ltd., [1919] 12 T.C
227, referred to.

3. Section 4(3)(vii) of the Indian Income Tax Act 1922
makes it clear that in order to be entitled to the
exenption, the receipts nust be of income character first.
if a sumof noney is received for the purpose in pursuance
of an avocation or vocation, it arose out-of this vocation
or profession. If that is
938
so, then this was inconme under the Act. Such income could
only be excluded if it was specifically excluded by any
provi sion of the Act. [943 D E

4. The High Court rightly held that in view of the
facts and circunstances of this case as found by the
Tri bunal , these anpbunts were received by the assessee .in the
course of his avocation or vocation and were given to him
for the purpose of the sane. These were, therefore, incones
which were neither of a casual or non-recurring nature nor
were these capital gains wunder s. 12B of the Act. The
amounts were, therefore, clearly taxable as held by the
I ncome Tax O ficer and by the H gh Court. [943 E-Q

P. Krishna Menon v. Comm ssioner of Income-Tax, Mysore,
Travancor e- Cochin and Coorg. Bangalore. 35 |I.T.R 48, relied
upon.

5. The burden 18 on the revenue to establish that the
receipt is of a revenue character. Once receipt is found to
be of a revenue character whether it cones under exenption
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or not, it is for the assessee to establish. Facts must be
found by the Tribunal and the H gh Court must proceed on the
basis of those facts. The Hi gh Court cannot afresh go to the
facts over-ruling the facts found by the Tribunal unless
there is a question to that effect challenging the facts as
found by the Tribunal. 1In this case the H gh Court has not
interfered with the basic facts found by the Tribunal. It
has been established that the assessee was carrying on a
vocation of preaching of Christian Gospel and hel ping anti -
athesim He was running a newspaper in aid of that. The
donations received fromAmerica were to help him for the
said purpose. They arose out of his carrying on and
contai ned so |ong purpose. The carried on this avocation or
vocation. These receipts, therefore, arose out of his
vocation. These were, therefore, his Inconme, not exenpt
under s.4(3)(vii) of the Act and were taxable. [945 H, 946
A-C|

Parim setti Seet haramma v. Conm ssioner of |Incone Tax,
Andhra Pradesh, 57 I'.T.R 532 inapplicable.

Acharya D.V. Pande v.  Commssioner of |ncone-tax,
Gujarat, 56 |- T.R 152, Commi ssioner of |ncome-Tax, Qujarat
v. Shri G urdharram Hariram Bhagat, 154 |I.T.R 10, Mahar a;
Shri CGovindlalji Ranchhodl aji v. Conm ssioner of |ncone-tax,
Ahrmedabad, 34 [|.T.R 92, HH Mharani  Shri Vijay Kuverba
Saheb of Mrvi and Another v. Conm ssioner of |ncone-Tax
Bonbay City 1, 49 I.T.R 594 S. A, Rankrishnan v.
Comm ssi oner  of | ncome-tax, Madras, 114 |.T.R 253,
Si ddhart ha Publications (P) Ltd. v. Conmi ssioner of
939
I ncome-tax, Delhi. 129 1.T.R-~ 603, Karnani Properties Ltd.
v. Comm ssioner of |ncone-tax, Wst Bengal, 82, |.T.R 547,
Al um ni um Corporation of India Ltd. -v. Conm ssioner of
| ncome-tax, Wst Bengal, 86 |.T.R~ 11, < Anil Kumar Roy
Chowdhury and Qhers v. Conmi ssioner of Income-tax, West

Bengal 1, 102 I.T.R 12, Conmissioner of |ncone-tax, West
Bengal 111 v. Kamal Singh Ranpuria, 75 I|.T.R | 157,
Conmi ssi oner of Incone-tax, West  Bengal |IIl v. /lnperia
Chemical Industries (I'ndia) (P) Ltd. 74 I /T.R 17,
Conmi ssi oner of Income-tax, Bombay - City Il v. Devi Prasad

Khandel wal and Co. Ltd. 81 I.T.R 460, and Comm ssi oner of
| ncome-tax v. P.S. Chelladurai, 145 |.T.R 139, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal Nos. 295 &
296 (NT) of 1974.

Fromthe Judgment and Order dated 19.7.1973 of. the
Kerala High Court in |I.T.R Nos. 32 and 33 of 1971

S. Poti, S. Sukumaran and D.N. Mshra, for the
Appel | ant .

G C Sharma, K C. Dua and Mss A Subhashini, for the
Respondent .

The Judgrment of the Court was delivered by
SABYASACHI MUKHARJI, J. These two appeals arise by
certificate by the H gh Court in Incone-Tax Reference Nos.
32 and 33 of 1971. The Hi gh Court of Kerala by its judgnent
dated 19th July, 1973 answered the followi ng two questions
in the negative and in favour of the revenue.
"(i) \hether, on the facts and in the
ci rcunst ances of the case, the Tribunal was
justified in lawin holding that the sunms of Rs.
2,90,220 and Rs. 3,63,750 were not assessable as
i ncome of the assessee for the assessnment years
1960-61 and 1961-627




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

(ii) \hether, on t he facts and in the
ci rcunst ances of the case, the Tribunal was
justified in |law and had material for holding that
the suns of Rs. 2,90,220 and Rs. 3,63,750 are
exenpt from taxation under section 4(3)(vii) of
the Indian Income-tax Act, 1922 for the assessnent
years 1960-61 and 1961-62 respectivel y?"
The references relates to assessnment years 1960-61 and
1961-62. The assessee’s accounting year was the cal ender

year.
940

The assessee publishes a Mlyalamdaily newspaper by nane
Kerala Dhwani. Till 1953, he was a lecturer in History and

Political Science in the College at Kottayam He had his
education in the United State of Anmerica, during 1953 to
1957. During this period ~of stay in the U S A he had the
privilege of associating himself wth the India Gospe

Mssionin the United States. The India CGospel Mssion, it
was stated, was collecting noney for its working abroad
through the Indian Christian Crusade. The assessee was al so
publishing a religious nmagazi ne called "Viswa Deepani'. The
magazi ne was started in January, 1957. The father of the
assessee Shri K G Thomas ~was the Editor of Viswa Deepam

Shri Thomas was also in Anerica and he was also doing
m ssionary work in Anerica for sone tinme. In 1958, Shri
Thomas, the lather of the assessee was in India the was
going to Anerica off and on. |Indian Christian Crusade,
US A is an institution sponsoring religious education in
India and it was admitted that the assessee was propagating
the ideals of the Indian Christian Crusade on returning to
India after finishing his education in the States. Later on
the assessee started publishing a paper called  "Kerala
Dhwani ". This paper was started in 1959. Wiile the assessee
was in America, he took his Ph.D. degree.

For the assessnent year  1960-61, the assessee filed a
return disclosing a loss of Rs. 1,59,894 under the head
"business’. The assessee, as nentioned hereinbefore, was
publ i shi ng Mal ayal am dai ly newspaper called ' Keral a Dhwani’ .
Wiile t scrutinising the accounts, the Inconme-tax Oficer
found in the ledger folioin the name of the ~assessee
amounts totalling Rs. 2,57,138 credited in" his account. The
assessee was asked to explain these credits and he
represented that npbst of the anpbunts were received by the
assessee as donations from U S. A through an organi sation
known as |Indian Christian Crusade, U S.A - The  |ncome-tax
Oficer found that the names and other details of persons
who had donated the amounts were not available:. He also
found that such ambunts ampunted in all Rs. 2,90,220. The
Income-tax O ficer had stated that in the  absence of
definite information regarding the individuals who has made
the donations, it had to be presuned that the anpbunts had
been given by the Indian Christian Crusade, U S. A to the
assessee. The assessee’s case before the Incone-tax O ficer
was that the amounts received by the assessee were purely
personal gifts and testinonials which were given because of
the esteem and regard for the personal qualities of the
assessee and that the paynents were purely voluntary. The
I ncome-tax O ficer rejected the contention. He hel d:

941

(i) The paynent of donations started sinultaneously
with the publication of the daily newspaper Keral a Dhwan
and the donations were continued during the period the
publication continued. (ii) The donations were regular and
continued for the next year also. (iii) There was nothing to
show that the anpbunts were given on account of the persona
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qualities of the assessee. (iv) The donations were being
nmade regularly throughout the year and these were evidently
given as aid to the running of the newspaper which was the
busi ness carried on by the assessee. (v) The Indian
Christian Crusade, U S.A which was paying nobney to the
assessee was an enterprise in India established for the
furtherence of ideals and objectives simlar to theirs.

For aforesaid reasons the Incone-tax O ficer held that
the so called donations were paynents by way of renuneration
for the work done by the assessee in connection with the
spreading, in India, of the ideals of the Indian Christian
Crusade, U S A The | ncone-tax Oficer came to the
conclusion that the anpbunts paid to the assessee were
connected with the business of the assessee and were l|iable
to be taxed as the business inconme of the assessee. He,
therefore, brought to tax Rs. 2,90,220 which had been
received during the assessnment year

For the next assessment year, the assessee had received
simlar anmpbunts totalling to Rs. 3,63,750 through the Indian
Christian Crusade, U S. A For the reasons given in the order
of the previous year, the Income-tax Oficer treated this
amount al so as the businessinconme for the assessnent year
1961- 62 and brought the sane to tax.

The assessee filed appeals in respect of both the years
and the Appellate/Assistant Conmm ssioner disposed of the
appeals by different orders delivered on the sane date. He
di scussed all the contentions raised by the assessee in his
appel | ate orders. The main contentionraised by the assessee
before the Appellate Assistant ~Conm ssioner was that the
various anpbunts credited in his bank account and in his
personal account in the business represented gifts nade by
personal friends in the US A, that the anounts were
collected by the Indian Christian Crusade and forwarded to
India to the assessee. The Appellate Assistant Conmi ssioner
rejecting these contentions of ~the assessee found that the
assessee was a journalist and it was his avocation or
vocation to propagate certain ideas and ideals. He was
closely associated with the mssionary work carried on by

the Indian Christian Crusade in America and he was
propagating the ideals of
942

Indian Christian Crusade, Anmerica in India because of his
close relationship with that origination as nentioned
herei nbefore. The assessee during his stay in US A and
after his return was engaged in a novenent for the spread of
religion and fighting the forces of atheism According to
the assessee, his friends in Arerica and those Wo believed
in the cause which he sponsored were sendi ng hi mdonations
for helping tile nmovenment and the anbunts that were handed
over to or were collected by the Indian Christian Crusade,
US A wererenitted to him

In further appeal the Tribunal held that the anpunts
did not represent remuneration or payments for services
rendered. The tribunal further held that the receipts were
clearly causal and non-recurring and aid not arise in-the
course of the exercise of any vocation. Then the aforesaid
two questions were referred to the High Court under Section
66 (1) of the Indian Incone-tax Act, 1922.

The High Court held that the receipts of casual and
non-recurring nature would not be included in the tota
income of a person. But if there were receipts arising from
the exercise of a vocation, these would be included in the
total income, even if these were of casual or non-recurring
nature or voluntary and the receipts resulting from such
payments would be outside Section 4(3)(vii) of the Incone-
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tax Act, 1922 (hereinafter referred to as the ("Act’).

Rel ying on the findings of the Tribunal, the H gh Court
held that the assessee was very actively, fully occupied
with the activities connected with achieving the objects of
straightening faith in God and fighting agai nst athei sm and
was occupied wth this affair. The payer which he published
for this purpose was a daily coming out wth views in
support of this nission. Teaching and propagating religion
could be an occupation. It was not necessary that its object
should be to earn a livelihood. Anything in which a person
was engaged systematically could be an occupation or
vocation. The next question would be whether receipts could
be said to arise fromsuch occupation or vocation. There was
link between the activity of the assessee and the paynents,
and that the paynents were nmade by those who held sinlar
views as those of the assessee and who were very much
interested in the propagation ~and the acceptance of those
views by the general public. The paynents were made for the
purpose of helping the assessee to run the paper which was
t he nout h-piece or nedi umthrough which the ideas were to be
spread. The
943
connection between the activity of the assessee and the
donations was thus i'ntimate. It arose out of the vocation or
the occupation carried on by the assessee. Therefore, the
receipts arose fromthe exercise of an occupation by the
assessee. The high Court also considered whether such
paynments were excluded by Section 4(3)(vii) of the Act.

Section 4 of the Act made the total income of the
previous year of any person assessable to tax and sub-
section (3) specified certain inconmes which should not be
included in the total incone of the ~person. Sub-section
(vii) of Section 4(3) was in the fol lowi ng terns:

"(vii) any recei pts not being capital | gains
chargeabl e according to the provisions of section
12B and not being receipts arising from business
or the exercise of “a( profession, vocation or
occupation, which are. of a casual “and non-
recurring nature or are not by way of ‘addition to
the renmuneration of an enpl oyee.

As the section nade it clear, in order to be entitled
to exenption, the receipts nust be of —incone character
first. In the instant case, there is no doubt that if a sum
of noney is received for the purpose in pursuance of — an
avocation or vocation, it arose out of this vocation or
profession. If this is so, then this was income under the
Act. Such i ncome could only be excluded if it was
specifically excluded by any provision of the Act. The Hi gh
Court held, and in our opinion rightly, that in viewof the
facts and circunstances of this case as found by the
Tribunal, these anbunts were not excluded under- Section
4(3)(vii) of the Act. The position was thus, these ampunts
were received by the assessee in the course of his avocation
or vocation and were given to himfor the purpose of the
sane. These were therefore inconmes which were not also of a
casual or non-recurring nature nor were these capital gains
under Section 12B of the Act. |If that was the position
then, in our opinion, the anbunts were clearly taxable as
hel d by the Income-tax O ficer and by the Hi gh Court.

Several aspects of the question were placed before us
on a |large canvass nanely that the H gh Court had gone into
facts of the first tine over-ruling the findings of the fact
of the Tribunal without there being a question to that
effect and also there was no finding that the receipts were
of income character. |In support of these contentions,
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several decisions of this Court were referred before us,
Inter alia, Parimsetti Seetharamma v.

944

Comm ssi oner of |ncone-Tax, Andhra Pradesh., 57 |.T.R 532.
Rel i ance was placed on the observations appearing at pages
536, 537 and 538 of the said report. It was urged that the
burden of proof was wongly placed by the Hi gh Court and on
the facts, that the two circunstances relied on by the Hi gh
Court did not establish that certain noney was given to the
assessee as renuneration for services and as such it could
not be held that the person concerned was assessable to tax.
It was wurged that the H gh Court wongly placed the burden
of proof upon the assessee.

But on the facts and in the circunstance of this case,
the conclusion recorded by ‘the High Court in the instant
case was borne out on the facts on record. The observations
of this Court referred to above cannot be of much assistance
to the assessee.

The case which is npst apposite to the facts of the
instant case is-a decisionof this Court in the case of P.
Kri shna Menon v. Conmi ssioner of Income-Tax, Msore,
Travancor e- Cochin and Coorg. Bangalore., 35 1.T.R 48. There
after retirenent from CGovernnent service, the appellant
therein was spending his tine in studying and teaching
Vedant a phil osophy., L, who was one of his disciples, used to
cone from London at /regular intervals  to Trivendrum where
the appellant resided, and stay there for a few nonths at a
time and attend his discourses, and so received instructions
in Vedanta and had the benefits of his teachings. L
transferred his entire balance standing to~ this credit in
his on account at Bonbay, ampbunting to nmore that Rs. 2
| akhs, to the account of the appellant opened in the
letter’s nane in the same bank at Bonbay. Thereafter, from
time to tinme, L put in further sums into the appellant’s
account in Bonmbay. The question was whether the receipts
fromL. constituted the appellants-incone taxable under the
Travancore |Inconme-Tax Act, 1121 (Ml ayal am Era) which was
identical with the Indian Inconme-Tax Act, 1922. It was held
that teaching was a vocation, if - not a profession, and
teaching Vedanta was just as nuch teachingas any other
teaching and therefore a vocation; that in order that an
activity mght be called a vocation it was not necessary to
show that it was an organised activity and that it was
indulged with a notive of making profit; it was well
established that it was not the notive of a person doing an
act which decided whether the act done by him was the
carrying on of a business, profession or vocation; and if
any business, profession or vocation in fact produced an
i ncone, that was taxable income and none the | ess so because
it was carried on without the notive of producing an i ncong;
that teaching of Vendetta by the appellant in that case was
t he
945
carrying on of a wvocation by himand that the inparting of
the teaching was the causa causans of the nmaking of the
gifts by L, and it was inpossible to hold that the paynents
to the appellant had not been nade in consideration of the
teaching inmparted by him and that, therefore, the paynents
were income arising fromthe vocation of the appellants that
the paynments mnade by L were inconme arising froma vocation
These were not casual or non-recurring receipts and no
guestion of exenption under Section 4(3)(vii) of the Act
arose. It was further observed that in order that a payment
m ght be exenpted under Section 4(3)(vii) as a casual and
non-recurring receipt, it had to be shown that it did not
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arise fromthe exercise of a vocation

In the instant case before wus, identical is the
position. The assessee carried on a vocation of preaching
agai nst atheism In the course of such vocation and for the
purpose of the sane he received the anpbunts in question as
donation for the furtherance of the objects of his vocation
The receipts arose to the assessee for the carrying on of
the vocation by the assessee, and these were not casual and
non-recurring. These were taxable. These facts were found by
the Incone-tax Officer. These facts not in so many terns but
essentially found by the Appellate Assistant Comm ssioner
and were reiterated by the Tribunal and the Hi gh Court
accepted these findings of facts and answered the question
accordi ngly.

Reliance was also placed on the decisions of the
Gujarat High Court in the case of the Acharya D.V. Pande v.
Conmi ssi oner of Income-tax, CGujarat., 56 I.T.R 152., and
Conmi ssioner of Incone-tax, @jarat v. Shri G rdharram
Hariram Bhagat, 154 1.T.R 10., decisions of the Bonmbay Hi gh
Court in  the Case of Mharaj Shri_ Govindlalji Ranchhodl alji
v. Conmi ssioner of |nconme-tax, Ahnedabad, 34 |I.T.R 92., and
H. H Maharani Shri Vijaykuverba Shed of Mrvi and Another v.
Conmi ssi oner of Income-tax, Bombay City Il, 49 |I.T.R 594.,
decision of the Madras H gh Court 1in the case of S A
Ramekri shnan v. Conm ssioner of Incone-tax, Madras, 114
. T.R 253., and decision of the Delhi high Court in the
case of Siddhartha Publications (P) Ltd. v. Conm ssioner of
I ncome-tax, Delhi, 129 I.T.R  603., dealing wth certain
facts and circunstances where -incone could be said be
t axabl e.

Fromall these decisions, tw facts enmerge. The burden
is on the revenue to establish that the receipt is of a
revenue character. Once receipt is found to be of a revenue
char acter
946
whether it comes under exenption or not, it is for the
assessee to establish. Facts nust be found by the Tribuna
and the Hi gh Court nust proceed on the basis of the facts
found by the Tribunal. The H gh Court cannot afresh go to
the facts over-ruling the facts found by the Tribunal unless
there is a question to that effect challenging the facts
found by the Tribunal. These propositions are well-settled
and in this case in the decision of the High Court, these
principles, in our opinion, have not been breached. It has
been established that the assessee was  carrying on a
vocation, the vocation preaching of Christian Gospel and
hel ping anti-atheism was the vocation of his life. He was
running a newspaper in aid of that. The donations received
fromAmerica were to help him for the said purpose. They
arose out of his carrying on and continued so |Iong as he
carried on this avocation or vocation. These  receipts
therefore arose out of his vocation. These were therefore
his incone. In the facts these were not exenpt under Section
4(3)(vii) of the Act. In the prem ses these were taxable:

Nunmer ous decisions were referred to us on the question
as to how far the High Court could interfere with the facts
found by the Tribunal. Reliance was placed on the decisions
of this Court in the case Karnani Properties Ltd. V.
Conmi ssi oner of Income-tax, West Bengal, 82, |.T.R 547.
Al um ni um Corporation of India Ltd. v. Conmm ssioner of
I nconme-tax, West Bengal, 86 |.T.R 11., Anil Kumar Roy
Chowdhury and Qhers v. Conmi ssioner of Inconme-tax, West
Bengal 1, 102 I.T.R 12., Conmi ssioner of Incone-tax, West
Bengal 111 v. Kamal Singh Ranmpuria, 75 |.T.R 157.
Conmi ssi oner of Income-tax, West Bengal |IIl v. Inperia
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Chemical Industries (India) (P) Ltd., 74 I.T.R 17., and the

deci sion of the Bonbay H gh Court in the case of

Conmi ssi oner of Income-tax, Bombay City Il v. Deviprasad

Khandel wal and Co. Ltd., 81, I.T.R 460., and also the

deci sion of the WMadras H gh Court in the case of

Conmi ssi oner of Income-tax v. P.S. Chelladurai., 145 1. T.R

139.

We have set out the findings of the Tribunal and
considered the findings of the Tribunal as well as the
j udgrment  of the High Court. There has not been any
unwarranted interference by the Hi gh Court wth the facts
found by the Tribunal. Basic facts have been found by the
Tri bunal

On the question where inconme could be said to arise, it
may be relevant to refer to Strong & Co. of Ronsey, Linmted
v. Wodifield (Surveyor of Taxes), [1906] A . C. 448. There a
br ewery
947
conpany owned - an inn which was carried on by the manager as
part of  ‘their business. A custoner sleeping in the inn was
injured by the fall of a chimmey, and recovered damages and
costs agai nst the conpany for the injury, which was owing to
the negligence of the conpany’' s servants. The question was
whet her the ampunts paid as damages could be clained as a
deduction from the business of s carrying on the activities
of the inn-keeper. The Lord Chancel | or observed at page 452
of the report as foll ows:

"I think' only such |osses can be deducted as are
connected with in the  sense that they are really
incidental to the trade itself. They cannot be
deducted if they are mainly incidental to sone

other vocation or fall on the trader in some
character other than that of trader. The nature of
the trade is to be -considered. To give an
illustration, |osses sustai ned by a railway

conpany in conpensating passengers for accidents
intravelling mght be  deducted. On the other
hand, if a man kept a grocer’s shop, for keeping
which a house is necessary, and one of the w ndow
shutters fell upon and injured a man walking in
the street, the loss arising thereby to-the grocer
ought not be deducted. Many cases m ght be  put
near the |line, and no degree of ingenuity can
frane a fornula so preci se and conprehensive as to
solve at sight all the cases that-may arise.

In the case of The Commissioner of I'nland Revenue v.
E.C. Warnes & Co. Ltd., [1919] 12 T.C 227., at page 231 of
the Report, Rowl att J. observed:

"I may shelter nyself behind the authority of Lord
Loreburn, who, in his judgnent in the House of
Lords in Strong & Co. v. Wodifield, said that it
is impossible to frame any formula which @ shal
describe what is a |loss connected with or arising
out of a trade. That statenent | adopt, and 1 am
not sure that | gain very nmuch by going through a
nunber of analogies; but it seens to ne that a
penal liability of this kind cannot be regarded as
a loss connected with or arising out a trade.

In the instant case there cannot be any doubt that the
recei pts by the assessee arose out of the avocation of the
assessee of propagating vi ews agai nst athei smand preaching
Christian Gospel.
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In view of the facts and circunstances of the case

there was a link between the activities of the assessee and
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the paynments received by himand the Iink was cl ose-enough.
In that view of the matter, in our opinion, the H gh Court
was right in answering both the questions referred to it in
the negative and in favour of the revenue. The appeals
accordingly fail and are dism ssed with costs.

Cvil Mscellaneous Petition No. 10046 of 1976 for
condonation of delay in filing the additional papers is
al | oned.

A P.J. Appeal s di snmi ssed.
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