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ACT:
Gas and gas- wor ks- Enact nent by State Legi sl ature
Consti tutional validity-Wit Petiti on--Locus sat andi -
Oiental Gas Conpany Act, 1960 (WB. 15 of 1960), s.4-
Constitution of India Arts. 226, 246, Sch. WV, /List 11,

Entries 24, 25.

HEADNOTE:

By an agreenent entered into by the appellant conpany and
the Oiental Gas Conpany, the appellant was appointed as
Manager of the |ater conpany which owned an industria
undertaking for the manufacture and sale of  fuel gas in
Calcutta with the right to receive remunerati on as specified
in the agreenent. The West Bengal Legislature passed the
Oiental Gas Conpany Act, 1960, and s.4 of that Act provided
that the said undertaking shall stand transferred to the
State CGovernment for five years for managenent and control
On Cctober 3, 1960, the State CGovernnent issued ‘three
notifications one of which appointed Cctober, 7, 1960, as
the date on and from which the managenent and control of the
sai d undertaking would be taken over by it. The appellant
by a petition under Art. 226 of the Constitution inpugned
the constitutional validity of the said Act and sought for
appropriate wits restraining the State Governnent for
giving effect to it and for quashing the said notifications.
The High Court found against the petitioner and rejected the
petition.

Hel d, that the State Legislature had the conpetence to enact
the inpugned Act and its constitutional validity was beyond
qguesti on.
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Article 226 of the Constitution confers a very wi de power on
the Hi gh Court to issue directions and wits not only for
the enforcenent of fundanental rights but other legal rights
as well. Since the appellant’s lawful rights under the
agreement had been abridged, if not wholly destroyer by the
i mpugned Act, it had the locus standi to apply under Art.
226 of the Constitution

The State of Orissa v. Madan Gopal Bungta, [1952] S.C.R 28
and Chiranjit Lal Choudhuri v. The Union of India, [1950]
C. R 869, referred to.

2

The entries in the three Legislative Lists are only |egis-
lative heads or fields of legislation that demarcate the
area over which the appropriate legislature operates and it
is well settled that the | anguage of the entries should be
wi dely construed. |f any entries overlap or are in direct
conflict wth each other, every attenpt should be nmmde to
har moni se them whether the entries belong to the sane List
or different "Lists, so that no entry may be robbed of its
entire content and nade nugatory.

In re the Central Provinces and Berar Act, No. XIV of 1938,
[1939] F. C. R 18 and State of Bombay v. Norothandas
Jet habhai, [1951] S. C R 51, referred to.

So construed Entry 24 of List Il which is in apparent
conflict with Entry 25 of the same list, nust be held to
cover all industries in a State except Gas and Gas-works

whi ch are specifically dealt wth by Entry 25 and
exclusively allotted to it.

It is clear that the express intention of the Constitution
was to carve out Gas and Gas-works industry from Entry 24
and bring themunder Entry 25-and treat themin normal tines
as State industries. It would be erroneous to say that such
an interpretation would prevent the Parlianent from  naking
laws in respect of Gas and Gas-works during war or ' other
nati onal energencies.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION Civil Appeal No. 138 of 1961
Appeal by special |eave fromthe judgnment and order dated
Noverber 15, 1960, of the Calcutta Hi gh Court in Matter ~ No.
235 of 1960.

M C. Setalvad, Attorney-Ceneral for India, B. B.- L. |lyengar
and B. P. Maheshwari, for the appellant.

S. M Bose, Advocate-Ceneral, West Bengal , B. Sen, P. K
Chatter , S. C. Bose, Mlon Bannerji and P. K. Bose, for the
respondents Nos. 1 to 4.

1962. February 5. The Judgnent of the Court was delivered
by

SUBBARAO, J.-This appeal by special leave is against the
Judgnment and Order dated November 15, 1960, of the High
Court of Judicature at Calcutta dismssing the petition
filed by the appell ant under

3

Art. 226 of the Constitution, and it raises the con-
stitutional validity of the Oriental Gas Conpany Act, 1960,
(WB, Act XV of 1960), hereinafter <called the "inpugned
Act".

The facts that have given rise to this appeal may be briefly
stated. The Oriental Gas Conpany was originally constituted
by a deed of settlenent dated April 25, 1853, by the name of
the Oiental Gas Conpany, and it was subsequently registered
in England under the provisions of the English Joint Stock
Conpani es Act, 1862. By Act V of 1857 passed by the
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Legi sl ative Council of India, it was enmpowered to lay pipes
in Calcutta and its suburbs and to excavate the streets for
the said purpose. By Acts of the Legislative Council of
I ndia passed fromtinme to time special powers were conferred
on the said Conpany. In 1946 Messrs. Soorajmull Nagarmull,
a firmcarrying on business in India, purchased 98 percent
of the shares of the said Oiental Gas Conpany Limted. The
said firm floated a limted liability Conpany naned the
Calcutta Gas Co. (Proprietary) Linmted and it was regi stered
in Indiawithits registered office at Cal cutta. On July
24, 1948, under an agreenment entered into between the
Oiental Gas Conpany, and the Calcutta Gas Company the
|atter was appointed the nanager of the forner Conmpany in
India for a period of 20 years fromJuly 5, 1948. The
Oiental Gas Conpany is the owner of the i ndustria

undertaking, inter alia, for the production, nanufacture,
supply, distribution and sale of fuel gas Calcutta. The
Cal cutta Gas Conpany, by virtue of the af oresaid
arrangenent, was in charge of its general managenent for a
period of 20 years for renuneration. The West Benga

Legi sl ature passed the inpugned Act and it received the
assent of the President on October 1, 1960. On Cctober 3,
1960, the West Bengal Governnent issued three notifications-
the first declaring that the said Act would conme into force
on Cctober 3, 1960, the second containing the rules framed
under the Act, and the

4

third specifying October 7, 1960, as the date with effect
fromwhich the State Governnent woul d take over for a period
of five years the managenment and control of the undertaking
of the Oiental Gas Company for 'the purposes of, and in
accordance with, the provisions of the said Act.. The
appellant, i.e., the Calcutta Gas Conpany, filed a petition
under Art. 226 of the Constitution tn. the H gh Court for
West Bengal at Calcutta for appropriate wits f or
restraining the State Governnent fromgiving effect to the

sai d Act and for quashing the sai d notifications.
Respondents 1 to 4 to the petition were the State’ of / West
Bengal and the concerned officers, and respondent' 5 was the
Oiental Gas Conpany Linited. In—the petition, t he
appel l ant contested the constitutional validity of the Act
on various grounds, and in the counter —affidavit. the
contesting respondents i.e.. respondents 1 to 4, sought to
sustain its validity and al so questioned the maintainability
of the petition at the instance of the appellant.” Ray, J.,
gave the following findings on the contentions rai sed
before him (1) The appellant has no legal right to maintain
the petition; (2) the appellant cannot question the
validity of the Act onthe ground that its . provisions
infringed his fundanental rights under Arts. 14, 19 and 31
in viewof Art. 31A(1)(b) of the Constitution; (3) the West
Bengal Legislature had the Legislative conpetence to pass
the inpugned Act by virtue of entry 42 of List Ill of the
Seventh Schedule to the Constitution; (4) entry 25 of - List
Il also confers sufficient authority and power on the State
Legislature to make |aws affecting gas and gas work ; and
(5) even if the Act incidentally trenches upon any
producti on aspect, the pith and substance of the |egislation
is gas and ,a,,-work within the meaning of entry 25 of List
. The | earned Judge rejected all the contentions of the
appel lant and dismissed the petition by his order dated
Noverber 15, 1960. Hence the appeal

5

Learned Attorney-GCeneral, appearing for the appellant, has
repeated before us all the contentions, except that relating
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to fundanental rights., which his client had unsuccessfully
raised before the Hi gh Court. H's contentions nmay be

summari zed thus : (1) The finding of the Hi gh Court that the
appel l ant has no locus standi to file the petition cannot be
sustai ned, as under the inmpugned Act the appellant’s |ega
rights wunder the agreenment entered into by it wth the
Oiental Gas Conpany on July 24, 1948 were seriously
affected. (2) Under Art. 246 of the Constitution Parlianent
has excl usive power to nake |aws with, respect to any of the

matters enunerated in List | : Parliament in exercise of the
sai d power passed the I ndustries (Devel oprent and
Regul ation) Act, 1951, by virtue of entry 52 of said List;
the two entries in List Il, nanely, entries 24 and 25,
cannot sustain the Act, as entry 24 is subject to the
provisions of entry 52 of List |I; and entry 25 nust be
confined to matters other than those covered by entry 24,
and, therefore,, ~the "West Bengal Legislature is not

Conpetent = to nmmke alaw regul ating- the gas industry. (3)
Assuming ‘that the State Legislature has power to pass the
Act by virtue of entry 25 of List Il, under Art. 254(1) of
the Constitution the |law nmade by Parlianent, namely, the
I ndustries (Devel opment~ and Regul ation) Act, 1951, shal

prevail, and the |l aw made by the State Legislature, nanely,
the i npugned Act be. void to the extent of repugnancy. And
(4) the view of the H gh Court that the validity of the Act
could be sustained under entry 42 of List I'll is wong, as
under the inpugned Act the State only takes over the
managenment of the Conpany and nanages it for and on behalf
of the Conpany, whereas the concept of requisition under the

said entry requires that the State shall take | ega
possession of property of the person from whom it is
requisitioned., on its own behalf or on behalf of a
petitioner other than the owner thereof.

6

The | earned Advocate- General of Wst Bengal, and M.  Sen,
who followed him seek to sustain the validity of the
i mpugned Act not only under entry 25 of List Il but also
under entries 33 and 42 of List I'll of the Seventh  Schedul e
to the Constitution. They further contend  that t he
appel | ant was constituted as agent under the said agreenent
and that, as its rights were preserved by s. 4 of the
i mpugned Act, it has no locus standi to file the petition
under Art. 226.

The first question that falls to be considered is  whether
the appellant has |locus standi to file the  petition ~under
Art. 226 of the Constitution. The argument of |earned
counsel for the respondents is that the appellant was only
managing the industry and it had no proprietary right
therein and, therefore, it ~could not mai nt ai n, t he
application. Article 226 confers a very w de power on the
H gh Court to issue directions and wits of the nature
nmentioned therein for the enforcement of any of the rights
conferred by Part Il or for any other purpose. It is,
therefore, clear that persons other than those claimng
fundanental right <can also approach the court seeking a
relief thereunder. The Article in ternms does not, describe
the classes of persons entitled to apply thereunder ; but it

is implicit in the exercise of t he extraordi nary
jurisdiction that the relief asked for nmust be one to
enforce a legal right. 1In The State of Olissa v. Mdan

Gopal Rungta(l) this Court has ruled that the existence of
the right is the foundation of the exercise of jurisdiction
of the court wunder Art. 226 of the Constitution. In
Chiranjit Lal Chowdhuri v. The Union of India (2), it has
been held by this Court that the legal right that can be
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enforced wunder Art. 32 nust ordinarily be the right of the
petitioner hinself who conplains of infraction of such right
and approaches the court for relief. W do not see any
reason why a different principle should apply in the case of
a

(1) [1952] S C R 28.

(2) [1950] S.C.R 869.

7

petitioner wunder Art. 226 of the Constitution. The right
that can be enforced under Art. 226 also shall ordinarily be
the personal or individual right of the petitioner hinself,
though in the case of some of the wits |ike habeas corpus
or quo warranto this ‘rule may have to be relaxed or

nodi fi ed. The questions therefore, is whether in the
present case the petitioner has a legal right, and whether
it has been infringed by the contesting respondents. The

petitioner entered into an agreement dated July 24, 1948,
with respondent-No. 5; in regard the Oiental Gas Conpany.
Under 'the agreenent,the appel lant was appoi nted as Manager
and the general nmanagenent of the affairs of the Conpany was
entrusted to it for a period of 20 years. The appel | ant
woul d receive thereunder by way of renuneration for its
services, (a) an office allowance of Rs. 3,000/- per nensem
(b) a comm ssion of 10 per cent, on the net yearly profit of
the Conpany, subject to a mninmmof Rs. 60,000/- per year
in the case of absence of or inadequacy of profits and (c) a
comm ssion of Re. 1/- per ton of all coal ~ purchased and
negoti ated by the Manager. |In its capacity as Manager, the
appel | ant - Conpany was put in charge of the entire business
and its assets in India and it was given all the incidenta
powers necessary for the said nmanagenent. Under the
agreenment, therefore, the appellant had the right to nanage
the Oiental Gas Conpany for a period of 20 years and to
receive the aforesaid anbunts toward its remuneration for
its services. Section 4 of the inpugned Act reads:

"Wth effect fromthe appointed day and for a

period of five years thereafter. -

(a) the wundertaking of the Conpany / shal

stand transferred to the State Governnent for

the purpose of managenent and control

(b) the Company and its agents, including
managi ng agents, if any, and servant - shall
cease to exercise managenment or control in
relation to the undertaking of the conpany;

(c) all contracts, excluding any contract or
contracts in respect of agency or nanaging
agency, subsisting imediately before the
appoi nted day and affecting the undertaking of
the Conmpany shall cease effect or to be
enf orceabl e Conpany, its agents or any to have
agai nst the person who was a surety thereto or
had guaranteed the performance thereof and
shall be of as full force and effect against
or in favour of the State of Wst Bengal —and
shal |l be enforceable as fully and effectively
as if instead of the Conpany the State of West
Bengal had been naned therein or had been a
party thereto:"
Under the said section, with effect fromthe appointed day
and for a period of five years thereafter, the managenent of
the Conpany shall stand transferred to the State Governnent,
and the Conpany, its agents and servants shall cease to
exerci se managenent or control of the sane. Under cl. (c)
of the section, the contracts of agency or managi ng agency
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are not touched, but all the other contracts cease to have
ef fect against the Conpany and are enforceabl e by or against
the State. It is not necessary in this case to decide
whet her under the said agreenent the appel | ant was
constituted as agent or managi ng agent or a servant. of the
Oiental Gas Conpany. \Watever may be its character, by
reason of s. 4 of the inpugned Act, it was deprived of
certain legal rights it possessed under the agreenent.
Under the agreenment, the appellant had the right to nanage
the Oiental Gas Conpany for a period of 20 years and to
recei ve renuneration for the sane. But under

9
S. 4 of the inpugned Act, it was deprived of that right
for a period of five years. There was certainly a |ega
right accruing to the appellant under the agreenent and that
was abridged , if not destroyed, by the inpugned Act. It
is, therefore, inmpossible to say that the legal right of the
appel lant . was not infringed by the provisions of the
i mpugned ~Act. In‘the circunstances, as the appellant’s
personal ' right to manage the Conpany and to receive re-
muner ati on therefore had been infringed by the provisions of
the statute, it had locus standi to file the petition under
Art. 226 of the Constitution
To appreciate the rival contentions in regard to the other
points, it would’ be convenient and necessary to notice
briefly the provisions of the Industries (Development and
Regul ation) Act, | 1951, hereinafter ~called the "’Centra
Act.", and the impugned Act. The Central Act was, passed,
as its long title shows, to provide for the devel opnent and
regul ation of certain industries.” Under s. 2 of the Centra
Act, it is declared that it is expedient in the public
interest that the Union should take under its control the
i ndustries specified in the First Schedul e.~ Under beading 2
of the First Schedule, item (3) is "fuel gases-(coal gas,
natural gas and the like)".. ,Industrial undertaking" is
defined to nean any undertaking pertaining to a schedul ed
industry <carried on in one or nore factories by any person
or authority including Governnent ; and "factory" i's defined
to nmean any prem ses, including the precincts thereof, in
any part of which a manufacturing process is being carried
on or is ordinarily so carried on. Section 9 authorizes the
Government to levy and collect a cess fromthe industries
Chapter |1l provides for the regulation of schedul ed
i ndustries : section 15 enpowers the Governnent to nake  or
cause to be nmade a fall and conplete investigation of the
affairs of any schedul ed industry, if- it is of opinion that
there is a likelihood of substantial fall in the vol une of
10

production or a marked deterioration in the quality of  any
article produced, or there is likely to be arise in the
price of any article produced, therein, or “that an
undertaking is being managed in a manner highly detrinent-
to the schedul ed i ndustry concerned; and s.16 authorizes the
Central CGovernnent, after making the said investigation to
issue such directions to the industrial undertaking  or
undert aki ngs concerned as nay be. appropriate in the circum
stances in order to regulate the production of any article
or articles and fix the standards of production, to require
it to take such steps to stimulate the devel opnent of the
i ndustry, to prohibit fromresorting to any act or practice
which mght reduce its production capacity or economc
val ue, or to control the prices or regulate the distribution
of articles produced therein. Chapter IIl A confers power
an the Central Government to assune nmanagenent or control of
an industrial wundertaking in certain cases: section 18A
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enables it to take control of an industrial undertaking, and
s. 18B(1), inter alia, provides that on the issue of the
notified order wunder s. 18A, all persons in charge of
managenent, including persons holding office as nanagers or
directors of the industrial undertaking i mediately before
the issue of the notified order shall be deened to have
vacated their offices as such, and that any contract of
managenent between the industrial undertaking and any
managi ng agent or any director thereof holding office as
such imrediately before the issue of the notified order
shall be deenmed to have been term nated and the person or
persons appoi nted under the Act shall be enmpowered to take
over the managenent and conduct the affairs of the Conpany
in the place of the previous managenent. Chapter 111B
enables the Central Covernment for securing the -equitable
di stribution and availability at fair prices of any article
or class of articles relatable .to any hanreeetd industry,
and for - control ling and ugsdl ciul.g the supply, distribution

and price of the

11

said articles. Section 20 of the Act declares that after
the comencenent of the Act, it shall not be competent for
any State CGovernnent or a local authority to take over the
management or control of any industrial  undertaking under
any law for the tinebeing in force which authorizes any

such Government or / local authority so to do. Briefly’
stated, the Central Act declares that it is- expedient, in
the public interest to take under its control the schedul ed
industries; its provisions are designed to provide for the
devel opnent and regulation of the, said “industries; it

enabl es the Central Governnent, for the purpose of pronoting
and regulating the said industries, to investigate into the
affairs of an undertaking, to regulate its production

supply and distribution, arid, if necessary, to take over
the managenment of the undert aking.

Coming to the inpugned Act, its provisions are confined only
to the affairs of the Oriental Gas Conpany Limted. Its
long title shows that it was passed to provide the taking
over for a limted period of the nanagenent and control, and
the .subsequent acquisition of the undertaking of the
Oiental Gas Conpany Limted. |Its preanble says that it was
thought expedient to provide for the increase of the
production of gas and inproving the quality thereof for
supply to industrial undertakings, hospitals and other wel-
fare institutions, to local authorities for-street [lighting
and to the public in general for donmestic consunption and
for that purpose to provide for the taking over for a
limted period of the managenent and control, and the
subsequent acquisition, of the undertaking. Under s. 4,
with effect fromthe appointed day and for a period of five
years thereafter the undertaking of the Conpany shall ' stand
transferred to the State CGovernment for the purpose of
management and control. Under s. 6, the undertaking of the
Conpany shall be run by the State Governnent and shall - be
used and

12

utilised by the State Governnent for purposes of Production
of gas and supply thereof to public institutions nentioned
therein and for other purposes. Sections 8 and 9 provide
for paynent of conpensation for taking over the said
managenent. It would be seen that the inpugned Act intends
to serve the same purpose as the Central Act, though its
operation is confined to the Oriental Gas Conmpany. Both the
Acts are conceived to increase ,-he production, quality and
supply pertaining to an industry, and for that purpose to
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enable the appropriate Governnent, if necessary, to take
over the managenent for regulating the industry concerned to
achi eve the said purposes. The inpugned Act occupies a part
of the field already covered by the Central Act. The
guestion is whether the State Legislature has constitutiona
conpetency to encroach upon the said field.
At this stage it would be convenient to read the relevant
Articles of the Constitution.

Article 246. (1) Notwi thstanding anything in

clauses (2) and (3) Parliament has exclusive

power to make laws with respect to any of the

matters enunmerated in List | in the Seventh

Schedul e (in this Constitution referred to as

the ,Union List").

(3) Subject ‘to clauses (1) and (2). the

Legi sl ature ~of ‘any State has excl usive power

to make Jlaws for such State or any part

thereof ~with respect to any of the matters

enunerated in List Il in the Seventh Schedule

(in this Constitution referred to as the

,State List").

Li'st 1-Union List

Entry 7. Industries declared by Parlianment by

| aw to be necessary for the purpose of defence

or for the prosecution of war.

13

Entry 52. Industries, the control of which by

the Union is declared by Parlianent by law to

be expedient in the public interest.

List 11-State List

Entry 24, I'ndustries subj ect to the

provi sions of entries 7 and 52 of List I.

Entry 25. Gas and gas-worKks.

Entry 26.1 Trade and comerce within the State

subject to the provisions of entry 33 of | List

[,

Entry 27. Production, supply and distribution

of goods subject to the provisions of entry 33

of List III.
Before construing the said entries it would be wuseful to
noti ce some of the well settled rules of interpretation laid
down by the Federal Court and this Court in the mtter of
construing the entries. The power to legislate is given to
t he appropriate Legi sl atures by Art. 246 of t he
Constitution. The entries in the three ~Lists are only
| egi sl ative heads or fields of legislation : they demarcate
the area over which the appropriate Legislatures can
oper at e. It is also well settled that w dest anplitude
shoul d be given to the | anguage of the entries. But sone of
the entries in the different List or in the sane List may
overlap and sonetines nay also appear to be in direct
conflict with each other. It is then the duty of this Court
to reconcile the entries and bring about harnony between
them When the question arose about reconciling entry 45 of

List I, duties of excise, and entry 18 of List Il, taxes
on the sale of goods, of Governnent of India Act, 1935,
Gwer, C. J., inln re The Central Provinces and Berar Act

No. X IV of 1938 (1), observed:
"A grant of the power in general terms,
st andi ng by itself, would no doubt be
construed in the wider sense; but it may be
qualified
(1) (1939) F. C R 18, 42, 44,
14

by other express provisions in the same
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enactment, by the inplication of the context,
and even by considerations arising out of what
appears to be the general schene of the Act."
The | earned Chief Justice proceeded to state
PR an endeavor nust be nade to , sol ve
it, as the Judicial Comrittee have said by
having recourse to the context and schene of
t he Act, and a reconciliation attenpted
bet ween two apparently conflicting
jurisdictions by reading the two entries
together and by interpreting, arid, where
necessary, = nodi fying the | anguage of the one
by that of the other. If indeed such a
reconciliation should prove inpossible, then
and onlythen, will the non-obstante clause
operate and the federal power prevail."
The Federal Court in that case held that the entry "taxes on
the sale of goods" was not covered by the entry "duties of
excise" and in comng to that conclusion, the | earned Chief
Justi ce observed:
"Here are two separate enactnents, each in one
aspect conferring the power to inpose a tax
upon goods; ~and it would accord wth sound
principles of construction to take the nore
general power, that which extends to the whole
of India, as subject to an exception created
by the particular power, that which extends to
the provinced only. it is not perhaps strictly
accurate to speak-of the provincial power as
bei ng excepted out of the federal power, for
the two —are independent of one -another and
exist side by side. But the under | yi ng
principle in the two cases nust be the saneg,
that a general power ought not to be so
construed as to meke a nullity of a particul ar
15
power conferred by the same Act and operating
in the sane field, when by reading the forner
in a nore restricted sense effect can be given
to the latter inits ordinary and  natura
meani ng. "
The rule of construction adopted by that decision for the
purpose of harnmonizing the two apparently conflicting
entries in the two Lists would equally apply to an apparent
conflict between two entries in the sane List. Pat anj al
Sastri, J., as he then was, hold in State of Bonbay
v. Nar ot handas Jet habai (1) that the words "admni stration of
justice"” and (,constitution and organi zation of all courts”
in item one of List Il of the Seventh Schedule to the
Government of India Act, 1935, nust be understood /in a
restricted sense excluding fromtheir scope "jurisdiction
and powers of courts" specifically dealt with initem2 of
List 1. In the words of the |earned Judge, if such a
constructi on was not given "the w der construction of entry
1 woul d deprive entry 2 of all its content and reduce it to
usel ess lunber." This rule of construction has not been
di ssented fromin any of the subsequent decisions of this
Court . It may, therefore, be taken as a well settled rule
of construction that every attenpt should be nmade to
harmoni ze the apparently conflicting entries not only of
different Lists but also of the sane List and to reject that
construction which will rob one of the entries of its entire
content and make it nugatory.
Wth this background let us construe the aforesaid entries.
There are three possible constructions, namely, (1) entry 24
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of List Il, which provides for industries generally, covers
the industrial aspect of gas and gas-works | eaving entry 25
to provide for other aspects of gas and gas-works; (2) entry
24 provides generally for industries, and entry 25 carves
out of it "the specific industry

(1) [1951] S.C. R 51.

16
of gas. and gas-works, with the result that the indus try
of gas and gas-works is excluded fromentry 24 ; and (3)

the industry of gas and gas-works falls under both the
entries, that is, there’ is a real overleaping of the said
entries. Having regard to the aforesaid principle while
giving the wi dest scope to both the entries, we shall adopt
the interpretation which reconciles and harnoni zes them

The first question that occurs to one’s mnd is, what is the
meani ng of the expression ™,indus. try" in entry 24 of List
Il 2 1sit different fromthe nmeaning of that expression in
entry /52 of List | ? \Watever may be its connotation, it,
nust bear 'the same neaning in both the entries for the, two
entries are so interconnected that conflicting or different
nmeani ngs givento them woul'd snap the connection Entry 24 is
subject to the provisions of entry 7 and entry 52 of List I.
Entry 7 of List | provides for industries declared by
Parliament by |law to be necessary for the purpose of defence
or for the prosecution of war; and entry 52 for industries
the control of which by the Union is declared by Parlianment

by law to be expedient in the public interest. Therefore
ordinarily industry'is in the field of State legislation ;
but, if Parlianent by |aw makes a rel evant declaration or
declarations, the industry or industries so declared would
be taken off its :field and passed on to Parlianment. |In the

prom ses, the expression "industry" in all the entries nust
be given the sane neaning. Now, what is the nmeaning of word
"industry"? In Ch. Tika Ranji v. State of Uttar @ Pradesh
the expression "industries" is defined to mean the process
of manufacture or production and does not include the raw
materials wused in the industry or the distribution of the
products of the industry. It was Contended that ‘the word
"industry" was P. word of w de

(1) [1956] S.C.R 393.
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import and should be construed as including not only the
process of nanufacture or production but also activities
ant ecedent thereto such as acquisition of raw naterials -and
subsequent thereto such as di sposal of the finished products
of that industry. But that contention was not accepted. It
is not necessary in this case to attenpt to define the
expression "industry" precisely or to state exhaustively al

its ingredients. Assumng that the expression neans /only
production or manufacture, would it take in its /'sweep
production or manufacture, of gas? Entry 24 in List Il in
its widest anplitude takes in all industries, including that
of gas and gas-works. So too, entry 25 of the said List
conprehends gas industry. There is, therefore, an apparent
conflict between the two entries and they overlap each
ot her. In such a contingency the doctrine of harnonious
construction nust be invoked. Both the |earned counse
accept this principle. Wiile the |learned Attorney-Cenera
seeks to harnonize both the entries by giving the w dest
meaning to the word "industry®" so as to include the
i ndustrial aspect of gas and gas-works and | eaving the other
aspects to be covered by entry 25, |earned counsel for the
contesting respondents seeks to reconcile them by carving
out gas and gas-works ill all its aspects fromentry 24. |If
industry in entry 24 is interpreted to include gas and gas-
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wor ks, entry 25 nay becone redundant, and in the context of
the succeeding entries, nanely, entry 26, dealing with trade
and comerce, and entry 27, dealing with production, supply

and distribution 4 of goods, it will be deprived of all its
contents and reduced to ",useless lunmber". If industrial

trade, production and supply aspects are taken out of entry
25, the substratumof the said entry would disappear : in

that event we would be attributing to the authors of the
Constitution ineptitude, want of precision and tautology.
On the other hand, the

18

alternative contention enables entries 24 and 25 to operate
fully in their respective fields : while entry 24 covers a
very wde field, that is, the field of the entire industry
inthe State, entry 25. dealing with gas and gas-works, can
be confined to a -specific  industry, that is,the gas
i ndustry. There may be many good reasons for the authors of
the Constitution giving separate treatnent to gas and gas-

works. | If one can surmse, it may be that, as the industry
of gas and gas-works was confined to one or two States and
was not of all-1ndia inportance, it was carved out of entry

24 and given a separate entry, as otherwise if a declaration
by | aw was made by Parlianment within the neaning of entry 7

or entry 52 of List I it wuld be taken out of the
| egislative power of States. Be it as it may, the express
intention of the Constitution is to treat it, in nornmal

times, as a state subject and it is not in the province of
this Court to ascertain and scrutinize the reasons for doing

so. It is suggested that this interpretation would prevent
Parliament to nmke law in respect of gas and gas-works
during war or other national energency. Apart from the

rel evancy of such a consideration, the apprehension has no
justification, for under Art. 249 Parlianent is enabled to
take wup for legislation any matter which is specifically

enunerated in List Il whenever the Council of States
resolves by two-thirds mgjority that such a legislation is
necessary or expedient in the national interest. So  too,
under Art. 250 Parlianent can make laws with respect to any
of the matters enunerated in the State List, /if a
Procl amation of Emergency is in operation. Article 252
authorizes the Parlianent to legislate for two or nore
States, if the Houses of the Legislatures of those :States
give their consent to the said course. Subject to such

energency or extra- ordinary powers, the entire industry  of
gas and gas-works is within exclusive |egislative conpetence

of a State. It is, therefore, clear that the schene of
har moni ous construction suggested on behal f of “the State
gi ves’ ful
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and effective scope of operation for both the entries in
their respective fields, while that suggested by | earned
counsel for the appellant deprives entry 25 of all its
cont ent and even makes it r edundant . The f.or mer
interpretation nust, therefore, be accepted in preference to
the latter. In this view,’ gas and-gas works are within the
exclusive field allotted to the St at es. On this
interpretation the argunent of the |l earned Attorney- Genera
that, under Art. 246 of the Constitution, the Ilegislative
power of State is subject to that of Parlianent ceases to
have any force, for the gas industry is outside the
legislative field of Parlianment and is within the exclusive
field of the Legislature of the State. W, therefore, hold
that the inpugned Act was within the | egislative conpetence
of the West Bengal Legislature and was, therefore, validly
made.
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In this view the alternative argunent advanced on behal f of
the State, nanely, that the inpugned Act was nade by virtue
of entry 33 and entry 42 of List IIl need not be considered.
We shoul d not be understood to have expressed our view one
way or other on this aspect of the case.
Nor is the contention of |earned Attorney General that s. 20
of the Central Act Wuld still be valid vis-a-vis gas
i ndustry has any force. Under s. 20 of the Central Act,
"After the commencenent of this Act, it shal
not be conpetent for any State Governnmentor a
| ocal authority to take over the managenent or
control of any industrial wundertaking under
any law for the tine being in force which
aut hori zes any such Governnent or | oca
authority so to do."
We have expressed the view that the Legislature of a State
has the exclusive power to make law in respect of gas
i ndustry by virtue of entry 25 of List Il, and that entry 24
does not conprehend gas industry. As we have indicated
earlier;, " the expression "industry" in entry 52 of List |
bears the
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same meaning as that in entry 24 of List Il, with the result
that the said expressionin entry 52 of List | also does not
take in a gas industry. If so, it follows that the Centra
Act, in so far as it purported to -deal wth the gas
i ndustry, is beyond the | egi sl ative conpet ence of
Par | i ament . Sectiion 20 is an integral part of the Centra

Act, and if it is taken out of the Act, it can only operate
in vacuum The said  section was introduced for the
effective inplenentation of the provisions of the Centra
Act. It was also enacted by virtue of entry 52 of List | of
the Seventh Schedule to the Constitution. ~If the 'Act was
constitutionally wvoid in so far as it purported to effect
the gas industry, for the aforesaid reasons, s. 20 would
equal ly- be void to the sane extent for the sane reasons.
In this context two decisions of this Court, nanely Raghubir
Singh v. State of Ajner(1), and State of Bihar v. Umrh' Jha(
2) may usefully be consulted, for in the said decisions this
court held that ancillary provisions enacted for _carrying
out the objects of a main Act would fall with the main Act
on the ground that they were enacted only to subserve the

purpose of the main Act. Section 20, therefore, w.ll not
avail the appellant to question the validity of the State
action.

In the result, we agree with the H gh Court that the
i mpugned Act was within the |egislative competence of the
West Bengal State Legislature and was validly | nmade. The
appeal fails and is disnmssed with costs of respondents' 1 to
4.

Appeal dism ssed

(1) [1959] Supp. (1) S.C R 478.

(2) AIl.R 1962 S.C 50.
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