http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (crl.) 502 of 2000

PETI TI ONER
SHAMSHER KHAN

RESPONDENT:
STATE (NCT OF DELHI)

DATE OF JUDGVENT: 19/10/2000

BENCH
K T. THOMAS & R P. SETH

JUDGVENT:
JUDGVENT

2000 Supp(4) SCR 287
The following Judgnent of the Court was delivered

During the wee hours on 2.11.1989 a shuddering bonb expl osi on took place at
J.J. colony in Shakurpur (Delhi) Three persons died in the expl osion al npst
i nst ant aneously and 19 others were injured, sone of themvery seriously.
The i nmpact of the explosion was such that four adjoining nulti-storeyed
houses col | apsed. The investigating agency concluded that expl osion was the
aftermat h of stal king bonbs in the house of the appellant which was done by
hi nsel f in association with one of the victins (Babu Khan) and sone others
i ncluding the co-accused. They further found that there was a crinina
conspiracy to manufacture explosive bonbs tobe used on an appropriate
occasi on.

The appel | ant Shanmsher Khan was one of the four persons arraigned before a
Desi gnated Court constituted under Terrorists and Di sruptive Activities
(Prevention) Act, 1987 (' TADA for short). They were charged for offences
under Section 304, 308 and 120-B of “the I ndi an Penal Code besides Sec. 5 of
the TADA and Sec. 4(b) of the Explosive Substances Act. Appellant al one was
convicted of all the offences and the rest of the accused were acquitted by
the trial court. On the first count he was sentenced to rigorous

i mprisonnent for 10 years for the offence under TADA and t he Expl osive
Subst ances Act. He was sentenced to undergo rigorous inprisonment for 7
years. For Sec. 308 | PC he was sentenced to undergo ri gorous i npri sonment
for 5 years. Apart fromthe aforesai d substantive sentences fine has al so
been i nposed on the various counts. This appeal has been filed by the
appel l ant as of right under Sec. 19 of TADA.

According to the prosecution, appellant enlisted the other persons for the
pur pose of manufacturing bonmbs to armthensel ves to nake on sllaught on the
nmenbers of another community. The background was that a processi on was
staged by an organisation called Bajrang Dal a few days earlier calling out
sl ogans sone of which were so inflammable that they-instilled fear in the
m nd of the appellant that unless he and his conmpanions armthenmsel ves with
| et hal weapons, they might be victinms of an attack. The appel l'ant first
contacted PW 2-Shahabudin for securing the services of Babu Khan who knew
how to manufacture bonbs. After acquiring the necessary equi pnent and
mat eri al s, Shahabudi n’s house was sel ected as the venue for nanufacturing
bonbs. But the task could not be carried out at that house on account of
the forceful resistance offered by Shahabudin's wife Hasina (PW 22) and

t hereupon the venue was shifted to the house of the appellant. Babu Khan
manuf act ured bonbs and stored themin that house. One of those bonbs (or
nore than one) got exploded at about 3.00 a.m on 2.11.1989 resulting in
the catastrophe nentioned above.

P.W 2 Shahabudin was originally included in the array of the accused.
However, pardon was tendered to himand he was converted into an approver.
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His evidence in the court is in full support of the prosecution case as
narrated above. It is unnecessary to repeat the evidence given by PW 2 as
we have stated the case in the foregoing paragraphs.

If the testinmony of PW 2 is believable there can be little doubt that
appel | ant had caused expl osi ve bonbs to be nmanufactured and stored themin
hi s house. But PW2 Shahabudin, on the showi ng of the prosecution itself,
is an acconplice and therefore we woul d seek corroborative materials to

gi ve assurance to us that the testinony is true, despite the inherent
drawback of that witness.

We cane across a nunber of items of evidence which are corroborative
materials as for the testinony of PW 2. The forenpst anbng themis the

evi dence of PW 22-Hasina herself. She said that Babu Khan and appel | ant
brought sone naterials to her house and when she realised that they were
about to manufacture bonbs she did not pernit that to be done in her house.
Because of her forceful opposition Babu Khan and appel |l ant had shifted
their activities to the house of the appellant. The testinony of PW22 was
believed by the trial court although she was treated as hostile by the
prosecuti'on-on account of a m nor aspect of the case.

PW 21 gave evidence that on com ng to know of procession staged by Bajrang
Dal he | odged a conplaint with the police. Learned counsel contended that
PW 21 did not hinmself witness the procession and, therefore, his evidence
is of no avail. The procession staged by Bajrang Dal is not the main issue
in this case and therefore we are not persuaded by the said argunments. The
evi dence of PW21 is useful for the limted purpose of show ng that he

| odged a conmplaint with the police onbeing inforned of the staging of the
processi on.

The nost inportant circunstance which corroborates the evidence of PW2 is
the very fact that an expl osion took place i nthe house of the appellant,
whi ch was proved to be the consequence of storing explosive bonbs. Learned
counsel for the appellant has candidly conceded that such an expl osion took
pl ace in the house of the appellant on the early hours of 2.11.1989. PW 38
- J. Singh (Inspector of Police) said that he nade a search in the house of
PW 2 - Shahabudin on 3.11.1989 and traced out sone packets containing

chem cal s, besides certain other articles. This would show that the version
of PW2 that Babu Khan had been to her house with-the materials for starting
the work to manufacture bombs and did sone work there.

Al'l the above circunstances and material s would ensure confidence in our
mnd that the testinony given by PW2 regarding the involverment of the
appel l ant in the manufacture of bonmb in his house is a true version. The
trial court has rightly placed reliance on the aforesaid testinony.

Appel | ant was convi cted under Sec. 304 and 308 of ‘the I PC. Both the

of fences relate to comm ssion and attenpt to commt cul pable hom cide
respectively. So cul pable homicide is the comopn factor /in both Courts.
Sec. 299 of the Indian Penal Code defines cul pable hom cide, which has
three alternative requirenents. They are :-

1. Doing an act with the intention of causing death of a person, or

2. doing an act with the intention of causing such bodily injury as is
likely to cause such death, or

3. doing an act with the knowl edge that he is likely by such act to cause
deat h of another person.

Learned counsel for the respondent State made an endeavour to bring the
case within the anbit of the third alternative, as the case cannot possibly
be brought under any of the other two. The act proved to have been

comm tted by the appellant al ongwith Babu Khan in this case is nanufacture
of expl osive substances |ike bonmbs. Hence what is to be established is, the
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above act nust have been done with the know edge that such act by itself
was |likely to cause death. If sone other act had intervened which the

of fender did not do consciously which triggered the explosions that could
not be counted as the act for that offender. No evidence had been let in by
the prosecution to show that nere manufacture of such bombs is likely to
cause death of any person, nor any evidence for show ng that appellant had
the know edge that by manufacturing bonbs death woul d possibly be caused to
any human being wi thout any other act being done.

We may al so point out that prosecution has not brought out any circunstance
by which the Court could renmptely attribute know edge to the appellant that
by manufacturing and possessi ng bonbs death of any person was a likely
consequence. By manufacturing a bonb, al one no one can normally think that
it woul d expl ode without anything nore done. Here sonething nore would have
happened whi ch caused the expl osion, what was that additional act is
unknown to us. At any ratethere is no material to show that the appell ant
had done that additional act.

In view of the aforesaid | egal position, we find no scope to bring the
proved facts within the anmbit of Sec. 299 of the IPC. If so, the question
of cul pable hom ci de woul d"stand at bay. We, therefore, find it legally
difficult to confirmthe conviction either for the offences under Sec. 304
or for Sec. 308 of the IPC.-As a corollary we set aside the conviction and
sent ence passed on the appellant in regard to those two counts.

But appel | ant cannot ‘escape fromthe other counts for which he was
convi cted and sentenced. W confirmthe conviction and sentence in regard
to those counts.

This Appeal is disposed of accordingly




