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ACT:

I nsol vency- Recei ver’'s application for annul ment of transfer
-Onus-Finding in insolvency Proceeding, if res judicata-Good
faith-Test--Travancore Regulation VIII of 1090 (=1915) S.
35(iii)-Travancore General C auses Act(Ilof 1072=1897), s.
6(2) -Indian General O auses Act (X of 1897), S. 2(22).

HEADNOTE:

An usufructuary nortgage in favour of “the appellant’s
predecessor-in-interest was sought to be annulled by the
Oficial Receiver as having been executed within two years
of the adjudication of the nortgagors as insolvents, under
S. 35(iii) of the Travancore Regulation VIII of 1090 (=1915)
as not having been entered intoin good faith  and for
val uabl e consideration. By an issue franmed in the case the
burden of proving affirmatively that the transfer was
supported by good faith and valuable consideration was
thromm on the transferee. There was also a prelimnary
objection by the Receiver that the wusufructuary nortgage
having been found to be an act of insolvency in the
i nsol vency proceedings, that finding was res judicata
between himand the transferee. The trial judge found in
favour of the Receiver. On appeal by the transferee, the
High Court affirmed the order of the trial judge allow ng
the Receiver’'s application for annulnent solely on the
ground that the appellant had failed to prove his bona fides
in the sense that he had entered into the transaction
wi t hout due care and attention within the neaning of 'S. 2(6)
of the Travancore and Cochin General C auses Act.

Hel d: that the courts below had erred in placing the
onus on the transferee and their orders must be set aside.

It is the settled law in insolvency proceedings that the
burden of ©proving that a particular transaction is not
supported by good faith and val uabl e consideration lies on
the Oficial Receiver who chall enges the transaction.
Oficial Assignee v. Khoo Saw Cheow, (1931) A C 67,
Oficial Receiver v. PP.LLK MR M Chettyar Firm (1930) L.R
58 |.A 115 and Pope v. Oficial Assignee, Rangoon, (1933)
LR 60 1.A 362, relied on

Hel d further, that there was no scope for the application of
the principle of res judicata in the instant case as the
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matter that directly arose for determination in it was
whet her the inpugned transacti on was not bona fide or for
val uabl e consideration so far as the transferee was
concerned and that was not in issue in the

33

258

i nsol vency proceedi ngs, nor had he been found in such pro-
ceedings to be privy to any act of insolvency intended to
defeat or delay the creditors.

Mahoned Siddi que Yousuf v. official Assignee of Calcutta,
(1943) L.R 70 I.A 93, considered.

The crucial question for decision in such a case would be
whet her the transferee was wanting in bona fides in respect
of the transfer sought to be annulled and the correct test
woul d be the one of honesty as laid down by S. 2(22) O the
Indian GCeneral C auses Act and not that of due care and
attention as contenplated by S. 2(6) of the Travancore and
Cochi n General Clauses Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 165 of 1953.
Appeal by special l'eave fromthe judgment and order dated
Cct ober 3, 1950, of the former Travancore Cochin Hi gh Court
in A S. No. 288 of 1120(T) arising out of the judgment and
order dated the 3rd Thulum 1120 of the 2nd Judge, District
Court, Qilon in CMP. No. 2391 dated 15-8-1103 in |.P.
3/1100.

K. S. Krishnaswamy lyengar, Al ladi Kuppuswam and M S. K
Sastri, for the appellant.

N. C. Chatterjee, M R Krishna Pillai and Sardar Bahadur
for respondent No. 1.

1957, May 24. The Judgnent of the Court was delivered by
SINHA J.-This appeal by special leave is directed  against
the concurrent orders of the Courts below allowng the
Oficial Receiver’'s application under s. 35 of Travancore
Regul ation VII1 of 1090 (= 1915), to which we shall refer in
the course of this judgnent as the Insolvency ~Regulation
for annulling the usufructuary nortgage (Ex.— 1) for Rs.
75,000 dated August 18, 1924, executed by a -number of
persons who nmay now be conveniently described as the
i nsol vents. The main question for determnation in this
appeal on behalf of the transferee is whet her t he
transaction in his favour is within the third exception to
s. 35 aforesaid. (In this judgment we shall use the dates
with reference to the Gregorian Cal endar equivalent to the
dat es mai nt ai ned under the Ml ayal am Cal endar) .

259

In order to appreciate the argunents in this appeal” it is
necessary to state the following facts. Koya Kunju was a
flourishing nerchant at Quilon carrying on trade in  piece
goods, yarn, provisions etc. He died in or about the vyear
1921 leaving him surviving his widow, two sons and two
daughters, who jointly carried on the ancestral business
through the eldest son under a power of attorney. They
added to the famly business a tile factory and an oil mll.
In June-July 1924 the sons approached the appellant’s
father, who was a flourishing noney-lender 1living about
fifty to sixty mles away from Quilon at a place called
Mankonpu. He agreed to advance the sumof Rs. 75,000 on the
usufructuary nortgage of certain i nmovabl e properties in and
near Quilon belonging to the famly, for the purpose of
carrying on their trade and business after his two sons had
made certain enquiries at Quilon about the status and neans
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of the borrowers and whether the transaction would be worth
their while. After a draft had been nade at the instance of
the creditor, the nortgage bond and a | ease deed granting a
| ease of the nortgaged properties to the nort gagor s
thensel ves bearing the sane date, nanely, August 18, 1924,
were executed and registered by the heirs aforesaid.said of

Koya Kunj u. The purpose of the loan is stated in the
docunent to be the fam |y necessity, nanely, <carrying on
trade etc. In lieu of interest on the Rs. 75,000 advanced

at the rate of nine per cent. per annumfor a period of
three years the nortgaged properties, namely, buildings,
fields and coconut orchards etc., were said to have been
delivered to the nortgagee who in his turn granted a | ease
back to the nortgagors on paynent of a stated sum by way of
annual rents, viz., Rs. 6,750, equivalent to interest at
nine per cent. on the principal sumadvanced. It was also
stipulated in the l'ease deed that if rent was in arrears for
two years, the lessees would surrender the properties to the
| essor and accrued arrears of rent also would be a charge on
those properties. It is common ground that the nortgaged
properti es were unencunbered at the date of the transaction

but soon after a hypothecation deed in favour of a third
party nanmed Kadir Mi deen
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Rowt her was executed on August 30, 1924, for the sumof Rs.
78,859-15-0, hypothecating the equity of redenmption in
respect of the properties nortgagedto the  appellant and
certain other properties. The second bond which wll
herei nafter be call ed the hypothecation bond, to distinguish
it from the usufructuary nortgage bond in~ question, was
admttedly executed to liquidate the outstanding debts due
to the hypot hecatee hinself in respect of dealings .in cloth,
yarn and iron goods between the parties to that transaction

It appears that those two parties were having dealings in
those conmmodities from about theyear 1911. Hence they were
very well known to each other on account of their business
deal i ngs, wher eas the nortgagee in respect of the
usufructuary nortgage bond in question was a conplete
stranger to the family of the nortgagors. On Septenber 15,
1924, one of the business creditors of the fanmily of the
nortgagors,S. M Shei kh Mohi deen Rowt her , made an
application in the District Court of Quilon for adjudicating
them as i nsolvents. He inplenent the nortgagors, the five
heirs aforesaid of Koya Kunju. Anmongst  the acts of
insol vency were nentioned the transactions between the
i nsolvents and the appellant and the hypothecation bond
af or esai d. In his affidavit in answer, the first counter
petitioner for hinmself and as agent of the other nenbers of
the famly admtted their joint trading business and the
debts incurred by his firm He also admtted the debts due
under the usufructuary nortgage bond in question.-and the
hypot hecati on bond aforesaid and ended by saying that the
debts of the counter petitioners including the debts covered
by the said usufructuary nortgage bond and the hypot hecati on
bond anounted to two and a half | akhs of rupees and that
their assets were worth not |ess than seven | akhs of rupees.
He deni ed that they had conmitted any acts of insolvency or
had done anything to delay or defeat their creditors and
expressed their readiness to pay the debts due to the
petitioning creditor. A nunber of other creditors al so made
simlar applications for adjudicating the nobrtgagors as
i nsolvents. All those proceedi ngs appear to have been
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consolidated and the District Judge by his orders dated
August 29, 1927, adj udged t he count er petitioners
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i nsol vents. About the contents and effect of this order of
adj udi cation sonething nore will have to be said in the
course of this judgnment while dealing wth the nost
i mportant question of |aw raised by the |earned counsel for
the Oficial Receiver. By his orders dated October 19,
1924, the District Judge appointed the Oficial Receiver as
the interim receiver in respect of the i nsolvent’s
properties to take inmmediate possession thereof. The
interim receiver, Sri V. N. Narayana Pillai, mde a report
to the court on February 11, 1925, stating inter alia that
the total yield of the properties nortgaged to the appell ant
could be estimted at Rs. 1,600 per year and that the
i nsolvents were not prepared to continue in possession of
the nortgaged property at a rent of Rs. 6,750 as stipulated
in the |ease deed aforesaid; and that, therefore, the
nortgaged property was not expected to fetch an incone
equivalent to nine per cent. on the nortgage bond as

sti pul at ed. The rent having fallen in arrears over two
years, the nortgagee instituted a suit agai nst the
nortgagors, inpleading the Oficial Receiver also for

recovery —of —arrears of rent with interest, as also for
recovery_ of possession of the nortgaged property ; and the
suit appears to have been decreed for the reliefs prayed
for. Since then ‘the nortgagee appears to have been in
di rect possession of the property. It does not appear that
in that suit any question as to the want of consideration or
of bona fides of the nortgage bond was raised either by the
nort gagors thensel ves or by the O ficial Receiver.

It was on March 28, 1928, that the Oficial Receiver made
his application to the court praying "that the court may be
pl eased to declare the transfers described in -schedule A,

voi d as agai nst your petitioner". Schedule A conprised the
usufructuary nortgage bond aforesaid and the | ease deed, as
al so the hypothecation bond for Rs. 78,859-15-0. It is

remar kabl e that no allegations of fact bearing on the bona
fides of the transactions inpeached are made in respect of
the nortgage bond in question. After stating the insolvency
262

proceedi ngs and the fact of the execution of the deeds in
schedule A and that the insolvency petition-on which the
order of adjudication was passed had been filed in court
within two years after the dates of transfer, the only
rel evant statenent made in the petitionis para. 4 to the
foll owi ng effect:

"That the said transfers are void as agai nst your petitioner
under ss. 35 and 36 of the Insolvency Regul ation."

This petition of the Oficial Receiver was opposed by the
nortgagee’s son, N Krishna lyer, on his father!s behalf,’
chiefly on the ground that the nortgage was a  bona /fide
transaction for wvaluable consideration which was not
affected by the Insolvency Regulation, that there was a
m sj oi nder of parties and causes of action, apparently
objecting to the Receiver filing a single petition in

respect of the wusufructuary nortgage deed arid. the
hypot hecati on bond; and that it was barred by linmtation and
estoppel. A nunber of issues were raised on July 24, 1929,

the nost inportant of thembeing the first issue to the
foll owi ng effect

" Whether the otti and | ease deeds inpeached by the Receiver
were executed in good faith and for valuable consideration
o

O her issues related to the formal issues in bar of the
proceedi ngs.. Before the learned District Judge (Ms. Anna
Chandy) a prelinminary objection was rai sed on behalf of the
Receiver to the effect that in view of the decision of the
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Judicial Commttee of the Privy Council in Mahonmed Siddique
Yousuf v. O ficial Assignee of Calcutta (1), the matter was
res judicata between the parties and the or der of
adj udi cation could be questioned only by an appeal against
it, which had not been done. The |earned Judge gave effect
to that objection and held that the transferee was precl uded
from agitating the matter and that his only renedy was by
way of appeal against the order of adjudication. This point
has been very prominently raised by the | earned counsel for
the respondent, the Oficial Receiver, at the forefront of
his argunments and wil |

(1) (21943) L. R 70 1. A 93.

263
have to be dealt with at the proper place. The | earned
Judge held on the nerits that Ex. I, the wusufructuary

nort gage bond, was not for the full consideration stated in
the deed but that only Rs. 20,000 had been paid to the
nortgagors and that in any event the transaction did not
represent ~ a bona fide transfer. As the hypothecation bond

is not ‘the subject matter of this appeal, it is no nore
necessary to foll ow the course of the proceedings in respect
of that transaction. The ~ Receiver’s application was

therefore all owed, both on the ground of inconpetency of the
transferee to chal l'enge the adjudication order and on the
finding that it was a "fraudulent transfer”. On appeal by
the nortgagee, the |earned Judges of the H gh Court dis-
agreed wth the trial Judge and held that the decision in
Mahormed Si ddi que YOUSUF' s case (1) could not 'stand in the
way of the appellant and that the entire consideration of
Rs. 75,000 had been proved to have been paid to the
nortgagors but agreed with the trial Judge in holding that
the transacti on was not nade in good faith in'the sense that
it had not been entered into with due care and attention

In the result the appeal was disnissed. The transferee
prayed for a certificate of fitness to appeal to this Court,
but the H gh Court refused that application. The appellant
then noved this Court and obtai ned special |eave to appeal

A nunber of points were raised on behalf of the ‘appellant
and at the threshold of the arguments it was contended, and
in our opinion rightly, that the courts below had erred in
t hrowi ng t he burden on the transferee of proving
affirmatively that the transaction inpeached, nanely, the
usufructuary nortgage bond dated August 18, 1924, was
supported by good faith and val uabl e consideration. The
Judicial Comrittee of the Privy Council laid it down in the
case of Oficial Assignee v. Khoo Saw Cheow (2), that upon a
true construction of the Bankruptcy Ordi nance of the Straits
Settlenments, s. 50, sub-s. (3), which in ternsis simlar to
the provisions of s. 35 of the Insolvency Regulation, the
onus is wupon the Oficial Assignee to prove that a
conveyance whi ch he was seeking to set aside was not made in
good faith and for val uable consideration. In

(1) (1943) L.R 70 I.A 93.

(2) [1931] A C 67.
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that case the trial Judge had ruled that the onus of proof
lay wupon the transferee and had set aside the transaction
upon failure of proof led by the transferee. On appeal it
was held that the trial Judge had m sdirected hinmself as to
the onus and that as the result of the msdirection was very
serious in that it had coloured the whole outl ook as to the
facts and had substantially prejudiced the appellant’s case
a retrial was necessary. The Privy Council affirmed the
decision of the Appeal Court and dismissed the Oficia

Assi gnee’s appeal, the respondent-transferee not appearing
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before the Judicial Comttee. In the sane year the
Judicial Committee followed the aforesaid precedent in the
case of Oficial Receiver v. PP.LLK MR M Chettyar Firm (1),
whi ch was a case under the Provincial |Insolvency Act, 1920.
On a consideration of the provisions of s. 53 of the Act
their Lordships reaffirmed the proposition laid down in the
earlier case of that very year reported in Oficial Assignee
v. Khoo. Saw Cheow(2). Their Lordships examned the terns
of s. 53 and s. 50 of Ordinance No. 44 of the Straits
Settlements dealt with in that previous decision and canme to
the conclusion that they were in substance the same. The
third decision of their Lordships of the Privy Council to
the sanme effect is reported in Pope v. Oficial Assignee,
Rangoon (3). This case went up in appeal from a decision of
the Rangoon Hi gh Court under ‘the provisions of s. 55 of the
Presi dency Towns |nsol vency  Act. In this case their
Lordshi ps observed further that-if the transaction inpeached
was a real and not fictitious one, the receiver could not be
said to have brought the case within the section unless he
proved that the transferee knew that the transferor was
i nsolvent-at the tinme the transfer was nade, even though the
transfer was of the entire assets of the transferor. These
three decisions of the Judicial Conmmittee settled the law in
this country contrary to what had been the consensus of
judicial opinion /previously, that the /initial burden of
proving that the transaction inpeached had not been nade

(1) (1930) L. R58 1. A 115.

(2) [1931] A C 67.

(3) (1933) L.R 60 I.A 362,

265
in good faith and for valuable consideration lies on the
party seeking to set aside the transaction. The " | ear ned

counsel for the respondent was not~ able to adduce any
reasons to the contrary and it nust therefore be taken that
it is settled law in insolvency proceedings that the burden
of proof Ilies on the Oficial Assignee or Receiver who
chal l enges the transaction. In this case, as / already
pointed out, the issue franed in terns laid the burden of
proof on the transferee, the appellant. He |ed the evidence
recording of which began on November 21, 1930, ~and the
evidence of his witnesses, C P. W. 1to 7 was recorded
between Novenmber 21, 1930 and Novenber 20, 1932, on
different dates. C. P. W 8, one of the insolvents, appears
to have been exanined in the interest of the second
nortgagee, that is to say, in support of the hypothecation
bond. He was crossed on behalf of the petitioning creditor,
as also of the appellant. He was exam ned and crossexan ned
in February and March 1933. It was then for the first tine
that it was alleged on behalf of the nortgagors  that /only
Rs. 20,000 out of Rs. 75,000 secured under the nortgage in
guestion had actually been paid and that the remaining Rs

55,000 had so far remained unpaid. Mre will have' to bé
sai d about this aspect of the case later. C P. W 10, one
of the other nortgagors was examned on the same |ines  as

his brother, CP.W 8. C.P.W 12 is the younger brother  of
S. K. Kadir Mideen Rowther, the second nortgagee, who had
taken the hypothecati on bond. He was exam ned on Cctober 9,
1935. Curiously enough, nothing appears to have happened
until the first Official Receiver, V. N Narayana Pillai

aged 64 years, was examned as CP.W 13 on Novenber
29, 1943. It was he who had started t he annul ment
proceedings in respect of the nortgage bond in question

Hi s evi dence and conduct of the proceedings will have to be
dealt wth presently. W have pointed out the extrenely
dilatory way in which the proceedings in the Insolvency
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Court were conducted. The annul nent proceedi ngs comenced
in 1928 and were determ ned by the Court of first instance
by its orders dated Cctober 19, 1944,

34

For a period of nmore than sixteen years the annul nment
proceedi ngs were kept hanging. For whose benefit it does

not appear. W would fain believe that this extrenely
dilatory way of dealing with Ilitigation involving the
busi ness conmunity is not a habit in that part of the
country and that the present case is only an exception. On
appeal the High Court has noticed the delay but w thout any
apparent disapproval. W have not been able to discover any

reasons, valid or otherwse, for this callous disregard of
public time and litigants' interest.

Real i sing that the annulnment proceedi ngs had taken a dubi ous
course on an issue wongly throwi ng the onus of proof on the
transferee, the |earned counsel for the Receiver sought to
support. the order annulling the encunbrance on the short
ground that the matter was res judicata between the Receiver
and the i'ncunbrancer on the authority of the decision of the
Privy Council-— in Mhoned Siddique Yousuf v. Oficia

Assignee of Calcutta (1). ~That was an appeal from the
Calcutta High Court in a case arising under the Presidency
Towns Insolvency Act, 11l of 1909. In that case the
Judicial Commttee, following the well established rule in
Engl and as | aid down in the | eading case of Ex parte Learoyd
In re Foulds (2), has held that the order of adjudication
based on the allegation that one of the several acts of
i nsol vency was the inpugned transfer was conclusive against
the transferee in subsequent ~proceedings taken by the
Oficial Assignee to set aside the transfer by virtue of s.
116, sub-s. (2) of the Presidency Towns Insolvency Act,
19009. Their Lordshi ps have pointed out in the course of
their judgnment that the provisions of the Presidency ' Towns
I nsol vency Act then before their Lordships were in terns
simlar to those of the Bankruptcy Act of 1869 which had
been repeated in the subsequent Acts of 1883 and 1914. They
al so point out that it is rather anomal ous that the decision
shoul d adversely affect a party who was not before the court
when the adjudication order was nade. — But they held that
the words of the statute and the requirements -of public
policy in relation to

(1) (1943) L.R 70, I.A 93.

(2) (1878) 10 ch. D. 3.
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adj udi cati on proceedi ngs were enough to —outweigh any
considerations of hardship to individuals. On this view
they affirned the decision of the Calcutta High Court. and
overrul ed that of the Madras Hi gh Court in Oficial Assignee
of Madras v. ORMORS. Firnm(1l). Naturally very strong
reliance was placed by the |I|earned counsel “for t he
respondent - Recei ver on that case. It was argued that as the
order of adjudication dated August 29, 1927, had wth
reference to the transaction in question, anongst others,
held that the debtors had committed acts of insolvency by
executing the deed (Ex. 1) with a viewto defeat or delay
their creditors, it was no nore an open controversy and the
findings then recorded were conclusive in the present

pr oceedi ngs. There are, in our opinion, insurmountable
difficulties in the way of the respondents on this aspect of
the case. It was stated by the petitioning creditors that

the counter petitioners (insolvents) had executed t he
usufructuary nortgage bond in question and the hypot hecation
deed in respect of alnost all their properties with a view
to defeat or delay the other creditors. |Issue 5 was raised
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in these terns:

" Have the defendants committed acts of insolvency as
alleged in the petition ? "

and the finding of the court was that those were acts of

i nsol vency " with intent to defeat or del ay their
creditors.” It is said that these findings are resjudicata
between the Receiver and the appellant. Even so, there is
no finding that the transferee was privy to such acts. It

was not necessary to find at that stage, and it has not in
terns been found, that the transaction inpugned in this case
was not bonafide so far as the transferee is concerned or
wi thout consideration matters which directly arise for
determnation in the annul nent proceedings leading up to
this appeal. Hence, even assuming that the rule laid down
by their Lordships of the Judicial Committee in Mohoned
Si ddi que Yousuf v. Oficial Assignee of Calculta(2) in a
case arising under the Presidency Towns Insolvency Act,
applies to a case like the present governed by the
I nsol vency Regul ation, which follows nore closely the

(1) (1926) I.L.R-50 Mad. 541.

(2) (1943) L.R 70 I.A 93.
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Provincial |Insolvency Act- and not the Presidency Towns
I nsol vency Act, the present controversy is not barred by any
finding in the order of adjudication. In this appeal we are

concerned with the bona fides of the transferee. Nor has it
been found that there was no val uabl e consideration for the

nort gage. Hence, wi 't hout pronouncing on the —applicability
of the decision aforesaid of theJudicial Committee it nust
be held that the question under s. 35 is still open.

Havi ng disposed of the prelimnary questions raised on
behal f of the parties, we have now to determne the nmain
guestion in controversy, nanely, whether it has been ' proved
that the usufructuary nortgage bond dated August 18, 1924,
was not made in good faith and for valuable consideration
Section 35 of Travancore Regulation VIIl of 1090 (= 1915) is
in these terns:

"Any transfer of property not being(i) a transfer’ nmade
before, or at, and in consideration of, marriage,

(ii)or a transfer made to, or for, the wife or children of
t he transferor of property that has accrued to the
transferor in consideration of the marriage or in right of
his wife,

(iii)or a transfer mde in favour of a purchaser  or
i ncunbrancer in good faith and for val uabl e consideration
shall, if the transferor is adjudged insolvent wthin two
years after the date of the transfer, be void against the
recei ver, and may be annulled by the Court."

This section is equivalent tos. 36 of the Provincia

I nsol vency Act (Il of 1907) and to s. 53 of the Provincia
I nsol vency Act (V of 1920), except for the addition of the
second exception which was apparently added in the
Travancore law to nmake it in consonance wth |ocal | aws

relating to devolution of fam |y property, and secondly that
the word "void" in the last clause of the section in the
I nsol vency Regulation and in s. 36 of the Provincia
I nsol vency Act of 1907 has been changed into "voidable".
Regul ation VIII of 1915 aforesaid has been replaced by
Travancore

269

Regul ation VIII of 1108 (1932). Section 53 of the latter
has taken the place of s. 35 of the forner and is exactly in
the sane terns except for the fact that the word "void" has
been changed into "voidable", thus bringing the Regulation
of 1932 in line with the Act of 1920.
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It is not necessary for the purposes of this case to go into
the question of whether any |egal significance attaches to
the change of the word " void" into voi dable ". The
legislative history of the lawrelating to annulnent of
transfers or encunbrances nmade or created by a person who
has since been declared insolvent, indicated above, shows
that the lawin the united State of Travancore and Cochin
was the sanme as the law in what used to be called British

I ndi a. The question now is, has the Receiver on whom the
burden of proof lay, as shown above, been successful in
di scharging that burden. It has not been argued before us

by the |earned counsel for the Receiver that the courts
below were not in error in discussing the evidence and
deciding this controversy on the basis that the burden Jay
on the transferee to prove that the transfer in his favour
was bona fide and for consideration. |f the burden lay on
the transferee, he woul d have to show not only that he paid
-sonme consi deration but that he paid valuable consideration
and that consideration was paid bona fide. As to what s
the legal “inport of " bona fide" wll be di scussed
presently. But we are in this case proceeding on the |aw so
far settled in this country after the decisions aforesaid of
the Privy Council that the burden lies on the Receiver. The
contrary proposition has not been pressed upon us and we
need not therefore pronounce upon that. |If the burden |ay
on the Receiver, in our opinion, his application for
annul ment can be all owed on proof either that there was no
consi deration for the transaction or that the  consideration
was so inadequate as to raise the presunption of want of
good faith. Alternatively, the Receiver may al so succeed on
showi ng that though there was val uabl e consi deration for the
transaction inpeached, there was want of good faith in the
sense
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that the transferee knowi ng all the circunstances of 'the,
transferor who had since been adjudged an insolvent  entered
into the transaction with a view to screening the assets of
the insolvent fromthe Receiver in whom the insolvent’s
property vests for the benefit of the creditors. ~ Such wll
be nostly cases of benam transactions in favour ~of somne
relative of the insolvent or a person.in whomhe has ful
confidence that he will hold it ultimately for the benefit
of the insolvent or persons in whomhe may be interested. O
it may be that a person finding hinself over head and ears
in debts w shes to convert his assets into liquid assets
with the collusion or connivance of the transferee. ~In both
cases the intention clearly is to shield the assets against
the claims of «creditors and in such cases, | though the
transfer may have been for consideration, either adequate or
ot herwi se, but having been entered into with a view to
defraud or delay the creditors, the transferor -and the
transferee sharing the common intention, the transaction
must be annulled and the assets nust be brought into the
common hotchpotch for the benefit of the i nsol vent’ s
creditors.

Though the learned District Judge held that only Rs. 20,000
had been paid by the nortgagee to the insolvents and Rs.
55,000 out of Rs. 75,000, the stated anpbunt of the nortgage
noney, had remai ned unpaid, the Hi gh Court has found that
the entire consideration passed. If this finding i s
correct, then the fact that such a |large amount had been
paid by the nortgagee would take hima |long way to success
in proving the bona fides of the transaction. But it has
been argued by the |learned counsel for the respondent-
Receiver that, finding is not correct. It has been
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strenuously argued on behalf of the respondent that the
nortgage bond in question was wi thout consideration. The
Oficial Receiver had also filed a nenorandum of obj ections
in the Hi gh Court challenging the correctness of the finding
by the learned District Judge that Rs. 20,000 had as a
matter of fact been paid to the transferors. As on the
guestion of consideration the two courts below have
materially differed in their conclusions, the question is
open
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bef ore us. We have, therefore, to examne how far the
transaction in question was for valuable consideration

Before advancing this |arge sumof noney the creditor had
deputed his two advocate sons, C.P. W. 1 and 2, to nmake
enquiries into the antecedents of the persons who had
applied for the |l oan and as to whether they were financially
sound and ot herwi se desirable persons to deal with. The two
young men who had just entered upon their |egal career went
and stayed with a relation of theirs who has been exam ned
as C. P. W6, Venkitarama |yer Ranakrishna lyer, who was at
the relevant dates posted as Assistant Excise Conmi ssioner
at Quilon. This gentleman being interested in the welfare
of the family of the intending | enders, clainms to have nmmde
confidential enquiries fromrespectable merchants at Quilon
and told his tw young guests that the borrowers were
persons of position and good busi ness reputation and that
they had anpl e unencunbered properties on the security of
whi ch advance up to a | akh of rupees could be made. The two
sons of the nortgagee having satisfied thenmselves that the
proposed nortgagors were persons of good status in society
and sound financial position reported to their father who on
the strength of the reports by his sons agreed to lend Rs.
75,000 on a first nortgage of properties reportedly worth
nore than at least a |akh of rupees. The nortgagee also
exam ned hinself as C.P.W 7. The father and the two sons
have gi ven evidence in support of their case that out of the
Rs. 75,000 agreed to be advanced on the nortgage when sone
of the nortgagors went with the registered docunent to the
nortgagee’'s place, Rs. 55,000 was paid in cash to them on
the basis of the receipt (Ex. LIV) dated August 20, 1924.
The remmining Rs. 20,000, according to the evidence, was
paid |ater. Those paynents were made in —six instalments
bet ween Septenber 1, and Septenber 9, 1924, as evidenced by
receipts (Exs. LVII and LVII1) and endorsenments on letters,
Exs. LI X(a), LXI(a), LXIV(a) and LXV(a). Al'l t hese
paynments are al so supported by the corresponding entries in
the books of account regularly kept by

272
the nortgagee and proved in court as Exs. LXVIl. to  LXX
series. O the six instalnents paid as aforesaid, some of

them were paid to the nortgagors’ creditors and  -sone of
those creditors have been examned. C P.W 4 admits  having
received Rs. 2,500 and endorsed receipt of the sane, Ex.
LI X(a) . C.P.W 3 simlarly speaks of having received Rs.
1,500 and endorsed receipt of the sane, Ex. LXIV(a) and is
corroborated by his accountant, C.P.W 9, who proves the
| edger and day book, Exs. LXXX and LXXXI. Thus we have not
only the evidence of the nortgagee and his relations but
also of third parties, creditors of the insolvents, proving
the passing of consideration. The case does not rest only
upon oral t esti nony. It is anmply corrobor at ed by
cont enporaneous entries in books of account naintained by
the lender hinself and by third parties who have been paid
by hi mon account of the nortgagors. This considerabl e body
of oral and docunmentary evidence is supported by the
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adm ssions of the nortgagors, not in the nortgage bond
itself which stand rebutted, but by a series of adm ssions
of receipt of the entire consideration noney in the severa
recei pts and endorsenents made by some of them Al this
vol um nous evi dence has been very carefully considered by
the | earned Chief Justice at pages 31 to 34 of the judgnent
of the H gh Court. W need not repeat all that has been
said by the Hi gh Court for recording the finding that it was
coiistrained to differ fromthe conclusions of the |earned
District Judge and to hold that Ex. | "is fully supported
by consideration ". As already indicated, neither the
nortgagors thenselves nor the Oficial Receiver in their
pl eadi ngs nmade out a case that the transaction was
unsupported by consideration or that the consideration paid
was not full amount shown in the docunment as having been
advanced or that a nuch snmaller sumlike only Rs. 20,000 had
been actually paid. It has been shown above with reference
to the dates of the exam nation of witnesses that C.P. Ws.
1 to 7 had been exam ned and their evidence recorded between
Novenber ' 21, 1930, and Novenber 20, 1932. Until that date
it was not _even suggested to those
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Wit nesses in cross-exam nation that only Rs. 20,000 had been
paid and no nore. ‘For the first tine on February 4, 1933,
when one of the nortgagors was examned as CP.W 8, it was
alleged that only /Rs. 20,000 had been received by the
nortgagors, which anmpount they paid to their creditors.
C.P.W 10, the second of the nortgagors, was  exam ned on
June 12, 1933. He does not - in any way inmprove the
Receiver’'s case that the transaction was w thout con-
si derati on. He does not even say that only Rs. 20,000 out
of the consideration stated in the nortgage bond had been
received by the nortgagors. Lastly, the then Receiver
himsel f was examined as C P. W 13 on Novenber 29, | 1943.
This gentleman, who is described in the judgnents bel ow as
one of the |eading advocates, does not appear to have taken
his duty as a Receiver very seriously. He does not appear
to have exanined the insolvents thensel ves or their books of
account carefully to find out the exact financial position
of this trading family. He seens to suggest in his evidence
that at the material dates the Quil on Bank was functioning
and t hat the i nsolvents "did not get addi ti-ona
accommodation in the said bank or the other hundi~ shops
during 1099" (1923-24). These statenments, to put it mldly,
are disingenuous. In the first instance, they woul d suggest
that the insolvents had borrowi ngs fromthe Quilon Bank or
ot her hundi shops and secondly that their financial position
was so enbarrassed that the said bank or other hundi shops
had refused to give themany further advance of npney. 'As a
matter of fact, it is nobody’'s case that the insolvents had
at any tine any dealings with the Quilon Bank. W <know from
the evidence that the insolvents owed to the Inperial Bank
anything between Rs. 30,000 to, Rs. 40, 000. Either a
portion or the whole of the dues of the Bank have been
I i qui dat ed. The evidence is not specific. One of the
nortgagors clains to have paid a portion of the Inperia
Bank’s dues by selling ornaments of the ladies of his
famly, thereby directly suggesting that no portion of the
nortgagee’s noney was utilised for paynent of the dues of
the I nperi al
35
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Bank. The High Court rightly refused to accept t he
nortgagors’ belated attenpt to prove by their bare testinony
that any anount out of the consideration of the nortgage
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bond in question had renmined unpaid. The Receiver’s
evi dence was directed nostly to maki ng statenments suggesting
that the nortgagee had not nmade such enquiry about the
financial position and status of the nortgagors as a
reasonabl e man of business would do. He has not made any
definite statenent that the nortgage bond in question was
wi t hout consideration. In cross-exam nation he has been
constrained to adnmit that he did not remenber to have
exam ned the nortgagor who was in charge of the business
(first counter petitioner). He adnits that it is usual for
an O ficial Receiver to exam ne the insolvent. He has said
further that he did not consider it necessary to exam ne the
i nsol vents regardi ng the subject-matter of the petition for
annul ment. He also admtted that he had not exam ned any of
the accounts to see whether the insolvents had received the
entire consideration of the nortgage in question, and that
"the nortgagee Nilakanta Ilyer is a very rich nan. My
information is that the insolvents had no dealings with him
before the insolvency." He was al so questioned as to the
i nsol vent's’ “deal ings with the |Inperial Bank and he gave the
very vague answer that he was not sure as to what amount was
due to the bank. He also adnitted that he had never seen
the nortgagee under Ex. 1, nor bad he asked himanything in
connection wth the nortgage, and that the nortgagee had
obtained a decree and in execution of the said decree he
took delivery of the property which was in his possession as

Recei ver. According to him the properties covered by the
usufructuary nortgage bond and the hypot hecati.on bond would
be worth about a llakh and a half rupees. It would thus

appear fromthe statements of the Receiver hinself as C P.W
13 exam ned about 19 years after the insolvency  proceedi ngs
began, that he had not made such enquiries as he was bound
to make as O ficial Receiver.

From what has been said above there cannot be the ' |east
doubt that if the burden | ay on the Receiver
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to prove that the transaction (in question was  wthout
consi deration, he has hopelessly failed to discharge that
burden. W are prepared to go further and say that even if
the burden were on the transferee to show affirmatively that
he had paid the full consideration, we would have no
hesitation in confirmng the findings of the H gh Court™ on
this part of the case which have been arrived at after a
very full and fair consideration of the evidence on the
record, pro and con, though there is very ~little evidence
adduced in support of the allegation that the nortgage bond
in question was w thout consideration or full consideration

The finding on the question of consideration being entirely
in favour of the appellant-nortgagee, the, only  other
serious question which remains to be considered i s~ whether
the transaction was bona fide. W have already “indicated
that it is settled |law not only of the Insolvency Acts in
Engl and but also in this country that it is not necessary in
annul ment proceedings to prove that the transferor who has
been subsequently adjudged an insolvent should have been
honest and straightforward in the matter of the transaction
i mpeached. If lie was really so, there would not be rmuch
difficulty in coming to the conclusion that the transaction
as a whole was bona fide. Even if the nobrtgagors were
wanting in bona fides and assuning that to be so in the
present case, the «crucial question still remains to be
answer ed. Unless it is found that the transferee was
wanting in bona fides in respect of the transaction in
guestion, he cannot be affected by the di shonest course of
conduct of the transferor. Has it been shown by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of 17

evidence on the record that the nortgagee was a party or
privy to the dishonest intentions of the nortgagors in so
far as they may have intended to defeat or delay their
creditors by executing the nortgage bond? The courts bel ow,

and particularly the Hi gh Court, have taken the view that
the nortgagee had failed affirmatively to prove his bona
fides. This conclusion is based upon the consideration that
the GCeneral dauses Act (Il of 1072)=(1897), in cl. (6) of
s. 2 provides that "Nothing is said to be done or believed
in good faith which is done or believed
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wi t hout due care and attention.” Applying this definition of
"good faith" to the present case, the High Court cane to the
conclusion that the nortgagee has not proved that the
nortgage transaction was entered into with "due care and
attention". The United ~State of Travancore and Cochin
Interpretation and General C auses Act (VII of 1125)=(1950)
repeats the sanme definition which appears to have been taken
from the definition of the termfrom the Madras GCenera

Clauses Act (1 of 1891). The definition of "good faith" in
the Indian General C auses Act (X of 1897) is in these
terms:

" Athing shall be deened to be done in good faith where it
is in fact done honestly, whether it is done negligently or
not . "

The Hi gh Court was of the opinion that if the definition of
"good faith" contained in the Indian General C auses Act
guot ed above were' to apply to the case, di fferent
consi derations mght arise. But the definition of that term
as quoted above in the Travancore-Cochin Act is different.
Applying that definition to the present” case, ‘the Hgh
Court’s conclusion was that the appellant-nortgagee had not
shown due care and attention while entering into the
transacti on. In this connection it~ is necessary to
determ ne whether the Hi gh Court was right in applying the
test aforesaid in determ ning the question of bona fides.
We have to find which of the two tests, the one laid down in
the General C auses Act of Travancore-Cochin or the / other
laid down in the Indian Act, is nobre appropriate to
proceedings in insolvency. Act 11 of 1070 (1897), even as
Act VIl of 1125 (1950), contains the following saving

cl ause-
"Unless there be sonething repugnant in the subject or
context." As a mtter of fact, these words or words  to

simlar effect are to be found in all General C auses Acts.
The question, therefore, naturally arises whether there is
anything in the subject or context of the “1nsolvency
Regul ation which is repugnant to the idea of “applying the
test of due care and attention. The |aw of insolvency /ains
at a just and equal distribution of the assets of a  person

who has suffered | oss
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in trade or business or otherw se, anmongst his creditors
whose debts are provable under the law, and provides a
machinery for expeditious disposal of his assets anobngst
those entitled. The lawis calculated to advance the
interest of the business community. On the one hand, it
protects the creditors by conpelling the insolvent to place
all his assets at the disposal of the court without
concealing any of his assets. Simlarly it protects the
interests of an honest alienee or an honest secured creditor
of the insolvent. On the other hand, it protects an honest
debt or from harassnent by creditors who nmay t ake
si mul t aneous proceedings for realization of their debts from
their common debtor even by sending himto civil prison. It
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is necessary for the pronotion of trade and comerce that an
honest debtor should be released from his nultifarious
obligations as soon as his assets have been placed at the

di sposal of the court for the benefit of his creditors. It
al so lays down penal provisions for punishing a dishonest
debtor. It also nakes provisions for saving the debtor and

his creditors fromthe unscrupul ous conduct of persons who
nmay have entered into unconsci onable bargains with a person
who is financially involved. The |aw of insolvency is ained
against a dishonest debtor but not necessarily against a
debtor who has suffered loss in his trade or business as a
result of transactions which may not have been done with due
care and attention. Business sonmetimes is an adventure and
very often involves risks which cannot be easily foreseen
even by persons of common prudence. Annul nent proceedi ngs
are ained at transactions between a debtor who has becone
i nsol vent and a creditor who, knowi ng the true state of the
debt or’ s crashi ng business, has taken undue advantage of the
enbarrassed financial position of the debtor. In view of
these considerations, in our opinion, the test of honesty is
nore appropriate than thetest of due care and attention.
It may be added that a General Causes Act is enacted in
order to shorten | anguage used in parlianmentary |egislation
and to avoid repetition of the same words in the course of
the sanme piece of legislation. Such an Act is not neant to

gi ve
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a hide-bound nmeaning to terms and phrases general ly
occurring in legislation. That is the reason why the
definition section <contains words like "Unless there is
anything repugnant in the subject or context." Wrds and

phrases have either a very narrow significance or ~a very
wi de significance according as the context and subject of
the legislation requires the one or the other nmeaning to be
attached to those words or phrases. The books contain nany
illustrations showi ng that the same words have been used in
different senses in different contexts. The significance
attaching to the expression " good faith " in the
Travancore Cochin General C auses Act is, in terms of the
definition of that phrase in the Indian Penal Code and in
the Indian Limtation Act. The Indian General Clauses Act
applies to all legislation after the coming into effect  of
that Act. The definition of "good faith" in the “1ndian
CGeneral C auses Act woul d have been applicable to the Indian
Limtation Act also but the legislature inits w sdom has
given a special definition of "good faith "  different from
the one in- the Indian General C auses Act advisedly. The
I ndi an Penal Code which came into existence earlier than the
Indian GCeneral O auses Act contains its own definitions to
serve its own special purposes. The Travancore- Cochin
CGeneral dauses Act, 1950, of course, applies by virtue of
s.2 to all enactnments then in force or passed after the
commencemrent of the Act unless there was anything repugnhant
in the subject or context. Hence it cannot be said that the
definition of good faith " as contained in the GCenera

Clauses Act of 1950 nust apply in the sane sense to every
piece of legislation to which it nay apply irrespective of
the subject or the context. The Insolvency Regulation is on
the same lines as the Provincial Insolvency Act and
therefore must be understood in the same sense. |If that is
the correct approach to the |aw of in-solvency, a secured
creditor who has advanced noney to a debtor honestly, even
t hough he may not have taken all due precautions, would not
come within the mischief of s. 35. It mnust, therefore, be
held that the test of good faith as laid down in the |aw
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Statutes is nore appropriate to proceedings under the
i nsol vency law. That being so it nust also be held that the
courts bel ow have approached the question of bona fides from
a wrong standpoint and have applied a wong test.

Havi ng conme to the conclusion that honesty is the test to be
applied in judging the bona fides of the creditor, a secured
creditor in this case, we have to see how far he has
satisfied that test. In this connection it has to be
renmenbered that it is comopn ground that the nortgagee had
absolutely nothing to do with the nortgagors before the
nortgage transaction was concluded. There is no blood
relationship or any other kind of relationship which could
be urged as the notive for entering into a dishonest
transaction in the sense that the creditor had joined hands
with the debtors in screening the property against the
clains ~of the latters’ creditors. It may be that the
debtors were financially involved; but there is no evidence
on the riecord even to suggest that the nortgagee was aware
or apprised of their true financial position. W have no
doubt in our mind that if the nortgagee had the |east
suspi cion that he woul'd have to face a prolonged litigation
to realise his nmoney fromthe debtors, he would have been
the last person to enter into the transaction in question

He was certainly interested in earning good interest on his

capital . But that is not the same thing as saying that he
had entered into a dishonest deal with persons who were
about to crash in their business.” It is also noteworthy
that the insolvent’s ancestor had died only about three
years before the transaction in question. During this
period of three years they had added to their business by
having a file factory and an oil nill. That 1is 'not the
conduct of a famly which was about tocrash. It 'may be

that they were nuch too anbitious to becone rich quickly.
But it has not been suggested or found that they had
indulged in wunscrupulous dealings in the way of their
busi ness. At | east that was not their reputation'at / about
t he time the nortgage transaction was entered i nto.
O herwise C P.W 6, the Assistant Conmissioner of ~Excise,
the nortgagee’s
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relation, would certainly not have advi sed them being their
wel | wisher, to enter into a hazardous transaction.~ W have
not been shown any evidence which could |lead usto believe
that the insolvents’ reputation at that time in the way of
their trade and business was anyt hi ng but sound,
notwi t hstanding the ipse dixits of the receiver, the  |ast
witness, examned 19 years after the proceedings had
started. It is very easy to be wise after the event. But
there were no indications until August 1924, so far as the
nortgagee is concerned, that he was dealing with a party who
was about to crash. Watever may have been the intentions
or the course of conduct of the insolvents, there is nothing
to attribute that intention or course of conduct to the
nortgagee. His evidence, as also of his two sons who hel ped
him in entering into this transaction, has inpressed us as
truthful and straightforward.

Assuming that the courts below were right in applying the
test of due care and attention, what is there to show that
the nortgagee was wanting in that respect ? Being a
conplete stranger to the famly of the borrowers, he deputed
his young | awer sons to nmake such enquiries as they could
from persons who were expected to know them and their
busi ness dealings and after satisfying thenmselves that the
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borrowers had a good reputation and had unencunber ed
properties of much greater value than the sum proposed to be
advanced, the nortgage transaction was finalized. It nust
be renenbered in this connection that even the test applied
to a lender while lending noney to the karta of a joint
Hi ndu fam |y does not insist upon the creditor seeing to the
application of the funds advanced. 1In the instant case the
borrowers represented to the creditor that they required
funds in the way of their business. Their enquiry vyielded
the information that they had borrowings to the extent of
Rs. 30,000 to Rs. 40,000 and outstanding clains against
their debtors to a nuch larger extent. That is the state of
affairs in a normal trading famly. The fact that all their
i movabl e properties worth, according to the Receiver, nore

than a lakh and a half rupees till then were unencunbered
was anot her indication of the
281

apparent sol vency of the famly. But it has been argued on
behal f | of the respondent that the nortgagee was put on his
enquiry. by the very fact that the debtors’ account books
di scl osed  debts against them _Therefore, it is said, the
nort gagee should have pursued his enquiry further. It was
suggested that the business houses in the town of Quilon and
the Quilon Bank itself should have been contacted in order
to ascertain the financial position of the debtors. It has
al ready been pointed out that they had no business dealings
with that Bank. The nortgagee’s sons have deposed that they
made enquiries of respectable persons naned, as also of two
| eading hundi houses which may have been expected to know
about the financial position of the borrowers’ famly. It
was further argued that it was not specifically stated in
the nortgage bond itself that the noney was  intended for
paynment to creditors specifically named. Odinarily a
trading firm has no fixed list of its creditors 'or its
debt ors. It is always a floating list. Hence when it was
said that noney was being borrowed with a viewto carrying
on the business of the trading famly, t hat was
conpr ehensi ve enough to include the necessity of paying the
outstanding debts of the firm Unless the 1ender had
reasons to suspect that the npbney was not intended for
carrying on the business of the firmbut was nmeant to corner
the sanme with a view to defeating or delaying creditors, it
would not ordinarily be the | ook-out of the | ender _dealing
at armis length to try to pry into the business secrets  of
the borrower. In our opinion, therefore, it was not
necessary for the lender either to insist upon a list of the
borrower’s creditors to be specifically mentioned in the
deed or upon paying the noney directly to those creditors.
That would be throwing too great a burden on a |ender
honestly dealing with a trading famly and it would be
equally an irksone thing for a trading fanmly to “be dealt
with on those terns. |t cannot, therefore, be said that the
| ender had not shown such care and attention as a reasonabl e
person in those circunstances would do. The |earned counse

for the respondent further pointed out certain discrepancies
in the statenents in the

36
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nortgage deed and in the oral evidence adduced by the
nort gagee as pointing to the conclusion that the | ender had
not been careful and cautious and was therefore wanting in

good faith. Those are very speculative argunents which
cannot be the foundation for a finding that the Receiver had
succeeded in disproving good faith. 1In this connection it

was al so pointed out that there was no satisfactory evidence
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as to how the I ender raised Rs. 55,000 which he paid soon
after the registered nortgage bond was delivered to him
There is evidence in the shape of an entry in the passbook
in the nane of the nortgagee issued by a respectable hund

shop in Alleppey, Ex. LXVI (a), showi ng that Rs. 40,000 was
wi thdrawn by himon August 19, 1924, just the day previous
to the date of payment of Rs. 55,000. It is the nortgagee’s
case that he paid the sumof Rs. 55,000 to the nortgagors
with the anmount of Rs. 40,000 thus withdrawn to which was
added Rs. 15,000 which he had with himalready. There is no
reason to doubt the truth of this version which has been
accepted by the Hgh Court. It must, therefore, be held
that the evidence adduced by the nortgagee apart from the
guestion of burden of proof has affirmatively proved the
passi ng of consideration for the nortgage and that there are
no circunstances whi ch could throw any suspicion on the bona
fides of the transaction:

It had been argued on behal f of the appellant that his case
had been seriously prejudiced by the joint trial, so to say,
of the ‘issue relating to his transaction with the one
relating to the hypothecation bond dated August 30, 1924.
It was also argued that the nortgage bond in question had
been executed and registered and given effect to beyond two
years fromthe date of adjudication and that therefore this
transaction could not be brought within the m schief of s.
35 of the Insolvency Regulation. |In view of our findings on
the other and nore direct and inportant issues it is not
necessary to pronounce upon these additional grounds urged
on behal f of the appellant.

In view of our findings on the nmain issues in the case, the
appeal nust be allowed, the judgments and
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orders of the courts below annulling the wusufructuary
nortgage bond in question set aside and the transaction held
binding on the estate of the insolvents. It follows that
the I|ease back to the nortgagors being a part of the same
transaction is equally bindingl on the estate  of the
i nsol vents. The appellant is entitled to his costs
throughout, to cone out of the estate in the hands of the
O ficial Receiver who nmust pay his own costs.

Appeal al | owed.




