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ACT:

Code of Civil Procedure-Section 42 as amended by U P
Cvil Laws. (Reformand Anendment) Act, 1954-For executing a
decree transferee /court "shall have the sane powers as the
court which passed it"-Decree passed by Court of Small
Causes transferred to Minsif for execution after the
amendment Act cane into force-Decree-holder, if could be
said to have had a substantive  right to get the decree
transferred to the Munsif’s court for execution

HEADNOTE

A decree, according to section 38 of the Code of Civi
Procedure, may be executed either by the Court which passed
it or by the Court to which it  is sent for execution
Section 39(1)(d) provides that ‘the Court which ‘passed a
decree nay, on the application of the decree-holder, send it
for execution to another Court of conpetent jurisdiction, if
the Court, which passed the decree, considers for any other
reason, which it shall record in witing, that the decree
shoul d be executed by such other Court. Section 42 of the
Code, which indicates the powers of the transferee Court for
executing the transferred decree, before its anmendnent in
1954, provided that the Court executing the decree sent to
it, shall have the same powers in executing such decree "as
if it had been passed by itself." After the anmendnent the
words "as the Court which has passed it" were substituted
for the words "as if it has been passed by itself". Section
3 of the UP. Cvil Laws (Reformand Arendnent) “Act saved
certain rights already acquired or accrued.

In February, 1953 the brother of appellant No. 1
obtained a decree from the Court of Small Causes which on
his application under section 39 of the Code, was
transferred to the Court of Minsif in January, 1955 and put
into execution after the U P. (Anendnent) Act XXV of 1954
had come into force. |In the sale the decree-holder hinself
purchased the land in July, 1956 and took possession of the
property. He later sold the property to defendant nos. 2 to
5.

The suit of respondent no. 1 for a declaration that the
sale in favour of appellant no. 1 was wi thout jurisdiction
and therefore a nullity was dismissed by the trial Court. On
appeal the Additional Conm ssioner held that the executing
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court had no jurisdiction to sell the suit land under
section 42 of the CP.C. as anended by the U P. Cvil Laws
(Anmendrent) Act, 1954 Dismissing the appeal, the Board of
Revenue held that the auction sale in pursuance of the
decree of the Judge, Small Causes Court was void and did not
i nvest the decree-hol der-purchaser with any title.

733

On the appellant’s wit petition a single Judge of the
H gh Court quashed the judgnent of the Revenue Board as
well as of the Additional Commissioner holding that the
execution sale of the |land was proper under section 42 of
the Code, that prior to its anendnent by the U P. Gvi
Laws (Anendnent) Act, 1954, the executing court had the sane
powers in relation to execution as it would have had if the
decree had been passed by itself and the decree havi ng been
passed prior to the anmendnment of section 42 this section did
not apply and the  decree should have been executed in
accordance with ~the provisions 6 of section 42 prior to its
amendnent ,

On appeal a Full Bench of the H gh Court (by najority)
held that since the Snall Causes Court had no power to
execute the decree by attachnment and sale of inmovable
property, the Minsif’s Court to which the decree was
transferred for execution, possessing the sanme powers as the
Smal | Causes Court, had no jurisdiction to execute the
decree by attachnent and sal e of the immovabl e property.

It was contended before this Court on behalf of the
decree-hol der that = he had acquired a substantive right to
get the decree of ‘the Court of Small Causes transferred to
the Court of Munsif for execution and thereafter to have it
executed by the transferee court in any of the nodes
provided in section 51 C.P.C. and this two-fold substantive
ri ght having accrued to himbefore the coning into force of
the 1954 Anendnent, it was saved by section 3 of this
Amendnment Act.

Di sm ssing the appeal
N

HELD: 1 (a) Under section 39(1)(d) a decree hol der has
no i ndef easi bl e substantive right to get his application for
transfer of a decree to another Court ipso facto accepted by
the Court which passed it, particularly in a case which is
not covered by clauses (a), (b) & (c) of that sub-section
The effect of substitution of the words "as the court which
passed it" for the words "as if it had been passed by
itself" was that powers of the transferee Court in executing
the transferred decree becane co-termnus with the powers of
the Court, which passed it. Therefore, if the power of the
transferor Court to execute its own decree were in._ any
respect restricted, the sane restriction would attach to the
powers of the transferee Court in executing the transferred
decree notwithstanding the position that the powers of the
transferee Court in executing its own decree were not so
restricted. [739E 740C DO

(b) The opening words of section 51 (subject to such

conditions and limtations as may be prescribed) put it
beyond doubt that there is no wide or unrestricted
jurisdiction to order execution or to claimexecution in
every case in all the nodes indicated therein. The High

Court (per majority) was right in construing it to nean that
the powers of the executing court under this section are not
subject to the other conditions and limtations enacted in
the other sections of the Code. Although ordinarily a
decree-hol der has an option to choose any particular node
for execution of his noney decree it may not be correct to
say that the Court has absolutely no discretion to place any
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l[imtation as to the node in which the decreeis to be
executed. [742G 743A-B]

In the instant case, the decree-holder’s right to nmake
an application for transfer of his decree under section
39(1)(d) is a nere procedural right. The Court of Snal
Causes could, inits discretion for reasons to be recorded,
734
refuse to transfer it to the Court of Munsif. In other words
the decree-hol der had no vested or substantive right to get
the decree transferred to the Court of the Mnsif for
execution. [743F-G

(c) The well settled principle in regard to the
retrospective operation of statutes is that as a genera
rule, a statute which takes away or inpairs substantive
ri ghts acquired wunder the existing lawis construed to have
a prospective operation unless the |anguage of that statute
expressly or by inevitable intendnent conpels a contrary
construction. But this presunption as to prospective
operation of a statute does not. apply to an enactnent
af fecting procedure or practice such as the Code of G vi
Procedur e because no person has a vested right in any course
of procedure. [741 B-(]

2.(a) The High Court ~was right in holding that the
provi sions of section 51 are merely procedural in character.
A decree-holder gets a right to execute the decree only in
accordance with the procedure provided by the lawin force
at the tinme when execution is sought. |1f a node of procedure
different fromthe one which obtained at the date of passing
of the decree has been provided by law, the decree-holder is
bound to proceed in execution -according to the altered
procedure. [744A-B]

(b) The Amendnent Act XXV of 1954 had taken away the
power of transferee Court to execute the transferred decree
by attachment and sale of the imovable property by making
it co-terminus wth that of the transferor Court (the Smal
Cause Court) and in view of —the prohibition contained in
Order 21 Rule 82 CP.C it had'no power to execute its
decree by sale of inmovable property. That being the
position, the Court of the Munsif to which the decree had
been transferred for execution had no-jurisdictionto order
sale of the inmovable property of the judgment-debtor. The
sal e ordered by the Munsif in execution of the decree of the
Court of Snmall Causes transferred to himwas, therefore,
whol Iy without jurisdiction and a nullity. [744 B-D

Kiran Singh v. Chaman Paswan, A l.R - 1954 S.C. 340
referred to.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1831 of
1973.

Appeal by Special Leave fromthe Judgnent and. Order
dated 4-5-1970 of the Allahabad H gh Court in Spl. Appea
No. 453/69.

B. P. Mheshwari and Suresh Sethi for the Appellants.
Ex-Parte for the Respondents.

The Judgnent of the Court was delivered by

SARKARI A, J.-This appeal is directed against a
judgrment, dated May 4, 1970, of the H gh Court of Allahabad.
It arises in these circunstances:

One Matadin, father of Ram Lochan, respondent 6 herein
was a fixed rate tenant of the plots in dispute measuring
2.11 acres. One Ram Naresh Singh (deceased), brother of
appel  ant 1 herein,
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nanel y Mahadeo Prasad Singh, obtained a noney decree agai nst
Mat adin on February 18, 1953 from the Judge, Small Causes
Court, Varanasi suit No. 847 of 1953. Ram Naresh Singh
sought to execute the decree. As a consequence, the decree
was transferred fromthe Court of the Judge of Small Causes
to the Court of Minsif, Varanasi, for execution. The plots
in dispute were put to auction by the executing court, and
were purchased by the decree-holder on July 20, 1956. The
sale was confirmed on August 29, 1956 and the sale
certificate was i ssued on Sept enber 8, 1956. The
decr eehol der - purchaser, Ram Naresh Singh, took delivery of
possessi on over these plots on March 14, 1957. Thereafter,
he further sold the plots to appellant 2 and respondents 6
to 10.

Mat adi n, however, died sometime in 1960. Thereafter his
son Ram Lochan respondent 1, herein, instituted a suit on
June 14, 1961 i.e. nore than three years after the delivery
of possession to the decree-holder-purchaser, Ram Naresh
Si ngh, under section 229B read with Section 209 of the U P.
Zam ndari -Abolition and Land Refornms Act in the Revenue
court against the present appellants, for a declaration that
he is in possession -of the suit land as Bhoonmidar. In the
alternative, he clained the relief of possession on the same
basis. He pleaded 'that his father, Ram Naresh Singh was the
ori ginal Bhoomidar and remmined in possession of the suit
land till his death and thereafter,  the plaintiff as the
heir of the deceased continue in possession as Bhoom dar. He
further alleged that the sale in favour of Ram Naresh Singh
was without jurisdiction anda nullity; as it had been made
wi t hout the know edge of or notice to his father

The suit was resisted by the appel lant, who is origina
defendant 1, and respondents 7 to 10, who are ‘origina
defendants 2 to 5, inter alia on the ground that the suit
was barred as res judicata and al so under section 47 of the
Code of Civil Procedure, and Article 181 of the Limtation
Act. Defendants 2 to 5 further pleaded that they were bona
fide purchasers for value and, therefore, their rights in
the suit land were protected under Section 41 of the
Transfer of Property Act. They also, alleged that they had
made i nmprovenments on the suit land and were entitled to the
benefit of Section 51 of the Transfer of Property Act.

The trial court, by its judgnment, dated August 30,
1965. dismissed the suit, holding, inter alia, that It was
barred by the principle of constructive res-judicata as al so
under Section 47 of the Code of Civil- Procedure; that the
Revenue Court had no jurisdiction to entertain and try the
suit; that the appellants 6 to
736
10 were bona fide purchasers for value and, as such, were
entitled to the benefit of Sections 41 and 51  of the
Transfer of Property Act; that the suit was barred by
Article 181 of the Limtation Act, 1908 as well ‘as by
Section 34(5) of the UP. Land Reforms Act; and that Ram
Naresh Singh had been in possession since March 14, 1967,
i.e., the date on which he obtained delivery of possession
in execution of his decree as auction-purchaser

Aggrieved, the plaintiff (respondent 1) preferred an
appeal to the Court of the Additional Conmi ssioner
Varanasi, who by his judgnment dated Decenber 28, 1965,
al l owed the appeal and held that the executing court had no
jurisdiction to sell the suit |and under Section 42 of the
Code of CGivil Procedure, as amended by the U P. Cvil Laws
(Amendnment) Act. 1954 and that the suit was not barred as
res judicata or under Section 47 of the Code of GCvi
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Procedure. The Additional Conm ssioner further held that the
possessi on of Ram Naresh Singh was unlawful as it was on the
basis of the void sale, dated March 4, 1960, which coul d not
confer any title on him that the judgnent-debtor had no
know edge about the execution proceedings; that the suit
property worth Rs. 6,000 was for a very neagre anmount and
the sale was vitiated by fraud in publishing and conducting
the sale.

Ram Lochan and Ram Naresh Singh carried a second appea
against the decision to the Board of Revenue. During the
pendency of that second appeal, Ram Naresh Singh died and
Mahadeo Prasad Singh, appellant 1, was substituted in his
pl ace. The Board di sm ssed the appeal on the ground that the
auction sale with regard to the suit land in pursuance of
the decree of the Judge, Snmall Causes Court, was void and,
as such, did not invest the decree-hol der-purchaser with any
title and consequently, the possession of the appellant was
wi thout - any title. The Board further held that the auction
sale did 'not affect the suit under Section 209 of the UP
Zam ndari' Abolition and the Land Reforns Act.

To inpugn the judgnent of the  Board, Mahadeo Prasad
Si ngh, appellant herein, as well as respondents 6 to 10
filed a wit petition under Article 226 of the Constitution
in the Hi gh Court of Al lahabad. A |earned Single Judge, who
heard the wit petition, allowed it by his judgnent, dated
April 23, 1969, and quashed the judgnents of the Board of
Revenue as well as of the Additional” Commi ssioner, who are
respondents 2 and 3 herein. Following an earlier judgment of
a Division Bench of ‘the sanme Court in Suraj Bux Singh v.
Badri Prasad & Anr. the | earned Judge held
737
that the execution sale of the suit |and was proper as per
the provisions of Section 42 of the Code of Civil Procedure;
that prior to its anendnent in UP. by the UP. Cvil Laws
(Amendnment) Act 1954, the executing court had the sane
powers in relation to execution as-it would have had if the
decree had been passed by itself; that the decree in the
present suit was passed on February 18, 1953, i.e. prior to
the coming into force of the Anendnent Act of 1954 and, as
such, the amended Section 42 did not apply to it; and that
the decree having been passed prior to the date of the
amendment, shoul d be executed in accordance wth the
provi sions of Section 42 as it stood prior to its amendment;
and that as a result, the suit for declaration as well as
for possession would have to fail. The | earned Single Judge
did not go into the question as to whether the -suit was
barred by Section 47 of the Code of Civil Procedure.

Against the judgment of the learned Single Judge,
respondent 1, herein, preferred a Special Appeal which was
referred to a Full Bench of the High Court consisting of
three | earned Judges. The two Judges, in nmgjority, “held that
the Small Cause Court had no power to execute the decree by
attachment and sale of i movabl e property; that the
transferee court, nanely, the court of the Minsif had the
sanme powers as that of the Small Cause Court and, therefore
that court also had no jurisdiction to execute the decree by
attachnment and sale of the immopvable property; that the
right to execute a decree by attachnent and sale of
i movabl e property is a matter of procedure, while the right
to realise the decretal amount by attachnent and sale is a
substantive right of the decree-holder, that the date on
which the decree was put into execution, the amendnent of
Section 42 had already cone into force and the power of the
transferee court had become co-terminus with that of the
transferor court; and that the anendment did not save the
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right of the appellant to execute the decree of the Snal
Causes Court by attachnent and sal e of i movabl e property.

Sinha, J. however, dissented. He took the view that the
Amendnent Act did not apply to the present suit and that a
substantive right had accrued to Ram Naresh Singh on the
passing of the decree to execute it by attachnment and sale
of the immvable property and that right was clearly saved
to him by virtue of Section 3 of the Anendnent Act. 1In
accordance with the view of the mmjority, the appeal of
respondent 1 was allowed and the Order of the |learned Single
Judge was set aside.

Hence this appeal by special |eave by the appellants.
738

Thus, the principal . question that falls to be
considered in this appeal is whether the H gh Court was
right in holding that the execution sale of the land in
di spute was totally w thout jurisdiction and null and void.

Some relevant dates may be noted. Ram Naresh obtai ned
the decree fromthe Court of ~Small Causes on February 18,
1953. On the decree-hol der’s application under Section 39 of
the Code of Civil Procedure, the decree was transferred to
the Court of the Miunsif on January 24, 1955 and was put into
execution after the U P. (Arendnent) Act XXV of 1954 had
come into force. This sale in favour of the decree-hol der
hi nsel f took place on~ July 20, 1956. It  was confirned on
August 29, 1956 and the sale certificate was issued to the
purchaser on Septenber 8, 1956. The aucti on-purchaser took
delivery of possession as per Dakhal nama on March 24, 1957.
The decree- hol der - purchaser further sold the plots in
di spute to defendants 2 to 5.

Next, at this stage, the relevant provisions of the
Code of Civil Procedure and the U P. Cvil Laws (Reforns and
Amendnent) Act (Act No. XXV of 1954) may be noticed.

Section 38 of the Code of Civil Procedure provides that
"a decree may be executed either by the Court which passed
it or by the Court to which it is sent for execution". In
the instant case, as already seen, the decree was passed by
the Smal| Cause Court which was conpetent to execute it, but
(in view of Order 21, Rule 82 of the Code) not by attachnent
and sale of the imovable property of the judgnent-debtor.
That is to say, that Court could execute it by attachnent
and sale of the novable property of the judgment-debtor, if
it was, of course, not exenpt under Section 60 of the Code
of Civil Procedure or under any other |aw.

Section 39 of the Code deals with transfer of decree.
Its material part reads thus:

"39(1). The Court which passed a decree may, on the
application of the decree-holder, send it for execution
to another Court of conpetent jurisdiction-

(a) if the person against whomthe decree is
passed actually and voluntarily resides or carries
on business, or personally works for gain, within

the local limts of the jurisdiction of such other
Court, or

(b)if such person has not property within
the local Ilimts of the jurisdiction of the Court

whi ch passed the decree sufficient to satisfy such
decree and has property
739

within the local limts of the jurisdiction of
such ot her Court, or

(c)if the decree directs the sale or delivery
of immovable property situate outside the 1oca
[imts of the jurisdiction of the Court which
passed it, or
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(d)if the court which passed the decree
considers for any other reason, which it shal
record in witing, that the decree should be
executed by such other Court.

(2) The Court which passed a decree may of its own
notion send it for execution to any subordinate Court
of conpetent jurisdiction

(3) "

In the instant case, the decree was transferred under
clause (d) of sub-section (1) of Section 39. Unlike the
other clauses (a) to (c) of the sub-section, it seenms that
under clause (d), the Court has a rational discretionto
transfer or not to transfer the decree passed by it. This is
apparent from the word "mmy" used in the opening part of
sub-section (1), and the requirenment of recording reasons
for the transfer under clause (d). It follows therefore,
that under Section 39 (1)~ a decree-hol der has no
indefeasible right to get his application for transfer of
decree to  another Court ipso facto accepted by the Court
whi ch passed it, particularly in a case which is not covered
by clauses (a), (b) and (c) of that sub-section

Section 42 of the Code indicates the powers of the
transferee court for executing a transferred decree. The
material part of thi's section, prior to its amendment by the
U P. Act (No. XXIV) of 1954, reads as under:

"The Court / executing a decree sent to it shal
have the same powers in executing such-decree as if it
had been passed by itself. Al -~ persons di sobeying or
obstructing the execution of the decree shall be
puni shabl e by such Court~ in the same manner as if it
had passed the decree. And its order in executing such
decree shall be subject to the sane rules in respect of
appeal as if the decree had been passed by itself.".
(enphasi s added)

The provisions in sub-sections (2), (3) and (4) of the
Section are not relevant for our purpose.

The U . P. Act (No. XXIV of (1954) anended w th effect
from Novenber 30, 1954, Section 42 of the Code, ‘and after
that anmendnment sub-section (1) of the Section read as under
740

"The Court executing the decree sent to it shal
have the same power in executing such decree as if it
had been passed by itself. Al persons disobeying or
obstructing the execution of decree shall be punished
by such Court in the same manner as-if it had passed
the decree and its order in executing such decree shal
be subject to the sanme rules in respect of appeal as if
the decree had been passed by itself."

(enphasi s added)

Thus, for the words "as if it had been passed by itself"
occurring in the first sentence of sub-section- (1) of
Section 42, the Arending Act 24 of 1954 substituted the
words "as the Court which passed it". The effect of such
substitution was that the powers of the transferee Court in
executing the transferred decree becane coterm nous with the
powers of the Court which had passed it. The result was that
if the power of the transferor Court to execute its own
decree were in any respect restricted, the sane restriction
woul d attach to the powers of the transferee Court in
executing the transferred decree, notw t hst andi ng the
position that the powers of the transferee Court in
executing its own decree were not so restricted.

Section 3 of the UP. Cvil Laws (Reforms and
Amendnent) Act, saves certain rights already acquired or
accrued. It is in these terms:
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"3(1) Any anmendrment nade by this Act shall not
affect the wvalidity, invalidity, effect or consequence
of anything already done or suffered, or any right,

title, obligation or liability al ready acquired,
accrued or incurred or any rel ease or discharge of or
fromany debt, decree, liability, or any jurisdiction

al ready exercised, and any proceeding instituted or
conmmenced in any Court prior to the conmmencenent of
this Act shall, notwi thstanding any amendment herein
made, continue to be heard and deci ded by such Court.
(2)Where by reason of any amendnent herein made in
the Indian Limtation Act, 1908, or any ot her enactnent
nmentioned in colum 2 of the schedule, the period of

[imtation prescribed for any suit or appeal has been

nodified or a different period of Ilimtation wll

hereafter govern any —such suit or appeal, then

notw t hst andi ng any~ anmendnent so nade or the fact that
the suit or appeal would now lie in a different Court,
the period of  limtation applicable to a suit or
appeal, as aforesaid, in which tine has begun to run
bef ore the comencenent of this Act, shall continue to
be the period

741

whi ch but for the -anendment so made would have been

avail abl e.

Before dealing mith the contentions canvassed, we nay
rem nd ourselves of sone  wel | -known principl es of
interpretation in ‘regard to the retrospective operation of
statutes. As a general rule, a statute which takes away or
i mpairs substantive rights acquired wunder the existing |aw
is construed to have a prospective operation  unless the
| anguage of that statute expressly or by inevitable
i ntendnment conpel s a contrary construction. But this
presunption as to prospective operation of a statute does
not apply to an enactnent affecting procedure or practice
such as the Code of Civil Procedure. The reason is that no
person has a vested right in any course of procedure. "The
general principle indeed seens to be that alterations in the
procedure are always retrospective, unless there be sone

good reason against it". (See Milla's Code of Gvi
Procedure, 13th Edn. Vol. |, page 6, and 1958 S.C.R 919).
In the light of the above principles, the question

posed for our decision, resolves itself into the two-fold
i ssue : whether the decree-hol der had acquired a substantive
right (a) to get the decree passed by the Court of Smal
Causes, transferred to the Court of the ‘Miunsif ~and (b)
thereafter to have is executed by the transferee Court in
any of the nodes provided in Section 51 of the Code of Civi
Procedure, including the node by attachnent and sal e of the
i movabl e property of the judgnent-debtor.

As before the High Court, here also, it is contended on
behal f of the decree-holder that he had acquired this two-
fold substantive right before the coming into force of the
U P. (Arendment Act XXIV) of 1954, and, as such, it —was
saved by Section 3(1) of this Amendnent Act.

It is maintained that the two-fold right aforesaid is a
substantive right and not nerely a nmatter of procedure.
Support for this argument has been sought from a deci sion of
this Court in Garikapati v. Subbiah Choudhry. Reference has
al so been made to a Division Bench judgment of the All ahabad
High Court in Suraj Bux Singh v. Badri Prasad.

In the alternative, it is submitted that assum ng the
sale was without jurisdiction, then also, that question
would relate to the execution, discharge or satisfaction of
the decree and, as such, the remedy of the judgment-debtor
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was to proceed by an application
742

under Section 47 of the Code of Civil Procedure and not by a
suit as has been done by the plaintiff in the instant case.
In short, the argunent is that in any event, the present
suit was barred by Section 47 of the Code.

It appears to us that none of these contentions stands
a close exam nation.

It may be noted that the fasciculus of Sections 51 to
54 of the Code of Civil Procedure appear under the heading
"PROCEDURE | N EXECUTI ON'. Section 51 is captioned-"Powers of
Court to enforce execution". It reads thus :

"Subj ect to such conditions and limtations as may
be prescribed, the Court may, on the application of the
decree- hol der, order execution of the decree-

(a) by delivery of any property specifically
decr eed,;

(b) by attachnment and sale or by sales
wi t hout attachment of any property;

)

(d) by appointing a receiver; or

(e) in such other manner as the nature of the
relief granted may require

Provided that, where the decree is for the
paynment of noney, execution by detention in prison
shall not /be ordered unless, after giving the

j udgrent - debt or an opportunity of ~ showi ng cause

why he should not be conmitted to prison, the

Court, for reasons recorded in witing, 1is

satisfied.......... ... ... "

This Section "nerely enumerates the different nodes of
execution in general terns while the conditions and
[imtations under which alone the respective nodes can be
avai l ed of are prescribed further ~on by di fferent
provisions". (See.... |.R Comentaries Vol. I, 9th Edn. p.
863). The opening words of the Section "Subject to  such
conditions and limtations as may be prescribed" put it
beyond doubt that there is - no wide or unrestricted
jurisdiction to order execution or . to claimexecution in
every case in all the nodes indicated therein. 'Prescribed
has been defined in Section 2(16) of the Code to nean
"prescribed by rules”, and "rules", under —Section 2(18)
means "rules and forms" contained in the First Schedul e of
the Code or franed by the respective superior Courts - in
different States under Section 122 or Section 125.

743

W are one with the High Court (mgjority)  that this
phrase cannot be construed to mean that the powers of the
executing Court under this Section are not subject to the
other conditions and linmtations enacted in the / other
sections of the Code. For instance, the node, (b), by
attachment and sale of the property of the judgnent-debtor,
may not be available in respect of property which ‘falls
within the exenption of section 60 of the Code. Although
ordinarily the decree-holder has an option to choose -any
particul ar node for execution of his noney-decree, it wll
not be correct to say that the Court has absolutely no
di scretion to place any linitation as to the node in which
the decree is to be executed. The option of the judgnent-
debtor, for instance, to apply under Oder 21. Rule 30,
C.P.C. for execution of a decree sinultaneously against both
the person and the property of the judgnent-debtor is
subject to exercise by the Court of a judicial discretion
vested in it under Oder 21, Rule 21, CP.C

We have already noticed, that under Section 39(1) (d),
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the decree holder has no indefeasible, substantive right to
get a decree of a Court of Snall Causes passed in his favour
transferred to another Court. Cases are conceivable where
the decree is of such a petty amount that the Court of Snal
Causes thinks that it <can easily be executed by it by
attachment and sal e of the novable property of the judgnent-
debtor. In the instant case, also the decree was for a snal
amount of Rs. 300 and odd and we understand that the
application for transfer was made under clause (d) of
Section 39(1). Thus, the decree-holder’s right to make an
application for transfer of his decree under section 39(1)
(d) is a nmere procedural right. The Court of Small Causes
could in its discretion, for reasons to be recorded, refuse
to transfer it to the Court of the Munsif. In other words,
the decree-hol der had no vested or substantive right to get
the decree transferred to the Court of the Mnsif for
execution. The first linmb of the issue is therefore answered
agai nst- the appell ant.

As regards the second |inmb of the issue, we find
ourselves entirely in agreement with the H gh Court that the
provi si ons _of Section 51 are nerely procedural in character.
A decree-holder gets a right to execute the decree only in
accordance with the
744
procedure provided’ by law in force at the tinme when the
execution is sought. If a node of procedure different from
the one which obtained at the date of the passing of the
decree, has been provided by |aw, the decree-holder is bound
to proceed in execution according to the altered procedure.

The Amendnent Act XXV of 1954 had taken away the power
of the transferee court to execute the transferred decree by
attachment and sale of the inmovable property by naking it
cotermnous with that of the transferor Court which, in the
instant case, was the Small Cause Court and in view of the
prohi bition contained in Oder 21, Rule 82, Code of Cvi
Procedure, had no power to execute its decree by sale of
i movabl e property. That being the position, the Court of
the Munsif to whomthe decree had al so been transferred for
execution, had also no jurisdiction to order sale ‘of the
i movabl e property of the judgnment-debtor. Thus considered,
the sale of the i movable property ordered by the Munsif in

execution of the decree of the Court —of Small Causes
transferred to him was wholly without jurisdiction and a
nullity.

Once we conme to the conclusion that the sale in
guestion was totally null and void, ‘the alternative

contention of the appellants wth regard to the suit being
barred by Section 47 of the Code of Cvil Procedure, does
not survive

This is not a case of an irregular or voidable sale
which continues to subsist so long as it is not set aside,
but of a sale which was entirely without jurisdiction. It
was non est in the eye of law. Such a nullity does not from
its very nature, need setting aside.

As pointed out by this Court in Kiran Singh v. Chaman
Paswan, "...it is a fundanental principle, well established
that a decree passed by a Court without jurisdiction, is a
nullity; and that its invalidity could be set up whenever it
is sought to be enforced or relied upon, even at the stage
of execution, and even in collateral proceedings"”.

Most of the rulings which have been cited in support of
their alternative contention by the appellants, were also
cited before
745
the H gh Court and have been rightly distingui shed. W need
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not go into the sane.

Before we part with the judgnent, we may, however, note
that the anendnment nmade by the U P. (Act XXIV) of 1954 was
del eted by another U P. (Arendnent) Act XIV of 1970, and the
unamended sub-section (1) of Section 42, as it existed
before the amendnent of 1954, was revived. But, this
Amendnent Act (XIV of 1970) was not given retrospective
operation. It did not affect the previous operation of the
Amendnent Act XXIV of 1954 or anything suffered or done
t her eunder.

For the foregoing reasons, we uphold the inmpugned
judgrment and dismiss this appeal. In view of the |aw point
involved, we |eave the parties to pay and bear their own
cost s.

P.B.R Appeal dism ssed.
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