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ACT:

I ncome Tax Act, 1961, Sections 2(13), 2(36), 9(1),
163(1) and 195(2), 'scope of -Wirds and phrases-"Busi ness" and
"havi ng busi ness connecti on" - expl airned-Presunpi on of
obligation of the agent to deduct the tax payable under the
I ncome Tax Act at source on paynent nmade to a non-resident.

HEADNOTE:

The appellants are partners of a firmof Solicitors at
Calcutta and they had been engaged by a German Corporation
to act on its behalf in three suits pending before the Hi gh
Court at Calcutta. A firmof. Solicitors in London, nanely
Ms. Ashurst, Mrris, Crisp & Co., which was also acting on
behal f of the Gernman Corporation.instructed the appellants
toretain M. Blanco Wite QC. , a resident of the United
Ki ngdom who was a barrister having considerable practice in
the branch of patent law, to argue the case in the aforesaid
three suits. The appellants did not deliver any briefs to
himand also did not pay or undertake any obligationto pay
any fees for his services The briefs had been earlier
delivered by the London Solicitors. M. Blanco Wite |eft
India on February 17, 1970 after arguing the cases for 13
days conmencing from January 27, 1970 to February 16, 1970,
wi t hout naking any arrangenment regarding the paynment of the
I ncome Tax on the fees earned by him

The Income Tax Officer informed the appellants that he
proposed to proceed agai nst them under section 163(1) of the
Act treating themas the agents of M. Blanco Wite on the
ground that the income arising out of professional charges
had arisen on account of the business connection  that
exi sted between the appellants and M. Blanco Wite.
Thereafter the appellants challenged the said order of the
Income Tax O ficer by filing a petition under Article 226 of
the Constitution before the H gh Court of Calcutta. The
| earned Single Judge dismissed the petition on the ground
that it was a premature one taking the view that the
guesti on whet her the case cane within the purview of section
163(1) of the Act had to be determined after ascertai nnment
of facts by the Inconme tax officer. The appeal preferred by
the appellants was di snm ssed by a Division Bench hol ding (a)
there was busi ness connection (directly or indirectly
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t hrough correspondence) between the appellants’ firm and
their non-resident British Counsel M. Blanco Wite and that
an agency could very well be said to have been established
between them (b) there was business connection between them
and (c) income did either accrue or arise to M. Blanco
VWite in I ndia. However, the Division Bench granted
certificate to the appellants wunder Article 133 of the
Constitution and hence the appeal

388

Di smi ssing the appeal, the Court
N

HELD: 1. Fromthe facts and other material on record
there was connection between the appellants and M. Bl anco
White. The said connection cannot also be terned as a casua
one having regard to the period over which it had existed.
It was real and intimate-and M. Blanco White earned the
fees for arguing the case in India only through the said
connection. From the year 1965 there was correspondence
bet ween the appellants and the London Solicitors who in
their turn had engaged M. Blanco Wite in connection with
the suits _in-question M. Blanco Wite appeared before the
Hi gh Court along with Indian counsel engaged by the
appel l ants, though with the |eave of the Court granted
presumably under section 37 of the Advocates Act, 1951. M.
Bl anco White could appear only with the consent of the
appel l ants who were the Solicitors on record. [398 A-F]

Comm ssi oner of |ncome-tax, Punjab v. R-'D. Aggarwal and
Co. and Anr., 56 |.T.R 20, applied

21t is incorrect to suggest that it was the intention
of the Parlianent to  exclude non-residents engaged in
| earned professions fromthe operation of section 9(1). The
words in section 9(1) and section 163 are conprehensive
enough to include all heads of income mentioned in section
14 of the Act. [393 D].

3. The expression "business" does not necessarily nean
trade or manufacture only it is being used as including
within its scope professions, vocations, and callings froma
fairly long time. From section 2(b) of the Indian
Partnership Act, 1932, it is clear that the "business 'is one

of wi de import and it means an -activity carried on
continuously and systematically by a person by the
application of his labour or skill with a viewto earning an

income. In the context in which the expression "business
connection"” is wused in section 9(1) of the Income Tax Act,
1961 there is no warrant for giving a restricted nmeaning to
it excluding "professional connection" from its scope.
[400 B-D, 401 A-B]

Conmi ssi oner  of income Tax, Bonmbay v. Currinbhoy
Ebrahi mand Sons Ltd., 3 |I.T.R 395; Christopher Barker and
Sons v. Conmmi ssioner of Inland Revenue, [1919] 7 K B. 222 at
page 228 and Comm ssioner of |Inland Revenue v. Marine Steam
Turbi ne Conmpany Limted, [1920] 1 K B. 193, quoted wth
approva

4. In the instant case, (a) it cannot be said that
since M. Blanco Wiite could not appear as counsel as of
right either wunder the Advocates Act or under the Calcutta
H gh Court Oiginal Side Rules, he could not be treated as
havi ng any business connection with the appellants; (b)
since M. Blanco Wite appeared along wth the Indian
counsel engaged by the appellants and the appellants
continued to represent the Gernan Corporation when M.
Blanco White argued the case before the Hgh Court, it
cannot be said that M. Wite was a stranger to the
appel l ants; (c) the appellants nay not have engaged himto
argue the case but, they allowed himat the request of the
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London Solicitors to argue the case and wllingly co-
operated with himin doing so; (d) the appellants may not
have undertaken to pay M. Wite's fees but he could not
have argued and earned the fees w thout associating hinself
with the appellants. The fact that M. Blanco Wite being a
barrister could not file a

389

suit to recover the fees would not nmake any difference; and
(e) that it is seen fromthe correspondence that M. Bl anco
Wiite has earned the fees anbunting to Pounds 2200 with
refreshers at the rate of Pounds 220 per day, for the work
done in India. Therefore. the appellants are liable to tax
agents of M. Blanco Wite under section 153(1) of the
I ncome Tax Act, 1961. [401 B-E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1038 of
1973.

Appeal by certificate fromthe Judgnent and Order dated
the 19th February 1973 of the Calcutta Hi gh Court in Appea
fromOriginal Oder No. 200 of 1971.

S. Chowdhuri, P.P. Gnwala, T.A Ramachandran and D.N
Gupta for the Appellants.

V.S. Desai, Chanpt Rai and M ss~ A ' Subhashini for
Respondents No. 1 & 2.

The Judgnent of ‘the Court was delivered by

VENKATARAM AH, J.. This appeal by certificate under
Article 133 of the Constitution arises out of a wit
petition filed by the appellants under Article 226 of the
Constitution of India before the H gh Court of Calcutta. The
appel l ants are partners of a firm of Solicitors ' known as
Ms. Or Dignamé& Co. having its office at Calcutta. The
appel lants acted as the Solicitors of a German Corporation
known as Ferbwer ke Hoechst Aktiengesellschaft Vormals Mester
Lucius & Bruning (a Corporation organised under the |aw of
Federal Republic of Germany) (hereinafter referred to as
"the German Corporation” ) in tw suits filed on the
Oiginal Side of the Calcutta H gh Court-one Suit No. 511 of
1962 filed by the Bengal Chemi cal and Pharnmaceuti cal Wrks
Ltd. against German Corporation and another Suit No. 1124 of
1962 filed by the Gernman Corporation against the Benga
Chemical and Pharmaceutical Wrks Ltd. on the alleged
i nfringenent of a patent. The appellants were instructed by
a firm of Solicitors in London nanely Ms. Ashurst, Mrris,
Crisp & Co. (hereinafter referred to as ’'the London
Solicitors’) who were also acting for the German Corporation
by a cable dated May 31, 1965 to retain in the said suits
M. Blanco Wite QC., a resident of the United Kingdom who
was a barrister having considerable practice in the branch
of patent law. On his arrival in India, the appellants
accordingly retained M. Blanco Wite as the counsel to
argue the case of their clients-the German Corporation even
though they did not deliver any briefs to himand also did
not
390
pay or undertake any obligation to pay any fees for his
services. The briefs had been earlier delivered by the
London Solicitors. It is stated that they did not know as to
how much anmpbunt was payable to himby the London Solicitors
by way of fees. The hearing of one of the said two suits
|asted for thirteen days comencing from January 27, 1970
and was concluded on February 16, 1970. M Blanco Wite |eft
India on February 17, 1970 after the hearing was over
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wi t hout nmaking any arrangenent regarding the paynment of
income tax on the fees earned by himby arguing the case of
the German Corporation. Thereafter on February 19, 1970, the
appel l ants received a notice fromthe Inconme-tax Oficer,
"A Ward, Foreiga Section asking themto furnish informtion
about the fees earned in India by M. Blanco Wite as
counsel engaged by them to argue the case of their clients
i.e. the German Corporation and al so drawing their attention
to the liability arising under section 195 (2) of the
I ncome-tax Act, 1961 (hereinafter referred to as 'the Act’)
which required themto deduct the tax payable under the Act
at source on paynents made to a non-resident. The appellants
sent a reply to that letter on February 24, 1970 stating
that M. Blanco Wite had been engaged by the London
Solicitors of the German Corporation to appear before the
Cal cutta High Court on behalf of the German Corporation and
that they had neither briefed himnor had they incurred any
liability to pay himany fees. They, therefore, denied their
[iability under section 195(2)  of the Act. Incidentally it
may be stated here that the appellants referred to one ot her
suit i. e. Suit No. 422 of 1963 on the file of the Calcutta
H gh Court filed by the German Corporation against Al bert
David Ltd. in which -also M. Blanco Wite had been engaged
for the German Corporation. Thereupon by a letter dated
February 27, 1970 the Income-tax Oficer inforned the
appel l ants that he proposed to proceed against them under
section 163 (1) of the Act treating themas the agents of
M. Blanco Wite on' the ground that the incone in question
had arisen on account of the  business connection that
exi sted between the appellants and M. Blanco Wite. To
this, the appellants sent along reply dated March 10/11,
1970 denying their liability to be proceeded against under
section 163 (1) of the Act. In the course of the said reply,
the appel l ants contended inter alia that they had not either
engaged or briefed M. Blanco VWite in the three suits on
the file of the Calcutta H gh Court; that they had not paid
or promised to pay any fees lo himand that, therefore, no
i ncome had accrued to M. Blanco Wite on account of any
busi ness connection that existed between them and M. Bl anco
Wiite. The appellants further contended that as M. Bl anco
VWite was a

391

barrister who was not carrying on any business but had only,
rendered professional service in Calcutta, the connection if
any, could not be a business connection. ~ They  also
guestioned the jurisdiction of the Incone-tax Oficer to
make any assessment treating them as the representative
assessees of M. Blanco Wiite. The Income-tax O ficer by his
letter dated March 25, 1970 rejected the plea of the
appel l ants and called upon themto appear before them on
April 18, 1970 to make any ot her submi ssion that they had to
make. Thereafter the appellants filed a petition @ under
Article 226 of the Constitution before the Hi gh Court of
Calcutta and obtained a rule nisi on My 25,1970) cal ling
upon the Incone-tax O ficer, the Conm ssioner of |ncone-tax
West Bengal and the Union of India to show cause as to why
the proposal to initiate proceedi ngs under the Act as stated
above should not be quashed and a wit in the nature of
mandanus prohi biting them from proceeding against the
appel  ants under section 163(1) of the Act should not be
i ssued. The petition was contested by the respondents. In
the Counter Affidavit filed by the Incone-tax Officer, it
was asserted that the Departnment had received information
that M. Blanco Wite had charged Rs. 17,000/- per day by
way of fees for appearing in the Calcutta H gh Court in the
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suits referred to above; that M. Blanco Wite was not
domciled in India; that inasmuch as his stay in India did
not exceed ninety days it was not necessary for him to
obtain a Tax Exenption Certificate for |eaving India; that
the appellants had acted as instructing Solicitors to the
German Corporation in the three suits in which M. Blanco
White had argued as counsel; that he could not have,
according to the Calcutta High Court Rules (Original Side)
appeared before that court unless he was instructed by an
Attorney of that Court was in the instant case happened to
be the appellants and that, therefore. there existed a
busi ness connection which brought the appellants within the
scope of section 163(1) of the Act. It was al so contended by
the respondents that the petition was prenature as the
matter had still to be decided in accordance with the
procedure prescribed by the Act. The |earned Single Judge
who heard the petition was of- the view that the question
whet her the case cane within the purview of section 163(1)
had to be determ ned after ascertainment of facts by the
I ncome-tax O ficer and that therefore, the petition was
liable to be dismssed on the ground that it was a prenmature
one. Accordingly he dismssed it wthout expressing any
opi nion on the nerits of the case. Aggrieved by the decision
of the Single Judge, the appellants preferred an appea
before the Division Bench of the Calcutta H gh Court. The
Di vi si on Bench di sm ssed the appeal hol ding, inter

392

alia, that fromthe facts disclosed before the Court it
appeared that from May 31, 1965 upto February 16, 1970 there
was business connection (directly of indirectly through
correspondence) between the appellants firmand ‘the non-
resident British counsel, M. Blanco Wite,  that it could
not be said that there was no el ement of continuity and that
the transaction was a solicitory and isolated one and that
taking into account the ‘surrounding circunstances and
particularly the relationship between the Solicitors and a
counsel, an agency could very well be said to have been
established between the appellants’ firm and ‘the non-
resident British counsel, M. Blanco Wite. The Division
Bench further held that there was  business connection
between them and that it was not possible to accept the
contentions of appellants that no income either accrued or
arose to M. Blanco Wite in India. The appeal was
accordingly disnissed. On a certificate granted by the
Di vi sion Bench wunder Article 133 of the Constitution, the
appel l ants have come up in appeal to this Court against the
j udgrment of the Division Bench of the High Court.

It should be stated here that alongw th the petition
for a certificate under Article 133 of the Constitution, the
appel lants filed an application before the H gh Court for
stay of further proceedings before the Departnent. On that
application, the H gh Court passed an order on March 12,
1973 stating that the order of stay already granted woul d
continue subject to the follow ng nodification

"(1) The respondents will be at liberty to decide
after giving the petitioners a hearing whether the
petitioners firm should be treated as agent of M.
Bl anco White under section 163 of the Incone-tax Act.
1961:

(2) If they so decide the respondents will be at
liberty to issue a notice under section 148 of the Act
but will not take any further steps thereafter unti
the disposal of the application

(3) The petitioners will also be at liberty to
appeal from any order rmade under section 163 without
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prejudice to their contentions in the proposed appea

to the Suprene Court".

W are inforned that pursuant to the liberty given by
the said order, the Income-tax Oficer made an order on
March 23, 1977 treating the appellants’ firmas the agent of
M. Blanco Wiite under section 163(1) of the Act and al so on
the same date issued a notice
393
under section 148 of the Act to the appellants to file a
return of the income of M. Blanco Wite. It is also stated
that the appellants preferred an appeal against that order
before the Appel | ate Assi st ant Conmi ssi oner wi t hout
prejudice to the appellants’ contentions in their appeal to
this Court. Utinmately on Novenber 30, 1973 this Court nmde
an order that the appellants nmight apply to the Appellate
Assi stant Comm ssioner for an order of stay in respect of
the question whether they were agents of M. Blanco Wite
and that ~at any rate-even if the Incone-tax Oficer were to
proceed with the case, he would nmake the assessment but
woul d not' nake a= final demand till the disposal of the
appeal. It is further stated that —pursuant to the notice
under section 148 of the Act, the appellants filed a 'nil’
return. Thereafter we are infornmed that the |Incone-tax
Oficer intimated the appellants on Septenber 17, 1977 that
he had conpleted the assessnent of M. Blanco Wite for the
assessment year 1970-71 treating the appellants’ firmas the
agent and that copies of the assessnment order, denmand notice
and challan would be forwarded to them after disposal of
this appeal

It is necessary to refer at this stage to «certain
rel evant facts of the case. The appellants were acting as
the Solicitors of the German Corporation in India in the
cases referred to above and the London. ~Solicitors were
acting as its Solicitors in London. Suits Nos. 511 and 1124
had been instituted in 1962 and suit No. 422 in 1963, On May
31, 1965, the London Solicitors sent a cable to the
appel l ants which read as foll ows: -

" Dignior Calcutta
W act for Farewerke Hoechst this country and
understand that you act India stop.in connection acting
i nfringenent | ndian Tol but am de_ pat ent have been
instructed to retain Blanco Wite as counsel to attend
hearings Cal cutta and Bonbay stop Inperative to know
dates of respective actions since counsel can only
accept subject to other Conmitnents stop Please cable
hearing dates if known or date when Information
avai | abl e stop our Ref Lcc.

Ashursts London

Col Blanco Wite REF: LCC."

The above cable shows that the London Solicitors had
sought informati on about the suits in Calcutta to enable
themto engage M. Blanco Wiite to plead on behalf of the
German Corporation in the said suits. On Decenber 23, 1969
the London Solicitors
394
wote a letter to the appellants in which it was stated that
the copies of certain docunents sent by the appellants had
been handed over to M. Blanco Wiite in addition to copies
of certain other docunents which they thensel ves had handed
over to him A part of the aforesaid letter which is
rel evant for the purpose of the present case, is reproduced
bel ow: -

P " are asking M. Divecha of Hoechst

Phar maceuticals Limted, Bonbay, to arrange for copies

of the evidence in the Bonbay case to be sent to you.
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The formulation of the evidence can then be discussed
bet ween you and your Counsel and M. Bl anco Wite when
he arrives in Calcutta. The renunining docunents which
we are sending you are three bound vol umes of pl eadi ngs
whi ch you sent to us in the early stages but which wll
no doubt be of wuse to you at the trial, M. Blanco

White of course has copies of all the pleadings in the

three cases.

There are a nunber of points which M. Blanco
White has asked us to put to you for consideration and
these are as foll ows: -

1. It is not entirely clear fromthe pleadings
that Indian Patent No. 66049 is a docunment in the
Al bert David case. WIl vyou please consider whether
this specificationmay have to be strictly proved ?

2. In the infringement action by Hoechst agai nst
Bengal Chem cals, the defendants have objected there is
no claim against the second and third dependants, that
is the Jinventors naned in the Patent. M. Blanco Wite
sees no reason to pursue this point and, subject to
your-vi ews, would suggest that it is abandoned.

3. In the threats -action by Bengal Chem cals,
agai n subject to-your views, M. Blanco White would not
propose to argue that Hoechst did not in fact threaten
pr oceedi ngs.

4. Also inthe threats action, ‘there is a point
which we would nention here on~ which we are asking
Hoechst Pharmaceuti cal s Li-mi ted of Bonbay for
i nformation. Bengal Chemicals have said in their
affidavits filed in the interlocutory proceedings in
April 1962 that they stopped production of Tol butam de
because of the threats nade by Hoechst.

395

At the sane time it appears that they published

advertisenents in the Punjab Medical Journal and the

I ndi an Medi cal Journal of Ist May of that year. W are

aski ng Hoechst Pharnaceuticals if they can say when

these advertisenments would have had to have been sent
to those Journals for publication on that date

M. Blanco White will be flying in Calcutta on
BOAC Flight No. 914 |eaving London on Tuesday, 20th
January 1970 and arriving at 6.40 a.m local tine on
Wednesday, 21st January. He would like to have
prelimnary discussion wth you and counsel on matters
of procedure, etc. On Thursday norning and possibly
Wednesday afternoon. We believe that the gentl enmen from
Hoechst, Frankfurt plan to arrive in Calcutta on
Thur sday, 22nd January, so as to be available for nore
detailed talks starting on Friday. W . are -asking
Hoechst, Bonbay to arrange for hotel accommodation for
M. Blanco Wite."

Then there is the letter dated January 8, 1970 written
by the London Solicitors to the appellants encl osing copies
of the briefs which had been delivered by the London
Solicitors to M. Blanco Wite. The said suits cane up for
hearing on January 27, 1970. The appel |l ants had engaged M.
P.P. Gnwala, M. A K Basu and M. Sankar CGhose to appear
on behalf of the German Corporation in the said suits. In
paragraph 6 of the wit petition filed before the H gh Court
out of which this appeal arises, the appellants have stated
as follows:

"On 27th January 1970 the said suits were called
on before his Lordship the Hon'ble M. Justice K L.
Roy. It was decided to take wup Suit No. 1124 of 1962
first. In the said suit M. Blanco Wite, Q C. appeared
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with M. P.P. Gnwala, M. A K Basu and M. Sankar

Ghose. The said suit No. 1124 of 1962 was heard on

27th, 28th, 29th, 30th January 1970, 2nd, 3rd, 4th,

5th, 6th. 9th, 12th, 13th and 16th February 1970 and
judgrment was reserved. The other suits were adjourned
until after the judgnent.”

In his letter dated March 21, 1973 witten to the
London Solicitors narked as Annexure 'E to the wit
petition, M. Blanco Wite while attenpting to nmake out a
case supporting the appellants admtted that he was not
di sputing that when he was actually in
396
Court in Calcutta, he was, formally, there on instructions
fromthe appellants as attorneys. The rel evant part of that
letter reads:

"Dear M. Gane,

Far bwer ke Hoechst v. Bengal Cheni cal

Certainly | can-confirm that, when | appeared before

the Calcutta High Court in January and February 1970.

was briefed by your firmand not by Or. D gnam & Co.

Accordi ngly, whilst | would not dispute that when | was

actually in Court in Calcutta | was, formally, there on

instructions from Or. Dignam as attorneys of record,
all arrangenents relating to nmy fees were made with you

(as the English Solicitors of Hoechst in Gernany) and

Or. Dignam were at no tinme concerned wth these

arrangenents. "

M. Blanco White left India on February 17, 1970
wi t hout nmaking any arrangenent for the settlenment of his
[iability under the Act. Wen the Incone-tax O ficer issued
the notice dated February 19, 1970 to the appel l'ants draw ng
their attention to the provisions contained in  section
195(2) of the Act and requesting themto furnish information
regarding the incone earned by M. Blanco Wite by arguing
the case before the Calcutta High Court on behalf of the
German Corporation, the appellants replied on February 24,
1970 stating that the London Solicitors had engaged M.
Bl anco White to appear on behalf of the German Corporation
before the Calcutta High Court; that the appellants had not
briefed him nor did they know on what fees, if any, he had
been engaged. In their letter dated March 10/11, 1970 to the
notice dated February 17, 1970 issued by the Incone-tax
Oficer to the appellants wunder section 163(1) of the Act,
the appellants again stated that they had not engaged or
delivered any brief to M. Blanco Wite and that they had no
busi ness connection wth him It was urged before the H gh
Court by the appellants that there was no sort of connection
between the appellants and M. Blanco Wite and even if
there was any connection, it was just a casual one and could
in no case be terned as business connection: that they had
not undertaken to pay any fees to himfor appearing in the
suits and that, therefore, the appellants were not liable to
be assessed. The Division Bench of the Hi gh Court which
heard the appeal came to the conclusion that there was
busi ness connection between the appellants and M. Blanco
Wiite; that it could not be said that there was no el enent
of continuity and the transaction was a stray or an isolated
one and that the appellants were not entitled to the issue
of the wit prayed for on the facts and in the circunstances
of the case.

397

For proper appreciation of the contentions advanced by
the parties before us, it is necessary to refer to sone of
the provisions of the Act. Section 160(1)(i) of the Act
provides that in respect of the incone of a non-resident
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specified in sub-section (1) of section 9 of the Act, the
agent of the non-resident, including a person who is treated
as an agent under section 163 is a representative assessee.
Section 161 (1) of the Act stipulates that every
representative assessee, as regards the incone in respect of
which he is a representative assessee, shall be subject to
the sanme duties, responsibilities and liabilities as if the
i ncome were income received by or accruing to or in favour
of him beneficially, and shall be liable to assessnent in
his own name in respect of that incone; but any such
assessment shall be deemed to be mnmade upon him in his
representative capacity only, and the tax shall, subject to
the other provisions contained in Chapter XV of the Act be
| evi ed upon and recovered fromhimin |like manner and to the
same extent as it would be  |eviable upon and recoverable
fromthe person represented by him Section 163 (1)(b) and
(c) of the Act provides that ~for purposes of the Act any
person in Indiawho -has any business connection wth the
non-resident or fromor through whomthe non-resident is in
recei pt of ~any incone whether directly or indirectly can be
treated as an agent of such nonresident. Section 5(2) of the
Act inter alia provides that subject to the provisions of
the Act, the total income of any previous year of a person
who is a non-resident includes all incone from whatever
source derived which accrues or arises or is deenmed to
accrue or arise to himin India during 'such year. The
rel evant part of section 9(1) of the Act reads:

"(1) The follow ng incomes shall ‘be deened to
accrue or arise in India-

(i) all income accruing or arising, whether

directly or indirectly, through or  from any

busi ness connection in India, or through or from

any property in India, or through of from any

asset or source of income in I'ndia or through the
transfer of a capital asset situate in India;
Expl anati on- For the purposes of this clause-(a) in
case of a business of which/all the operations are not
carried out in India, the inconme of the business deemed
under this clause to accrue or arise in India shall be
only such part of the incone as is reasonably
attributable to the operations carried out in India
398

Fromthe facts stated above it is seen that fromthe
year 1965 there was correspondence between the appellants
and the London Solicitors who in their turn had engaged M.
Blanco White in connection wth the suits in question. It
shows that there was a connection between the appellants and
M. Blanco White though it was an indirect one. After his
arrival in India, it nust be assuned that the appellants had
done all that was suggested in the letter of the London
Solicitors dated Decenber 23, 1969. It is adnmitted that M.
Bl anco White appeared with the Indian counsel engaged by the
appel l ants and argued the case on behalf of the client of
the appellants in the suit in which they were acting as
solicitors. Even though the appellants did not hand over
ally briefs directly to M. Blanco Wite, it is seen that
part of the records handed over to M. Blanco Wite by the
London Solicitors consisted of the copies of records sent by
the appellants to the London Solicitors. It is further seen
that M. Blanco Wite appeared before the H gh Court
alongwith the Indian counsel engaged by the appellants,
though with the | eave of the Court granted presumably under
section 32 of the Advocates Act 1961. W are also of the
view that there nmust have been discussion between the
appel lants and M. Blanco Wite before the case was argued
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by him Moreover, M. Blanco Wite could appear only with
the consent of the appellants who were the Solicitors on
record. In the circunmstances, it cannot be said that the
H gh Court was wong in holding that there was connection
between the appellants and M. Blanco Wite. The said
connection cannot also be termed as a casual one having
regard to the period over which it had existed. It was rea

and intimate and M. Blanco Wite earned the fees for
arguing the case in India only through the said connection

The case satisfies the test laid down by this Court in
Conmi ssi oner of Income-tax, Punjab v. R D. Aggarwal and Co.
and Anr. for holding that there was connection between the
appel lants and M. Blanco Wite. The finding of the High
Court on the above question also appears to be well founded

The only renaining question which needs exanination is
whet her the said connection was a business connection. The
contention of the appellants is that a professiona
connection cannot anmount to a business connection attracting
section 9(1) of the Act. In support of this contention the
appel | ant's depend” upon the -definitions of the expressions
" busi ness’ _and "’ profession” found in
399
section 2 (13) and section 2(36) of the Act. Section 2(13)
of the Act reads:

"busi ness" incl udes any trade, conmerce, or
manuf acture or ,any adventure or concern in the nature
of trade, commerce or manufacture".
Section 2(36) of the Act provides:

""Prof ession” includes - vocation
Section 14 of the Act which enunerates the heads of

income which give rise to aliability to tax under the Act
treats the incone from profits and gains of business and
profession as a single head. Sections 28 to 44B of the Act
constitute the fascicule of provisions dealing generally
with the conputation of incone from business and profession
al t hough not all those provisions-are applicable to income
froma profession.

The definition of the expression 'business’  given in
the Act is an inclusive one. The expression 'business
connection’ however is not defined in the Act.” It is
mani fest that the words in section 9(1) and section 163 are
conpr ehensi ve enough to include all —heads of income
mentioned in section 14 of the Act. It is no doubt true that
there is specific reference to 'business’ in section 9(1)
and there is no reference to ’'profession’. But no tenable
reason is discernible fromthe statute for excludi ng i ncome
arising out of profession fromits scope. In this connection
two submissions are nade on behalf of the appellants - (1)
that it was the intention of the Parliament to exclude non-
resi dents engaged in |learned professions fromthe operation
of section 9(1) and that even if the intention  of the
Parliament was not to exclude such persons from section 9(1)
since there is an omissionto refer to themexpressly the
| acuna should not be made good by giving a. wde
interpretation to the expression ’'business connection . W
do not find that there is any substance in the first
subm ssion. There could be no good reason for the Parlianent
for excludi ng non-resident professional nmen fromthe purview
of section 9(1) of the Act. There is no material on which we

can reach that conclusion. In so far as the second
subm ssion is concerned, we have to exam ne whether it would
really amount to filling up a lacuna in the section if the

expressi on ' business connection’ is interpreted as including
within its scope ' Professional Connection’ also.
400
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In Commi ssioner of Incone Tax, Bonmbay v. Currinbhoy
Ebrahim & Sons Ltd., Sir George Rankin speaking for the
Judicial Committee of the Privy Council while construing the
expression 'business connection’ in section 42(1) of the
I ndi an | ncone Tax Act 1922 observed:

"The phrase " business connection is different
from though doubtless not wunrelated to, the word
"busi ness" of which there is a definition in the Act ".
The expression 'business’ does not necessarily mean

trade or manufacture only. It is being used as including
within its scope professions, vocations and callings froma
fairly long time. The Shorter oxford English Dictionary
defines 'business’ as ’'stated occupation, profession or
trade’ and ' a nman of business’ is defined as nmeaning 'an
attorney’ also. In view of the above dictionary nmeaning of
the word ’business’ it cannot be said that the definition of
busi ness given in-section 45 of the Partnership Act, 1890
(53 & 54 Vict. ~c. 39) was an extended definition intended
for the purpose of  that Act only. Section 45 of that Act
says:

"The expression "business includes every trade,
occupation, or profession".

Section 2(b) of the Indian Partnership Act, 1932 also
defines " business" ‘thus:

" "husiness"  includes every trade, occupation and
pr of essi on".

The observation of Rowlatt, J. in Christopher Barker &
Sons v. Conmi ssioner ‘of |Inland Revenue. "All professions are
busi ness, but all businesses are not professions,.. " also
supports the view that professions are generally regarded as
busi nesses. The sanme | earned Judge in anot her case
Comm ssioner of Inland Revenue v. Marine ~Steam  Turbine
Conpany Limted hel d:
The word 'business’ however  is also used in
another and a very different sense, as nmneaning an
active occupation or profession continuously carried on
and it isin this sense the word is used in the Act
with which we are here concerned."
401

The word business is one of wide inport and it means an
A activity carried on continuously and systematically by a
person by the application of his |abour or skill with a view
to earning an inconme. We are of the view that in the context
in which the expression business connection is used  in
section 9 (1) of the Act there is no warrant for giving a
restricted meaning to it excluding professional connections
fromits scope

There is very little substance in the subm ssion nade
on behalf of the appellants that since M. Blanco Wite
could not appear as counsel as of right either under the
Advocat es Act or under the Calcutta Hi gh Court original Side
Rules he could not be treated as having any business
connection with the appellants. As noticed wearlier M.
Bl anco White appeared alongwith the Indian counsel engaged
by the appellants and the appellants continued to represent
the German Corporation when M. Blanco Wite argued the case
before the High Court. It is difficult to hold that he was a
stranger to the appellants. The appellants nmay not have
engaged him to argue the case but they allowed himat the
request of the London Solicitors to argue the case and
willingly cooperated with himin doing so. That it was their
case that M. Blanco Wite argued cannot be denied. The
appel l ants may not have wundertaken to pay his fees but he
could not have argued and earned the fees without
associating hinmself wth the appellants. The fact that M.
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Bl anco White being a barrister could not file a suit to
recover the fees would not nake any difference in this case
as in the letter dated August 19 1980 witten by the London
Solicitors to the appellants which is produced before us it
is stated that the fees of M. Blanco Wite ampbunted to
2200 with refreshers at the rate of 220 per day. W need
not go into the correctness of these figures but the fact
remains that M. Blanco Wite has earned income for the work
done in India. W do not propose to go into question as to
what would happen if no fees have been realised by him at
all.

In view of the foregoing we are of the view that the
judgrment of the Division Bench of the High Court which is
under appeal does not call for interference.

In the result the appeal is dismssed. | he parties
shal | however bear their costs.

V.D. K. Appeal dism ssed.
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