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1. Nandi esha Reddy got elected to the Karnataka
Assenbly in the general election from K R Pura
Assenbly Constituency held on 10t of My, 2008.
Hs election was challenged by Kavitha Mhesh,
inter alia, on the ground that her nom nation was

illegally not accepted by the Returning Oficer
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whi ch rendered Nandi esha Reddy’ s election void.
Nandi esha Reddy (hereinafter to be referred to as
‘“the Returned Candidate’) filed two applications;
one under Oder VI Rule 16 of the Code of G vi

Procedure for striking out pleading from the
el ection petition and another under Sections 83
and 86 of the Representation of the People Act,
1951 (hereinafter to be referred to as ‘the Act’)
read with Order VII Rule 11 of the Code of G vil
Procedure, 1908 for dismssal of the election
petition. The Karnataka H gh Court by the
I mpugned orders dated 8th CQOctober, 2009 and
12t Novenber, 2009 dismssed the aforesaid

applications.

2. The Returned Candidate assails aforesaid

orders in the present Special Leave Petitions.

3. Leave grant ed.

4. Short facts giving rise to the present
appeals are that the El ection Conmm ssion of India
on 16th of April, 2008 notified its intention to

hold General election to the Karnataka State
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Legi sl ative Assenbly and announced the election
schedule. According to the schedule, the | ast
date for subm ssion of the nom nation was 2379 of
April, 2008 whereas the scrutiny of t he
nom nati on papers was to be undertaken on 24th of
April, 2008. The date of election fixed was 10th
of May, 2008. Kavitha Mahesh (hereinafter
referred to as ‘the Election Petitioner’) was an
el ectorate in the conbined Varthur Assenbly
Constituency prior to de-limtation. After de-
limtation the said constituency has been split
into t hree constituenci es, namnel y (1)
Mahadevapura (ii) C V.Ranman Nagar and (iii)
K. R Pura. After the de-limtation, the Election
Petitioner’s nane appeared in the electoral roll
of C.V.Ramana Nagar Constituency. |In order to
contest the election from K R Pura Assenbly
Consti tuency, accor di ng to t he El ection
Petitioner, on 19th of April, 2008 she obtained a
set of nomnation fornmse from the Returning
Oficer. It is her case that on 239 of April,

2008 at about 2.00 P.M she delivered the
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nom nation papers together with all annexures to
the Returning Oficer and requested him to
furnish the latest electoral roll of K R Pura
Assenbly Constituency in order to extract the new
part nunber and serial nunber of the proposers
who had signed on the nomnation papers for
i ncorporating the sane in the appropriate colum
against their respective nanes. It 1is alleged
that the Returning Oficer instead of furnishing
the latest electoral roll of K R Pura Assenbly
Constituency, asked the Election Petitioner to
approach the Revenue Ofice to obtain those
details. It has specifically been averred by the
El ection Petitioner that she went to the Revenue
O fice but could not get those details from the
Revenue O ficer and therefore, she went to file
the nom nation papers, presented the sane before
the Returning Oficer but it was not received. It
Is her allegation that, thereafter, she attenpted
to give a handwitten representation to the
Returning Oficer but the sanme was also not

accept ed. Hence she left the place wthout
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filing the nomnation. It is also her allegation
that on 28" of April, 2008, she filed a conpl ai nt
in this regard before the Chief El ection

Conmm ssi oner.

5. The election was held on 10t of WMy, 2008
and its result was published on 27th of My, 2008
in which the Returned Candidate was declared
elected from K R Pura Assenbly Constituency.
This was chall enged by the Election Petitioner in
an election petition before the Karnataka Hi gh
Court. The Election of the Returned Candi date
was sought to be declared null and void on the
ground of illegal rejection of nomnation paper

at threshold by the Returning Oficer.

6. As usual, the Returned Candidate filed
applications for striking out various paragraphs
fromthe election petition. This was registered
as Msc. Gvil No. 15204 of 2009. Anot her
application for di sm ssal of the election
petition was filed which was registered as M sc.

Cvil No. 15772 of 2009. In this application it
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was pointed out that as the Election Petitioner
was not a candidate set up by any recognised
political party, for valid nom nation according
to first proviso of Section 33 (1) of the Act the
nom nation paper was required to be subscribed by
ten electors of the constituency. It was further
pointed out that the Election Petitioner shall
not be deened to be duly nomnated for election
from the constituency as she had not nmde any
deposit as required under Section 34 of the Act.
The Returned Candidate further alleged non-
conpliance of Section 81(3) of the Act and
contended that he has not been furnished with the
true attested copy of the election petition and
Its annexures as presented to the Court. The
Returned Candi date al so sought dism ssal of the
el ection petition on the ground that the sane did
not contain concise statenent of the nmaterial
facts on which the Election Petitioner relied and
the material facts averred did not disclose any

cause of action for the relief sought for.
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7. Al these pleas raised by the Returned
candi date were consi dered and have been overrul ed
by the H gh Court by the inpugned orders. Wile
rejecting the application (Cvil Msc. No. 15204
of 2009) for striking out the pleading from the
el ection petition by order dated 8th QOctober,

2009, the H gh Court observed as foll ows:

“63. It is for this reason, | am of
the view that the pleadings in the
petition does not warrant striking off
and assuming that sone pleadings are
really not necessary, ultimately if
the retaining or permtting the
pleading to exist does not result in
any prejudice or enbarrassnent to the
respondent and at any rate, if at all

there being certain conplaint or
al | egation agai nst t he returning
officer and his failure to adhere to
the duties in terns of the statutory
provisions and that being a relevant
plea in the context of  wrongful

rejection of a nomnation paper, | am
of the view that there is no occasion
to strike out the pleadings as 1is
sought to be nmade out in the
application.”

8. The High Court rejected GCvil Msc. No. 15772
of 2009 by order dated 12t" of Novenber, 2009 and

while considering the plea that the avernents in
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the election petition did not disclose any cause
of action for granting the relief in terns of the
prayer the Hi gh Court observed as foll ows:

“ B5. Whet her the nom nation as was
delivered to the returning officer by
the petitioner as a candidate at 1400
hours on 23-4-2088 in fact, did anount
to a valid nomnation within the scope
of the provisions of Section 33 or not,
Is not a question that surfaces itself
for examnation at this stage, but
| ater and for the purpose of applying
the drastic penal provision of Oder
VI | Rule 11(a) CPC, we have to
necessarily accept the plea at its face
value and not by seeking for further
el aboration or for the proof for the
sane.

56. ......... i n nmy considered opinion, the
petition avernents contain sufficient
plea to disclose a cause of action and
for granting relief in ternms of the
prayer. | t I S, t herefore, in ny
opinion, that the election petition
cannot be dism ssed on the application
[filed by the respondent- returned
candi date] applying the test of the
provisions of Oder VII Rule 11 (a)
CPC.”

9. As regards the plea of non-deposit as
requi red under Section 34 of the Act, the High
Court observed as foll ows:

“ 105. Responding to this

contention, petitioner has submtted
that while the deposit is a requirenent
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in law, a deposit can be made till the
| ast nmonent; that there was still tine
for presenting the nom nation paper,
that when the petitioner attenpted to
present the nom nation paper, tinme for
presentation had not yet conme to an
end; that even assumng that there was
no deposit, it was the bounden duty of
the returning officer to point out the
requi renment of deposit fee and enable
the candidate to arrange for deposit
and it is only thereafter if the
deposit is not nmade before the expiry
of time of filing of nomnation, then
al one, the provisions of Section 34 of
the Act can be said to cone into play;
that the provisions of sub-section (4)
of Section 36 of the Act takes care of
the situation and such a situation wl|
arise only when the returning Oficer
having consciously and deliberately
avoi ded even scrutini zi ng t he
nom nati on papers, by not even
receiving the nomnation paper, the
argunent is only hypothetical and is of
no consequence in determning the
validity of the election petition nor
the validity of the nom nation paper.

106. | have bestowed ny attention to
the subm ssion nmade at the bar and |
find that the argunent Is really
hypot heti cal , particul arly as t he

returning officer had not even cared to
| ook into the nom nation paper, as was
presented by the petitioner-candi date
or on her behalf by her supporters.”
As regards the plea of the Returned Candi date
that the Election Petitioner did not furnish the

copy of the election petition and its annexures
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as was presented to the Court and that the copies
were not duly attested, the H gh Court answered
the sane in the foll ow ng words:

“. . . Wat had been filed as
el ection petition and annexures wth
the registry at the tine of initial
presentation have all been, wthout
di spute, furnished to the respondent.
Even a discrepancy with regard to the
so-called index, which has to be
construed as a list of docunents, in
nmy considered opinion, does not nake
any difference for the understanding
of the contents of the petition and
the manner in which the election
petitioner has sought for relief in
the election petition and the grounds
and materials relied wupon by the
petitioner, as copies of all origina
docunent s are provi ded to t he
respondent and even on a conparative
perusal of the papers in the court,
wth the copies as received by the
respondent - r et ur ned candi dat e made
avai l able by the |earned counsel for
the respondent, | do not find any
addi tional papers having been filed by
the petitioner copies of which are not
made available to the respondent in
the sense, which can nake a materi al
difference to the r espondent to
understand the precise case of the
petitioner, which is not given by the
el ection petitioner and therefore | am
of the view that this is not a
situation warranting dismssal of the
el ection petition under Section 86 of
the Act, on the premse of non-
conpliance with the requirenment of the
provi sions of Section 81 of the Act.”
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The Returned Candidate’s pleas that the
el ection petition does not contain concise
statenent of material facts as contenpl ated under
Section 83 (1) of the Act and has not been
verified in the manner as laid down under Order
VI Rule 15 (1) of the Act have al so been rejected
by the H gh Court. The H gh Court reproduced the
verification in its inpugned judgnent and found
the sane to be in three parts and observed as
fol |l ows:

“ e, part - | Is wthin the

knowl edge of the petitioner, para-lII
based on the infornation and beli ef

and part-I111 on the information that
the petitioner believes to be true
etc. In ny considered view, the

verification even as it stands as of
now, and wth reference to the
manner of presentation  of t he
petition and having trifurcated or
separated the petition to parts,
sufficiently and in substantial
manner conplies with the requirenent
of verification, In terns of clause
—c of sub-section (1) of Section 83
of the Act and therefore this
argunment cannot be one to reject the
el ection petition at the threshold,
on t he prem se t hat certain
requi renments I n | aw are not
fulfilled.”



12

10. M. Dushyant Dave, |earned Senior Counsel
appearing on behalf of the appellant points out
that from the avernents in the election petition
it is apparent that Election Petitioner was not a
candi date set up by a recognised political party
and her nomnation was not subscribed by 10
el ectors. Accordingly he submts that the Election
Petitioner cannot be considered to be a candidate
Sso as to maintain the election petition. He
draws our attention to the first proviso of
Section 33 of the Act and points out that for a
valid nomnation it has to be subscribed by 10
el ectors. In support of the subm ssion |earned
counsel for t he appel I ant relies on a
Constitution Bench judgnment of this Court in the
case of Mthilesh K. Sinha v. Returning Oficer
for Presidential Election 1993 Supp. (4) SCC 386
and our attention is drawn to paragraphs 30 and

31 of the judgnent which read as under:

“ 30. To be entitled to present an
el ection petition calling in question
an election, the petitioner should have
been a ‘candidate’ at such election
wthin the neaning of Section 13(a) for
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which he should have been “duly
nom nated as a candidate” and this he
cannot claim wunless the nmandatory
requirenents of Section 5-B(1l)(a) and
Section 5-C were conplied by him Were
on undisputed facts there was non-
conpliance of any of these nmandatory
requirenents for a valid nom nation,
the petitioner was not a ‘candidate’
wthin the neaning of Section 13(a)
and, therefore, not conpetent according
to Section 14-A to pr esent t he
petition.

31. It is also settled by the decisions
of this Court that in order to have the
requi site locus standi as a ‘candi date’
wi thin the nmeaning of Section 13(a) for
being entitled to present such an
el ection petition in accordance wth
Section 14-A of the Act the petitioner
must be duly nominated as a candidate
in accordance wth Section 5-B(1)(a)
and Section 5-C. Unless it is so the
petitioner cannot even claim to have
been duly nomnated as a candi date at
the election as required by Section
13(a). The above conclusion in respect
of t he nom nati on paper of t he
petitioner, Mthilesh Kumar Sinha, from
the facts set out by him in the
petition, stated by him at the hearing
and evident fromthe docunents filed by
hi m nakes it clear that the petitioner,
Mthilesh Kumar Sinha, has no |ocus
standi to challenge the election of the
returned candidate, Dr Shanker Dayal
Sharma as he s not conpetent to
present the election petition I n
accordance wth Section 14-A of the Act
read with Oder 39 Rule 7 of Suprene
Court Rules. Even otherw se the ground
under Section 18(1)(c) of the Act of
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wrongful rejection of his nomnation
paper urged in the election petition
does not give rise to a triable issue
on the above facts and the irresistible
conclusion therefrom The materi al
facts to make out a prim facie case of
exi stence of that ground are lacking in
t he pl eadings and squarely negatived by
petitioner's own statenent.”

Rel i ance has al so been placed on a decision
of this Court in the case of Pothula Rama Rao v.
Pendyal a Venakata Krishna Rao (2007) 11 SCC 1 and
reference has been nmade to paragraphs 7 and 8 of

t he judgnent which read as foll ows:

“7. The first respondent was the
official candidate of TDP, as he was
issued the B-Form by TDP. Atchuta

Ramai ah' s nom nati on was not
subscri bed by 10 proposers but by only
one pr oposer. The nom nati on of

At chuta Ranmmiah was rejected by the
Returning Oficer, not on the ground
that he was a “dunmy candidate” but
because hi s nom nati on was not
subscribed by ten voters of the
constituency, and thus there was non-
conpliance with the first proviso to
Section 33(1). The rejection is under
sub-section (2)(b) of Section 36 which
provi des for rejection of any
nom nation on the ground that there
has been a failure to conply wth
provi sion of Section 33 or Section 34.

8. If an election petitioner wants to
put forth a plea that a nom nation was
i nproperly rejected, as a ground for
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declaring an election to be void, it
IS necessary to set out the avernents
necessary for nmaking out the said
gr ound. The reason given by the
Returning O ficer for rejection and
the facts necessary to show that the
rejection was inproper, should be set
out . If the nomnation had been
rejected for non-conpliance with the
first proviso to sub-section (1) of
Section 33, that is, the candidate's
nom nati on not being subscribed by ten
voters as proposers, the election
petition should contain avernents to
the effect that the nomnation was
subscribed by ten proposers who were
electors of the constituency and
therefore, the nomnation was valid.
Alternatively, the election petition
shoul d aver that the candi date was set
up by a recognised political party by
Issue of a valid B-Form and that his
nom nation was signed by an el ector of
the constituency as a proposer, and
that the rejection was inproper as
there was no need for ten proposers.
In the absence of such avernents, it
cannot be said that the election
petition contains the mterial facts
to make out a cause of action.”

11. Election Petitioner appears in person. She
submts that her nom nation paper was subscri bed
by ten electors of the Constituency and presented
before the Returning O ficer but the same was not
accept ed. We have bestowed our consideration to

the rival subm ssions. The Election Petitioner



16

in the election petition, has stated that she had
“obt ai ned TEN PROPOSERS signatures in Part |1 of
Annexure ‘A" together with their true copies of
their Elector Photo ldentity Cards”. Her further
plea in the election petition is that “as per the
given new part nunber, when we checked for the
names of the proposers in the concerned El ectoral
Roll, their nanmes were not found”. The relevant
pleadings in this regard are at paragraphs 9, 10
and 11 of the election petition and we deem it
expedi ent to reproduce the sanme as under:

“9. It is nost respectfully submitted
that the petitioner on realizing the
time factor to submt the nomnation
before the 4th respondent by 1500 hours
and since the day being the |ast day
for filing nomnation papers, has
present ed her nom nati on papers
together with all necessary enclosures
before the 4th Respondent wth sole
intention to conply the requirenents of
new part nunber and serial nunber in
respect of the proposers at the tine of
scrutiny of nom nation paper, which is
schedul ed for next day the 24th April,
2008 wherein a clear 24 hours tine
woul d be avai |l abl e bef ore t he
Petitioner to make good t he
requirements in her nomnation paper.
The petitioner also explained the
reason and t he act ual posi tion
prevailing in the revenue office and
al so requested the 4th respondent to
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receive her nom nation paper and allow
time till scrutiny to conply the
requi rement what soever.

10. It is nost respectfully submtted
that to the petitioners surprise the 4th
respondent spontaneously reacted and
comented “I do not want to listen to
all your stories and | will not receive
your nom nation paper w thout conplying
with the requirenent of new part nunber
and serial nunber against the proposers
in Part-11 of Annexure ‘A and if you
conpel nme to receive now and tonorrow |
wll reject it”. At that point of tine
t he petitioner on realizing t he
| anguage of the 4th respondent, his
uncalled for, unwarranted comments,
which clearly indicated pre-determ ned
ulterior notive, has decided to submt
the nom nation paper together with a
witten representation addressed to
Respondent No. 4, requesting him to
receive the petitioners nom nati on
papers, since true copies of Elector
Photo Ildentity Cards issued prior to
delimtation duly self attested by the
respective proposers and true copy of
enuneration details are being enclosed
to prove the identity, address and
authenticity of the proposers beyond
any doubt . The Repr esent ati on
handwitten by the Petitioner and typed
copy is nmarked as Annexure-‘P, and
requested him for tinme till scrutiny
for conplying with the requirenents
what soever as per |aw.

11. It is nost respectfully submitted
that the Respondent No. 4 once again
reacted in the sanme manner and bluntly
r ef used to receive petitioner’s
nom nation papers and further adding
insult to injury, he has commented “I
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wi Il not receive your nom nation paper
or your representation or acknow edge
any receipt and continued to say “for
your negligence you cannot blanme other
peopl e”. The petitioner on observing
4th - respondents illegal and inproper
rejection in violation of statutory |aw
and election commssion’s guidelines,
was left with no option but to presune

t he exi stence of prej udi ce and
predetermned wulterior notive behind
the fourth respondents illegal attitude
and m suse of power. As such the
petitioner |l eft t he prem ses
humliated, insulted by the illegal and

I nproper rejection of her nomnation
paper by none other than a responsible
neut r al of ficial i ke Ret ur ni ng
Oficer.”
12. Froma plain reading of these avernents it is
evident that the Election Petitioner has averred
that nom nation paper was signed by 10 el ectors.
It was delivered to the Returning Oficer with a
request to nake available latest electoral roll
of KR Pura Constituency for filling up the new
part nunber and serial nunber of the proposers in
the respective colums. However, the Returning
Oficer stated that he is not in possession
thereof and asked the Election Petitioner to

approach the revenue office |located at the ground

floor for wverifying and extracting the part
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nunmber and serial nunber of the proposers.
Attenpts made on behalf of the Election
Petitioner to get those details from the revenue
office were rendered futile. Thereafter, the
El ection Petitioner approached the Returning
O ficer again for delivering the nom nation paper
with the explanation. It did not yield any result
and the Returning Oficer stated that he “wll
not receive your nom nation paper wi t hout
conplying the requirenent of new part nunber and
serial nunber against the proposers in Part-I11 of
Annexure ‘A and if you conpel nme to receive now,
tonorrow | wll reject it”. These avernents at
this stage have to be accepted as true and,
therefore, the question is as to whether El ection
Petitioner can be said to be a candidate so as to
maintain the election petition and further the
Returning Oficer was right in refusing to accept
the nom nation paper on the purported ground that
it did not contain the serial nunber and part
nunber of the proposers. Section 81 of the Act

inter alia provides for presentation of election
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petition. It reads as follows:

“81. Presentation of petitions.—{1) An
election petition calling in question
any election may be presented on one or

nore of the grounds specified in sub-
section (1) of section 100 and section
101 to the High Court by any candidate
at such election or any elector within
forty-five days from but not earlier
than the date of election of the
returned candidate, or if there are nore
than one returned candidate at the
el ection and the dates of their election
are different, the later of those two

dat es.
Expl anati on. —+n this sub-secti on,
“el ector” nmeans a person who was

entitled to vote at the election to
which the election petition relates,
whet her he has voted at such el ection or
not .

1 * * * * %

[(3) Every election petition shall be
acconpani ed by as many copies thereof as
there are respondents nentioned in the
petition [***], and every such copy
shall be attested by the petitioner
under his own signature to be a true
copy of the petition.]”

13. From a plain reading of the aforesaid

provision it is evident that an el ection petition
calling in question any election can be presented
by any candi date at such election. Candidate, in
our opinion, wuld not be only such person whose

nom nation form has been accepted for scrutiny or
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whose nane appears in the list of wvalidly
nom nated candidate, that is to say, candidates
whose nom nations have been found valid. Her e,
in the present case, the Election Petitioner’s
plea is that the Returning Oficer declined to
accept the nom nation paper. W are of the
opi nion that when a nom nation paper is presented
it is the bounden duty of the Returning Oficer
to receive the nom nation, peruse it, point out
the defects, if any, and allow the candidate to
rectify the defects and when the defects are not
renoved then alone the question of rejection of
nom nation would ari se. Any other view, in our
opinion, will lead to grave consequences and the
Returning Oficers may start refusing to accept
the nomnation at the threshold which may ensure
victory to a particular candidate at the
election. This is fraught wth danger, difficult
to fathom Section 33(4) of the Act casts duty
on a Returning Oficers to satisfy hinself that
the nanes and the electoral roll nunbers of the

candi dates and their proposers as entered in the
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nom nation paper are the sanme as in the el ectoral
rolls and, t herefore, In our opinion, t he
El ection Petitioner for t he pur pose of
mai ntai ning an election petition shall be deened
to be a candi date.

14. As regards failure to subscri be t he
nom nation papers by 10 electors as required
under the first proviso to Section 33 of the Act,
the plea of the Election Petitioner is that it
was so subscribed. Wiether in fact was done or
not is a matter of trial and at this stage we
have to proceed on an assunption that the
avernents made in the election petition are true.
There is clear avernent in the election petition
that nomnation paper was subscribed by 10
el ectors. In the face of aforesaid there is no
escape from the conclusion that the Election
Petitioner shall be deenmed to be a candi date and
entitled to challenge the election of the

Ret ur ned Candi dat e.

15. Now we revert to the authority of this Court

in the case of Mthilesh K Sinha (supra). I n
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the said case election of the President was
chall enged and it was found that the subsequently
del i vered nom nati on paper filed by t he
petitioner of the said case was not subscri bed by
at least ten electors as proposers and at | east
ten electors as seconders as required by Section
5(B)(1)(a) of t he Presi denti al and Vice-
Presidential Elections Act, 1952 and in that
background it was held that he was not a
candi date conpetent to present the petition.
Here, in the present case, as stated earlier, the
El ection Petitioner has averred that her
nom nation was subscribed by ten electors and
that avernent at this stage has to be treated as
correct and, therefore, this distinguishes the
case in hand from the case of Mthilesh K

Si nha (supra).

16. In the case of Pothula Rama Rao (supra) the
Election Petitioner’s avernent was that his
nom nation was rejected on the untenable ground
that he was a dummy or substitute candi date set

up by the TDP. However, there was no avernent
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that he was set up as a candidate by TDP in the
manner contenplated in paragraph 13 of the
Synbols Order, that is, by issuing a valid B-Form
in his favour. Nor did the election petition
aver that his nom nation paper was subscribed by
ten electors. In the face of it this Court cane
to the conclusion that the election petition was
lacking in material facts necessary to nake out a
cause of action. Here, in the present case, as
stated wearlier, +the Election Petitioner has
clearly averred t hat hi s nom nati on was
subscribed by ten electors and presented before
the Returning Oficer but the sanme was not
received and rejected. Thus one of the grounds
for declaring the election to be void as provided
under Section 100(1) (c) of the Act was
specifically pleaded. Thus, the decision of this
Court in the case of Pothula Rama Rao (supra) in
no way supports the plea of the appellants.

17. M. Dushyant Dave, then contends that the
El ection Petitioner has nowhere averred that he

had nade the deposit as required under Section 34
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of the Act. According to himElection Petitioner
shall not be deened to be duly nomnated for
el ection unless he deposits the anount provided
t herein. In answer thereto Election Petitioner
submts that the deposit as contenplated under
Section 34 of the Act can be nmade till the tine
of scrutiny of the nom nation. According to her
after accepting the nomnation it was the bounden
duty of the Returning Oficer to point out the
requi renent of deposit and enable the candidate
to arrange for deposit and it is only thereafter
If the deposit is not nmade, the nom nation can be
rej ected.

18. We have considered the rival subm ssions and
we find substance in the submssion of Ms.
Mahesh. W are of the opinion that there was
still time left for presenting the nom nation
paper and in case the sane would have been
accepted for scrutiny, the Election Petitioner
could had nade deposit within the tine. It is

only after expiry of the tinme had the Election
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Petitioner not nmade the deposit, the nom nation
was |iable to be rejected.

19. M. Dushyant Dave, lastly submts that the
el ection petition does not contain material facts
and on this ground alone the election petition
deserves to be rejected at the threshold.
Rel i ance has been placed on a decision of this
Court in the case of Anil Vasudev Sal gaonkar v.
Nar esh Kushali Shi gaonkar, (2009) 9 SCC 310 and
our attention has been drawn to paragraph 50 of

the judgnent which reads as foll ows:

“50. The position is well settled
that an election petition can be
sunmarily dismssed if it does not
furnish the ~cause of action in
exerci se of the power under the Code
of G i l Pr ocedur e. Appropri ate
orders in exercise of powers under
the Code can be passed if the
mandatory requirenents enjoined by
Section 83 of the Act to incorporate
the material facts in the election
petition are not conplied with.”

Yet another decision on which reliance is
placed is the decision of this Court in the case

of Ram Sukh v. Dinesh Aggarwal (2009) 10 SCC 541
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and our attention has been drawn to paragraphs 24

and 25 of the judgnent which read as foll ows:

“24. It needs little reiteration that
for t he pur pose of Section
100(1)(d)(iv), it was necessary for the
el ection petitioner to aver specifically
in what nmanner the result of the
election insofar as it concerned the
first respondent was naterially affected
due to the said omssion on the part of

the Returning Oficer. Unfortunately,
such avernment is mssing in the election
petition.

25. In our judgnent, therefore, the
El ection Tri bunal / Hi gh Court was

justified in comng to the conclusion
that statenment of material facts in the
el ection petition was conpletely | acking

and the petition was Iliable to be
rejected at the threshold on that
gr ound. W have, t herefore, no

hesitation in upholding the view taken
by the H gh Court. Consequently, this
appeal, being devoid of any nerit, fails
and is dismssed accordingly. Since the
first respondent remained unrepresented,
there will be no order as to costs.”
20. Ms. Mahesh has taken us through the
avernents nmade in the election petition including
t he paragraphs which we have reproduced in the
precedi ng paragraphs of this judgnent and

contends that the election petition does contain

a concise statenent of material facts on which
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she had relied seeking the relief of declaration
of the election of the Returned Candidate to be

voi d.

21. W have considered the subm ssion and the
subm ssion advanced by Ms. Mhesh comend us.
It is trite that if an Election Petitioner wants
to put forth a plea that a nomnation was
i nproperly rejected to declare an election to be
void it is necessary to set out the avernents for
maki ng out the said ground. The reason given by
the Returning Oficer for refusal to accept the
nom nation and the facts necessary to show that
the refusal was inproper is required to be set
out in the election petition. In the absence of
the necessary avernents it cannot be said that
the election petition contains the material facts
to make out a cause of action. Section 83(1)(a)
inter alia provides that an election petition
shall contain a concise statenent of the materi al
facts. Further, Section 87 of the Act provides
that subject to the provisions of the Act and the

Rul es framed thereunder every election petition
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shall be tried in accordance with the procedure

applicable under the Code of CGvil Procedure to

the trial of suits. Oder VI of the Code of

Cvil Procedure is devoted to the pleadings
generally and Rule 2(i) thereof, inter alia,
provi des that every pleading shall contain
statenent in a concise form all the material

facts on which the party pleading relies for
claim In an election petition, which does not
contain material facts, no relief can be granted.
The phrase ‘material fact’ as used in Section
83(1)(a) of the Act or Oder VI Rule 2 of the
Code of G vil Procedure has not been defined in
the Act or the Code of Civil Procedure. I n our
opinion all specific and primary facts which are
required to be proved by a party for the relief
clainmed are material facts. It is settled |egal
position that all material facts nust be pl eaded
by the party on which the relief is founded. Its
object and purpose is to enable the contesting
party to know the case which it has to neet. An

el ection petition can be sunmarily dism ssed if
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It does not furnish the material facts to give
rise to a cause of action. However, what are the
material facts always depend upon the facts of
each case and no rule of universal application is

possible to be laid down in this regard.

22. Bearing in mnd the aforesaid |egal position
when we proceed to consider the facts of the
present case we are of the opinion that the
El ection Petitioner had disclosed material facts
and the matter is fit to go for trial. Whet her
those material facts are true or false is a
matter of trial. As regards authorities of this
Court in the case of Anil Vasudev Sal gaonkar
(supra) and Ram Sukh (supra) we are of the
opinion that the sane do not |end support to the
contention of the appellant. In both the cases
this Court on fact canme to the conclusion that
the election petition did not contain statenent
of material facts and accordingly the election
petitions were dismssed at the threshold.
However, in the present case, on facts we have

found that the election petition does contain
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material facts and it is not liable to be

di sm ssed at the threshol d.

23. Any observation made by us in this judgnent
iIs for the purpose of disposal of these appeals
and shall have no bearing at the final decision

of the election petition.

24. Accordingly, we dismss both the appeals with
costs of Rs.25,000/- to be paid by the appellant

to the respondent.

( CHANDRAMAULI KR. PRASAD)

New Del hi,
July 8, 2011.



