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ACT:

Constitution of India 1950, Articles 14 to 17 and 341 &
Constitution (Schedul ed Castes) Order 1950, Para 3.

Persons belonging to Schedule Caste - Conversion to
Christianity Disentitlenent to benefit  of - constitutiona
provisions relating 'to Schedule Castes - Wether |egal

valid and constitutional

HEADNOTE

The Government of India set” up a special  Centra
Assi stance Scheme for the welfare of Scheduled Castes.
Consequent to a proposal under this Schene, allotnment of
bunk free of Cost were to be made to cobbl ers by profession
who wor ked on the roadside, by the State Governnent of Tam |
Nadu in pursuance to G O No. 580 Social Welfare Departnent
dated February 13, 1982. This Order specifically stated that
persons belonging to the Schedul ed Castes and converted to
Christianity were not eligible for assistance under the
schene.

The petitioner, who was a H ndu belonging to the Adi-
Dravida caste and on conversion to Christianity continued as
a menber of that caste,-contended in his wit petition to
this court that he had been denied the benefit of the
wel fare assistance intended for Scheduled Castes on. the
ground that he professes the Christian religion, and that
such discrimnation had been affected pursuant to the
provision contained in paragraph 3 of the Constitution
(Schedul ed Castes) Order, 1950 and that the provision was
constitutionally invalid as being violative of Articles 14
to 17.

In the connected wit petition, relief was sought
against the Circular letter dated August 16/25, 1983 issued
by the State CGovernnment of Tamilnadu to the State Public
Servi ce Commi ssion stating that "Schedul ed Caste" Christians
who revert to Hi nduismand on that basis obtain appointnents
to reserved seats in Governnment services and having done so
change their religion once
243
again after their entry into Governnent service were |iable
to have their selection cancelled, as being constitutionally
invalid and violative of Articles 14 to 17.
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On the question: whether the Constitution (Schedul ed
Castes) Order, 1950 is «constitutionally invalid on the
ground that only Hndu or Sikh nenbers of the castes
enunerated in the Schedule to that Order are deened to be
Schedul ed Castes for the purpose of the Constitution of
I ndi a.

Dismssing the wit petitions,

N

HELD: 1. It is not possible to say that the President
acted arbitrarily in the exercise of his judgment in
enacti ng paragraph 3 of the Constitution (Schedul ed Castes)
Order, 1950. [250 F]

2.Dr. J.H Hutton, a Census Commissioner of India

franed a list of the depressed classes and that |ist was
nmade the basis of an ~order pronulgated by the British
Government in India called the Governnent of India

(Schedul ed Castes) O der, 1936. The Constitution (Schedul ed
Castes) Order, 1950 was substantially nodelled on the O der
of 1936. 'The Order of 1936 enumerated several castes races
or tribes in an attached schedule and they were, by
paragraph-2 of the Oder, deened to be Schedul ed Castes.
Paragraph 3 of the sane Order declared that the Indian
Christians would not be deened to be nenbers of the
Schedul ed Castes. [249 CD

3. The President had before him material indicating
that the depressed ~classes of the Hndu and the Sikh
Comunities suffered fromecononmc and social disabilities
and cultural and' educational backwardness 'so gross in
character and degree that the nenbers of these Castes in the
two comunities called for t he protection of the
Constitutional provisions relating to the Schedul ed Castes,
and that in order to provide for their anelioration and
advancenent it was necessary to conceive of intervention by
the State through its |egislative and executive powers. [249
H, 250 B

4.(i) In discharge of the obligation inmposed by clause
(1) of Article 341 the President issued the Constitution
(Schedul ed Castes) Oder, 1950. In its original /form
paragraph 3 declared that (1) no person who professes a
religion different from Hi nduism would be deened to be a
menber of a Scheduled Caste. There was a proviso to
paragraph 3 which declared that every menber of the
Randasi, Kabirpanthi, Mazhabi or Sikligar caste
244
resident in Punjab or the Patiala and East Punjab States
Union would in relation to that State be deened to be a
menber of the Schedul ed Castes whether he professed the
Hi ndu religion or the Si kh religion. Subsequent |y,
Par | i ament enacted the Schedul ed Castes and Schedul ed Tri bes
Orders (Anmendnment) Act, 1956 which substituted for the
origi nal paragraph 3 the present paragraph 3, which declared

" 3. Not wi t hst andi ng anyt hi ng cont ai ned in
par agraph 2,no person who professes a religion
different from the Hndu or the Sikh religion
shall be deened to be a nmenber of a Schedul ed
Caste." [247 F, 248A]

(ii) For the purposes of the Constitution the
constitutional provisions relating to Schedul ed Castes
are intended to be applied to only those nmenbers of the
castes enunerated in the Constitution (Scheduled Castes)
Order, 1950 who profess the Hindu or the Sikh religion. If a
Christian belongs to one of those castes, he is barred by
reason of paragraph 3, from being regarded as a nenber of a
Schedul ed Caste and is, therefore, not entitled to the
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benefit of the constitutional provisions relating to
Schedul ed Castes. [248 B-C

5. The declaration incorporated in paragraph 3 was a
declaration nade for the purposes of the Constitution. It
was a declaration enjoined by clause (1) of Article 341 of
the Constitution. To establish that paragraph 3 of the
Constitution (Scheduled Castes) Order, 1950 discrimnates
agai nst Christian nmenbers of the enunerated castes it nust
be shown that they suffer froma conparabl e depth of socia
and economic disabilities and cultural and educationa
backwardness and simlar levels of degradation wthin the
Christian community necessitating intervention by the State
under provisions of the Constitution. It is not sufficient
to show that the sane caste continues after conversion. It
is necessary to establish further that the disabilities and
handi caps suffered from such caste nenbership in the socia
order of its origin - H'nduismcontinue in their oppressive
severity in the new -environnment of a different religious
conmunity., No - authoritative or  detailed study dealing with
the present conditions of Christian society have been pl aced
on the recordin this case. [250 B-FE

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition'No. 9596 of 1983 &
1017 of 1984.
(Under Article 32 of the Constitution of India.)
245

F.S. Nariman, U.S. Prasad,  Jose Verghese, N. P. M dha,
V.A. A Bobde and L.R Singh for the Petitioners.

Govind Das, MM Abdul Khadar, R _-Thiyagarajan, M. A
Subhashini and A.V. Rangam for the Respondents.

The Judgnent of the Court was delivered by B

PATHAK, J. This and the connected wit petitions raise
the inportant question whether the Constitution (Schedul ed
Castes) Order, 1950 is «constitutionally invalid on the
ground that only Hndu or Sikh nenbers of the castes
enunerated in the Schedule to that Order are deened to be
Schedul ed Castes for the purposes of —the Constitution of
I ndi a.

The petitioner Soosai (in Wit Petition No. 9596 of
1983) states that he belongs to the Adi-Dravida Conmunity
and is a convert to Christianity. He is a cobbler by
profession and works on the roadside at one of the cross-
roads in Mdras. In My, 1982, the officers of the Tam|l
Nadu Khadi and Village Industries Board surveyed the sites
on whi ch cobbl ers were working, including the place occupied
by the petitioner, and subsequently on July 27, 1982 severa
cobblers were allotted bunks free of cost by the Regiona
Deputy Director, Khadi and Village Industries Board. The
petitioner was not. On enquiry the E petitioner cane to know
that the allotment of bunks free of cost was consequent to a
proposal under the Special Central Assistance Schenme of the
Governnent of India for the wel fare of Schedul ed Castes. The
funds for the purpose were provided fromthe Special Centra
Assi stance of the CGovernnent of India set up for giving
effect to schenes exclusively intended for Schedul ed Castes
under G O Ms. No. 580 Social Wlfare Departnent dated
February 13, 1982. It is pointed out that this Oder
specifically states that persons belonging to the Schedul ed
Castes and converted to Christianity are not eligible for
assi stance under the schene. The petitioner points out that
the said Oder has been nmde in consonance wth the
Constitution (Schedul ed Cast es) O der, 1950, whi ch
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specifically declares that no person who professes a
religion different fromthe Hi ndu or the Sikh religion shal
be deened to be a nenber of a Scheduled Caste. The
petitioner assails the validity of that Order on the ground
that it violates Articles 14, 15 and 25 of the Constitution
The essence of the petitioner’s case is that he was a

H ndu belonging to the Adi-Dravida caste and on conversion
to Christianity he continues as a nenber of that caste. The
246
Adi - Dravida caste is one of the castes enunerated in the
Schedul e to the Constitution (Schedul ed Castes) Order, 1950.
The petitioner alleges that he has been denied the benefit
of welfare assistance intended for Schedul ed Castes on the
ground only that he professes the Christian religion, and he
contends that inasnmuch~ as 'such discrimnation has been
ef fected pursuant to the provision contained in paragraph 3
of the Constitution (Schedul ed. Castes) Oder, 1950, that
provision is constitutionally  invalid. The petitioner
i nvokes Article 14, which is the central provision in the
Constitution guaranteeing the right to equality before the
| aw and the equal protection of the'laws, and clause (1) of
Article 15, which prohibits the State fromdiscrimnating
against any «citizen on the ground only, among others, of
religion. It is

poi nted out that when clause (4) of Article 15 permits the
State, notwithstanding the prohibition  contained in clause
(1) of Article 15 to nmke special provision for the
advancenent of socially and educationally backward cl asses
of citizens and for ‘the Scheduled Castes and Schedul ed

Tribes, it envi sages - such special provision for the
advancenent of all menbers of such backward classes of
citizens, Scheduled Castes and Scheduled Tribes. " If any

discrimnation is exercised between the nenbers of a
Schedul ed Caste on the ground of ~religion only so as to
promote the welfare of one group of menbers and deny it to
the others the denial wll be invalid. Reference has al so
been made to Article

25 on the ground that a Christian convert will be tenpted
to re-convert to Hi nduism or Sikhism in order to benefit
fromthe constitutional provisions relating to Scheduled
Castes and therefore paragraph 3 in its operation-denies him
freedom of conscience and the right freely to profess,
practice and propagate his religion

The framers of the Constitution have taken great care

to ensure that sufficient provision is made for aneliorating
the conditions of certain backward classes found-in India
who suffer from social and econonic disabilities. Article 46
enjoins upon the State, as a Directive Principle of State
policy, to pronote with special care the educational and
econom c interests of the weaker sections of the people, and
in particular of the Schedul ed Castes and Schedul ed Tri bes,
and to protect them fromsocial injustice and all fornms of
exploitation. In consonance with this objective they enacted
a nunber of provisions in the Constitution, of which clause
(4) of Article 15 is one. Besides, although clause (1) of
Article 16 guarantees equality of opportunity to al
citizens in matters relating to enploynent or appointnment to
any office under the State, there is clause (4) of

247

Article 16 which lays down that nothing in Article 16 will A
prevent the State from mmking any provision for the
reservation of appointnents or posts in favour of any
backward class of citizens which, in the opinion of the
State, is not adequately represented in the services under
the State. Article 17 abolishes "Untouchability" and forbids
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its practice in any form and declares that the enforcenent
of any disability arising out OF "Untouchability" will be an
of fence punishable in accordance wth |law There are other
provi sions, such as Article 330 which provides for the
reservation of seats in the House of the People for
Schedul ed Castes and Schedul ed Tribes and Article 332 which
makes simlar provision for the reservation of seats for
themin the State Legislative Assenblies W are concerned
here with the advantages and benefits envisaged by the
Constitution in respect of menmbers of the Schedul ed Castes.

The expression Schedul ed Castes is defined in clause 24
of Article 366 to mean such castes, races or tribes or parts
of or groups within such castes, races or tribes as are
deened under Article 341 to be Scheduled Castes for the
purpose of this Constitution . Clause (1) of Article 341
enj oi ns upon the President to specify by public notification
the castes, racesor tribes or parts of or groups wthin
castes, races or tribes, which for the purposes of the
Constitution are deenmed to be Scheduled Castes in relation
toa Stateor Union territory. Once such notification is
issued by the President it ~cannot be varied by any
subsequent notification except that, by virtue of clause (2)
of Article 341, Parlianent nmay by law include in or exclude
from the [ist of Schedul ed Castes specified in the
notification issued under clause (1) any caste, race or
tribe or part of or group within any caste, race or tribe.
In discharge of the obligation inposed by clause (1) of
Article 341 the President issued the Constitution (Schedul ed
Castes) Order, 1950. In its original form paragraph 3
decl ared that ....no _person who professes a religion
different from H ndui sm woul d be deened to be 2 nmenber of z
Schedul ed Caste. There was a proviso to paragraph 3 which
declared that every nmenber of the ~“Randasi, Kabirpanthi,
Mazhabi or Sikligar caste resident in Punjab or the Patiala
and East Punjab States Union would in relation to that State
be deemed to be nenber of the Schedul ed Castes whether the
professed the Hi ndu religion or the Sikh religion
Subsequently Parliament enacted the Scheduled Castes and
Schedul ed tribes orders (Amendment) Act, 1956 ~ which
substituted for the original paragraph 3 that present
par agr aph, which decl ares: -

248
"3. Not wi t hst andi ng anyt hi ng cont ai ned in
paragraph 2, no person who professes a religion
different from the Hndu or the Sikh religion
shall be deened to be a menber of a Schedul ed
Cast e.
It is apparent that for the purpose of the Constitution the
constitutional provisions relating to Schedul ed Castes are
intended to be applied to only those nenbers of the castes
enunerated in the Constitution (Scheduled Castes) Order
1950 who profess the Hindu or the Sikh religion. Cearly, if
it can be contenplated that a Christian belongs to one of
those castes, he is barred by reason of paragraph 3, from
being regarded as a nenber of a Scheduled Caste and is,
therefore, not entitled to the benefit of the constitutiona
provisions relating to Schedul ed Castes.

The main question debated before us is whether a Hindu
bel onging to a Scheduled Caste retains his caste on
conversion to Christianity. Cases decided by this Court and
by the High Courts bearing on the point have been cited on
both sides of the Iline, and our attention has been invited
to text books, comentaries and Comm ssion Reports, sone of
whi ch contain the observation that depressed groups and
castes are to be found not only anong Hi ndus and Si khs but
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al so anong Muslinse and Christians. It appears to us
unnecessary in this case to enter upon that question and to
deci de whether a Hindu belonging to the Adi-Dravida caste
continues to be a nenber of that caste on his conversion to
the Christian religion. W shall assune, for the purposes of
this case, that the caste is retained on conversion from one
religion to the. Qher. The real question is whether on the
material before us it can be said that in confining the
declaration to nenbers of the Hi ndus and the Sikh religions,
paragraph 3 of the Constitution (Scheduled Castes) Order,
1950 discrimnates agai nst nmenbers of the Christian

religion.
Now it cannot be disputed that the caste systemis a
feature of the Hndu social structure. It is a social

phenomenon peculiar to H ndu society. The division of the
Hi ndu social order by reference at one tine to professiona

or vocational occupation was ~moulded into a structura

hi erarchy which ~over ~the centuries crystallized into a
stratification where the place of the individual was
determ ned by birth. Those who occupied the | owest rung of
the social ladder were treated as existing beyond the
peri phery of civilised society, and were indeed not even
"touchabl e". This social attitude conmtted those castes to

249

severe social and/econonmic disabilities and cultural and A
educational backwardness. And through nost of Indian history
the oppressive nature of the caste structure has denied to
those disadvant aged castes the fundanental s of human
dignity, human self respect and even some of the attributes
of the human personality. Both history and latter day
practice in Hi ndu society are heavy w th evidence of this
oppressive tyranny, and B despite the efforts of  severa

noted social reforners, specially during the last two
centuries, there has been a crying need for the emancipation
of the depressed classes fromthe degrading conditions of
their social and economic servitude. Dr. J.H Hutton, a
Census Comm ssioner of India, franed a |list of the depressed
cl asses systematically, and that list was nade the basis of
an order pronulgated by the British Government in/ India
called the Government of India (Scheduled Castes)  Order,
1936. The Constitution (Scheduled Castes) Order, 1950 s
substantially nodelled on the Oder of 1936. The Order of
1936 enunerated several castes, races or tribes in an
attached Schedule and they were, by paragraph 2 of the
Order, deened to be Scheduled Castes. Paragraph 3 of the
sane order declared that the Indian Christians would not be
deenmed to be menbers of the Scheduled Castes. ~During the
fram ng of the Constitution, the Constituent Assenbly
recogni sed that the Schedul ed Castes were a backward section
of the H ndu community who were handi capped by the practice
of untouchability , and that this wevil practice of
untouchability was not recogni sed by any other religion and
the question of any Schedul ed Caste bel onging to a religion
other than Hi nduismdid not therefore arise B. Shiva Rao:
The Framing of India’s Constitution: A Study p. 771). The
Si khs  however, demanded t hat sone of their backward
sections, the Mazhabi s, Randasi as, Kabi r pant hi s and
Sikligars, should be included in the list of Scheduled
Castes. The denmand was accepted on the basis that these
sects were originally Scheduled Caste H ndus who had only
recently been converted to the Sikh faith and "had the sane
disabilities as the H ndu Scheduled Castes (Supra p. 771).
The depressed classes within the fold of H ndu society and
the four classes of the Sikh community were therefore made
the subject of the original Constitution (Schedul ed Castes)
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Order, 1950. Subsequently in 1956 the Constitution
(Schedul ed Castes ) Order, 1950 was anended and it was
broadened to include all Sikh untouchabl es.

It is quite evident that the President had before him
all this material indicating that the depressed cl asses of
the Hndu and the Sikh conmunities suffered from economc
and social H
250
disabilities and cultural and educational backwardness so
gross A in character and degree that the nenbers of those
castes in the two communities called for the protection of
the Constitutional provisions relating to the Scheduled
Castes. It was evident ‘that in order to provide for their
anel ioration and advancenent it was necessary to conceive of
intervention by the State through its legislative and
executive powers. It rmust be remenbered that the declaration
incorporated in paragraph 3 deenming them to be nmenbers of
the Schedul ed Castes was a decl arati on made for the purposes
of the Constitution. It was a declaration enjoined by clause
(1) of " Article 341 of the Constitution. To establish that
paragraph-3 of the Constitution (Scheduled Castes) Oder
1950 discrimnates agai nst -~ Christian menbers of t he
enuner ated castes it nust be shown that they suffer froma
conpar abl e depth of social and economic disabilities and
cultural and educational backwardness and simlar |evels of
degradation within the Christian comunity necessitating
intervention by the State wunder the provisions of the
Constitution. It is not sufficient to showthat the sane
caste continues after conversion. It s 'necessary to
establish further that the disabilities  and  handi caps
suffered from such caste nenbership in the social order of
its origin Hinduism- continue in their oppressive severity
in the new environment of a different religions conmunity.
Ref erences have been nmade in the nmaterial before us in the
nost cursory manner to the character  and incidents of the
castes within the Christian fold, but no authoritative and
detailed study dealing with the present conditions of
Christian society have been placed on the record in this
case. It is, therefore, not possible to say that the
president acted arbitrarily in the exercise of his judgnent
in enacting paragraph 3 of the Constitution (Scheduled
Castes) order, 1950. It is now well established that when a
violation of Article 14 or any of its related provisions is
al l eged, the burden rests on the petitioner to establish by
cl ear and congent evidence that the State has been guilty of
arbitrary discrimnation. Having regard to the State of the
record before us, we are unable to hold that the petitioner
has established his case. The challenge nmust,  therefore,
fail.

In the connected wit petition No. 1017 of 1984 the
subm ssi ons have proceeded substantially on “the sane
grounds, and relief has been sought additionally against a
Circular Letter No. 21711/ ADWI1/80-26 dated August 16/ 25,
1983 issued by the Government of Tami|l Nadu to the Taml
Nadu Public Service Comm ssion stating that "Schedul ed Caste
Christians who revert to Hi nduismand on that basis obtain
appoi ntnents to reserved
251
seats in Covernment services, and having done 80 change
their religion once again after their entry into Governnment
service are liable to have their selection cancelled. On the
consi derati ons which have prevailed wth us in dismssing
the earlier wit petition, this wit petition nust also be
di sm ssed

The writ petitions are dism ssed but without any order
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as to costs.
N. V. K. Petitions di sm ssed.
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