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HEADNOTE

The Incone Tax Oficer included a sumof Rs. 10,80, 000/-
found invested in shares in the nane of R as the assesee’s
income fromundisclosed sources. The income tax officer

had informed the assesee that on the basis of information
available wth himhe had reason to believe that R was the
assessee’ s benanidar. The assessee took no steps to produce
R for examination by the Income Tax O ficer. ~The source not
havi ng expl ai ned the income tax officer assessed the sum as
the assess’s. incone from undisclosed sour ces. The
Appel | ate Assistant Commi ssioner confirnmed this order. In
the appeal the Tribunal declined to consider certain
docunents on record. After rejecting these docunents, the
Tri bunal found that the purchase of shares was not a benami
transaction and was legally valid. The Hi gh Court confirned
the Tribunal’s conclusions. In this Court it was contended
on behal f of the Revenue that Tribunal based its conclusions
on i nadni ssi bl e evidence and on wong facts, gave no cogent
reasons for rejecting the findings of the inconme tax
Oficer, failed to take into account the relevant nateria

or record and based its conclusions on mere conjectures and
surm ses.

Al'l ow ng the appeal

HELD : (i) Before rejecting the findings of the tribunal the
Court must be satisfied that there are grounds recogni sed by
aw which empower the court to interfere with those
findi ngs.

(ii)The H gh Court and this Court have always the

jurisdiction to intervene if it appears that either the
Tri bunal has msunderstood the statutory | anguage or it has
arrived at a finding based on no evidence, or where the
finding is inconsistent with the evidence or contradictory
of it or it has acted on material partly relevant and partly
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irrelevant, or where the Tribunal draws wupon its own
i magi nation, inports facts and circunstances not apparent

from the record, or bases its conclusions on nere
conjectures or surmi ses or where no person judicially acting
and properly instructed as to the relevant law could have
cone to the determ nation reached. 1In all such cases the
findings arrived at are vitiated. Unless the Tribunal has
been asked to refer a question inpugning the validity of the
findings sustainable or any principle of law, the facts
stated in the statement of the case would formthe basis on
which the legality or otherwi se of the assessnment would

al one require to be considered by the H gh Court. What has
to be safeguarded against is that any crystallization of the
views of this Court and its reluctance to interfere with the
findings of fact should not make the tribunals or the
I ncome-tax authorities snmug in the belief that as the courts
do not interfere with the findings which formthe bed-rack
upon which the laww |l be based, they can act on that
assunption in finding facts, or, by their nere ipsi dixit
that they are findings of 'fact, wish it to be so assuned
i rrespective
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of whether they are sustainable in law or on the nmaterials
on record. in nunber of cases this Court has set out the
principles ’'upon which it will interfere with the findings

of fact arrived at by the Tribunal. [344G 346D

Karnani Properties Ltd. v. C1.T. West Bengal, 82 |I.T.R 547
at 554, Edwards (lnspector of Taxes) v. Birstow, 28 |.T.R
579 at 594, Mehta Parikh & Co. v. Comm ssioner - of |ncome-
tax, Bombay, 30 |.T.R 181, Orar Salav Mhamad Sait v.
Conmi ssioner _of Incone-tax, Madras, 37 I T.R 151 at 170,
Lal chand Bhagat Anbica Ramv. Comm ssioner of, Incone-tax,
Bi har and Orissa, 37 |I. T.R 288 at 295 and Meenakshi. MIIs,
Madurai v. Commi ssioner of Incone-tax, 31 |I.T.R 28 | at

50, referred to.

(H') Inthe present case the Tribunal failed to take ' into
account the relevant material onrecord in arriving at its
findi ng. Further it acted on inadm ssible evidence, / based
its conclusions on conjectures, surmses and wong facts,
and failed to consider the probabilities of “the case on
which the Incone-tax O ficer and the Appellate  Assistant
Conmi ssi oner placed a great deal of enphasis. On the basis
of the material on record the Income-tax Oficer and the
Appel | ate Assistant Conmissioner were fully justified  in
drawi ng i nference that R was a nane | ender for the assessee.
Nei t her the Tribunal nor the Hi gh Court has given good rea-
sons for displacing the conclusions reached by the Income-
tax O ficer or the Appellate Assistant Conm ssioner. They
had a duty to exam ne the reasons given by those authorities
before rejecting them [359 B

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 320 to 322
of 1969.

Appeal s by special |eave fromthe judgnent and order dated
February 29, 1968 of the Patna H gh Court in Tax Cases Nos.
16, 17 and 18 of 1965.

F.S. Nariman, Additional Solicitor-Ceneral of India, S

K. Ailyar,R N Sachthey and S. P. Nayar, for the appellant.
V.S. Desai, M Natesan, Neel Rattan Khaitan, D. P
Mohanty and S. Gopal kri shnan, for the respondent.

The Judgnent of the Court was delivered by

JAGANMOHAN REDDY, J. These appeal s are by he COm ssi oner of
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Income Tax, Bihar and Orissa, against the judgnent of the
Hi gh Court of Patna in references under s. 66(2) of the
I ncome-tax Act, 1922 (hereinafter called the ’'Act’) which
answered the questions referred to it in favour of the
assessee and agai nst the appell ant.

We shall presently set out the questions called for by the
Hi gh Court, but before we do so, it is necessary to state
the facts on which those questions have to be determ ned.
The assessee is an individual having income from salary,
i nterest on securities, rents from house properties,
di vidends etc. In the year 1954-55 for which. the previous
year is 1st Novenber 1952 to 31st October, 1953, the
assessee filed a return on 28th February 1955 declaring a
total income of Rs. 2,60,737/-. On
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24th February 1958 a revised return was filed including
therein property incone anmounting to Rs. 550/-. The |ncone

Tax O ficer conpleted the assessnent on 30th Septenber, 1958
on a total income of Rs. 21,15,845/- which included a. sum
of Rs. . '10,80,000/- treated as the assessee’s income from
undi scl osed sources "for investnent, in shares in the nane
of Sri Kal yan Shum Shere J. B. Rana" (hereinafter referred
to as 'the Rana’). The assessee disputed the inclusion of
this amount of Rs. 10, 80, 000/ -. The "I ncone-tax Oficer
treated this anmount as incone from undi sclosed sources for
the follow ng reasons
Fromthe statenent of case, it woul d appear that on July 1,
1952 the assessee sold 50,000 ordinary shares of Rhotas
Industries Limted (R 1. Ltd.) to Dalma Jain Collieries
Ltd. (D.J.C Ltd.). Another 10,000 shares of 'R 1. Ltd. were
sold on the sane day to Maheshpur Collieries ( M C  Ltd.).
He also sold 40,000 and 35,000 ordi nary shares of \S. K G
Sugar Ltd. the former to D. J. C. Ltd. and the latter to M
C. Ltd. on the sane day, viz., 31st July, 1952. Thereafter,
in the year 1953, the two vendor conpanies are alleged to
have sold these shares for a sumof Rs. 10,80,000/- to one
Rana as foll ows
(a) On 30th May 1953 the D. J. C. Ltd.sold 40,000  ordinary
shares to S. K G Sugar Ltd. for Rs. 3,20,000/-; Again on
28th August 1953, the D. J. C Ltd. sold 50,000 -ordinary
shares to R |. Ltd., for Rs. 4,00, 000/-;
(b) On 30th My 1953, M C. Ltd. sold 35,000 ordinary
shares of S. K G Sugar Ltd. for Rs. 2,80,000/-; and on
28th August 1953, the sanme conpany sold another 10,000
ordinary shares to R 1. Ltd. for Rs. 80,000/-.
The shares which were delivered allegedly to Rana by M. J.
F. Wyod, General Manager of the Allahabad Bank after col-
lecting the sale price of Rs. 10,80,000/- in cash paid on
30th May 1953 and 28th August 1953 and that the sum so
received was given as loan to one Sri Durga Prasad of Tumsar
through Sri J. F. Wod who paid to him the two anmpunts
aggregating to Rs. 10,80,000/- on the respective | dates
agai nst two promnissory notes and receipts.
Though the Rana is shown to have purchased the shares in My
and August 1953, he got themtransferred to his own nane
only in April, 1955,
On the material on record the Incone-tax O ficer cane to the
foll owi ng concl usions : -
"(i) The Rana could not be contacted at 22, Circus Avenue,
Cal cut t a. The I nspector of the Departnent found that the
t enant
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of the first floor of 22, Circus Avenue, Calcutta was sone
one else and that the flat had never been let out to the
Rana.
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(ii) The Income Tax O ficer’s own personal enquiries showed
that the Rana coul d never have been in a position to invest
a sum of over Rs. 10 |lakhs in the shares in question

(iii) Neither the two vendor conpanies nor the Rana nor Sri
Durga Prasad of Tumsar had any account with the All ahabad
Bank at that tine and the shares were not in the Bank's
custody. The letter of M. J. F. Wod confirmng the
transaction did not appear in the Issue No. of the Bank and
no office copy of the letter was forthcomng in the bank. A
person with sufficient financial influence with the Bank
al one coul d have brought about such a transaction and the
Rana should therefore be a benam dar

(iv) Though the Rana is alleged to have purchased shares in
May and August-, 1953 the Rana had never attended any
general meeting of the sharehol ders nor appointed any proxy
to attend in the general neeting on his behalf.

(v) R 1. Ltd. declared dividends on 2nd June 1954 and S.

G Ltd. on 23rd April 1954. The dividends in all anounted
to Rs. 21 | akhs but the Rana did not take steps to have the
sanme recorded as the registered shareholder and to collect
t he di vi dends.

(vi) The Rana opened a cur-rent account in Allahabad Bank in
April, 1955 with a cash deposit of Rs. 500 and the dividends
were then collected by the bank. During April to Decenber,
1955 deposits were /over Rs. 22 | akhs and withdrawal s Rs. 20
| akhs. During April to Decenber, 1955 deposits were over
Rs. 22 lakhs and withdrawals Rs. 20 1 akhs. During the
cal endar year 1955 the deposits were Rs. 14.97 |akhs and
wi thdrawal s Rs. 16.85 | akhs; in the cal endar year 1957 there
was one deposit of Rs. 1,30,125 and w thdrawal of Rs.
1,41, 000/ -. Ail these deposits were by cheques and
withdrawal s involving over Rs. 38 lakhs in the three years
were all by bearer cheques and endorsed i n favour of ' Ananta
Chandr a Das. Along with the cheques, letters of
aut horisation were also issued in his favour. Excepting for
the signatures of the Rana, the other entries in the cheques
were in different handwiting and the authorisation letters
were all typed, in identical form_ Ananta Chandra Das was
found to be a representative of Sri B. D. Dujari, Accountant
of Ashoka Marketing Ltd. and one of the lieutenants of the
assessee.

(vii) The vendor conpanies and the —conpanies whose
shares were sold, nanely, of R 1. Ltd. and S. K G~ Ltd:
all belonged to Sahu Jain Group and under the conplete

control of the assessee, who is the head of  Sahu-Jai n G oup
Since it was not |ikely that
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the assessee could afford to allow these shares pass out of
his control to an outsider, the transaction of purchase of
the shares fromthe vendor conpani es woul d have been by the
assessee in the nane of the Rana.

On 28th February, 1968 the Income-tax Oficer inforned the
assessee that on the basis of information available wth
him he had reason to believe- that the Rana was the
assessee’'s benamidar in the transaction of purchase of the
shares in question for Rs. 10,80,000/- fromthe two vendor
conpanies and called upon the. assessee to state his
objections, if any, and also to adduce evidence in support
of his contentions and al so to produce the Rana before him
On 13th March 1958 the assessee denied the purchase of the
shares by him through the alleged benam dar. On 3rd
Septenber 1958 the assessee’s accountant forwarded to the
Income-tax O ficer a statenent or letter by the Rana, dated
26t h August 1958 confirming the purchase of shares by him
Since the assessee took no steps to produce the Rana for

K
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exam nation by the Incone-tax Officer in view of "the utter
usel essness” of the Rana’s letter and in the absence of
"necessary evidence and concl usive proof" about the Rana’s
financial capacity, the Inconme-tax Oficer treated the
source of investment of Rs. 10,80,000/- as belonging to the
assessee. The source not having been expl ai ned, the Income-
tax O ficer assessed the sumas the assessee’s incone from
undi scl osed sources.

In appeal against the assessnent, the Appellate Assistant
Commi ssi oner renmanded the case to the Inconme-tax O ficer as
he found that the evidence of Sri Durga Prasad had been
taken w thout giving any opportunity to the assessee to
cross-examine him and ‘that Anant Chandra Das was not
exam ned, nor was any evidence of the officers of the two
vendor conpani es recor ded. The Appel | ate Assi st ant
Commi ssioner further  directed the Inconme-tax Oficer to
exam ne the assessee and also to investigate the physica
noverment of the shares in question during the period
covered by the transactions and the subsequent history
including their ultimte disposal. It would appear fromthe
Appel | at e Assi-stant Comm ssioner’s order that the Incone-tax
Oficer submtted two remand reports in which he nade out
the follow ng salient points :-

(1) The assessee did not avail of the opportunity of
produci ng the Rana.

(2) The Income-tax O ficer visited Nepal and found that the
pr esent position and antecedents of 'the Rana were nopdest.
339

(3) Ananta Chandra ‘Das was found to be an ‘enployee of
Ashoka Mar keting Ltd. Later, the Income-tax Oficer
succeeded in contacting Ananta Chandra Das whose st at enent
was al so recorded.

(4) The statenent of Onkarnal Dalnmia recorded. on 9th
December 1958 showed that the share scrips of the two comnpa-
nies involved, which were stated to have been purchased by
D. J. C Ltd. and Mahespur Collieries Ltd. were found to
have been in the custody of the Accountant of the Ashoka
Mar keting Ltd.

(5)The Principal Oficer of the- two conpanies Shri 'H D
Bi soni, did not know about the transactions in question.

(6) Sri Durga Prasad changed his earlier statenent and said
that the loans received by himwere fromthe two conpanies
concer ned.

(7) The sale to Rana was nade at Patna bel ow the narket
rates.

(8) Sone details regarding the novenent of the shares were
noted by the Income-tax O ficer but their subsequent history
was not traced out.

(9) The statenents of Sarvashree Onkamal Dalma, H D
Bi soni the appellant, Ananta Chandra Das and Thakur Das
Duj ari were encl osed. "

After the receipt of the remand reports, the Appellate
Assi stant Comm ssi oner was of opinion that if the cunulative
pi cture was visualised and considered not in isolation but
generally as a whole, great weight has to be attached to the
I ncome-tax O ficer’s conclusion that the investment of Rs.
10, 80, 000/- was the assessee’s inconme from undisclosed
sour ces. An appeal against this, order was taken to the
I ncome-tax Appellate Tribunal. The Tribunal declined to
consi der certain docunments in Annexure D-1 to D-33 of the
statenent of the case. After rejecting these docunents, the
Tri bunal found that "the purchase of shares by Rana was not
a benam transaction" and was |egally valid.

The conclusions of the Accountant Menber which wn be
referred to as that of the Tribunal so far as they are
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rel evant for the disposal of this appeal have been stated by
hi m as under : -

(1) At the relevant time in 1953, it was not in dispute
that the two vendor conpanies were the actual owners of
75,000 ordinary shares of S. K G Ltd. and 60,000 ordinary
shares of R . Ltd. The shares, which the conpanies
pur chased were

340

pl edged with the Conm ssioner of |Income-tax by the assessee
and with his permssion subsequently sold to the above
conpani es.

(2) The transactions of sale by the vendor compani es have
been established according to the entries in the account
books of. the conmpani es and by the factum of actual advance
of loans anmounting to Rs. 10,80,000/- to Durga Prasad who
executed the requisite promissory notes in favour of the-
two conpani es. According to.the evidence of Sri Durga
Prasad and the letter of Sri J. F. Wod, Ceneral Manager of
the Al l ahabad Bank the sal e proceeds were received by himon
behal f  of the vendor conpanies fromthe Rana and paid over
to Sri Durga Prasad after obtaining the pronissory notes.
It was not the department’s case that Sri S. P. Jain had
advanced Rs. 10,80,000/- to Sri Durga Prasad. The vendor
conpanies did not have cash to, make the advances except
after the sale of 'the shares. Fromthe facts recorded it
followed that the two vendor conpanies effected the actua

sal e of shares in question and nade the | oans aggregating to
Rs. 10, 80,000/- to Shri Durga Prasad.

(3) Rana did not claimto be a tenant of 22, Circus Avenue,
Cal cut t a. He had given his address as "Thapathali Darbar
Nepal C/o Snt. Pooku Mai ya Saheba, 22, Circus Avenue,
Cal cutta". In 1956, Rana seens to have been present at
Cal cutta and this fact had been confirned in a letter to the
Income-tax O ficer dated 27th July 1956 by GCeneral ' Baber
Shanmshir J. B. Rana who stated that the Rana left his home
(Nepal) some nmonths back for treatnment in India but he did
not know Rana's address. The department had commenced its
enquiries early in 1956 and at that tinme the ‘'Rana had
substantial cash bal ances left in the Allahabad Bank. Since
Rana never claimed to be a tenant. and the departnental
enquiries did not result in a positive finding that the Rana
never stayed at No. 22, Circus Avenue, Calcutta, no adverse
inference could be drawn against the assessee from the
failure to contact the Rana. |If it was a fact that the Rana
had gi ven a bogus address, his financial standing and credit
could be assailed. As the facts stood the fact that the
Rana could not be contacted "it 22 G rcus Avenue could not
warrant an inference that the Rana was a benam dar

(4) That the assessee had produced at the renmand stage a
letter dated 15th March 1959 fromthe |Indian Anbassador

Nepal to the affect that the Rana was a person “of ' |arge

means and resources and enjoyed respectabl e position. The
departrment did not take further action by seeking any
clarification from the Indian Anbassador. He held that

there was no nmaterial to hold that the Rana was not
financially in a position to nake the investment in question
of over Rs. 10 | akhs.
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(5) The Income-tax O ficer drew an adverse inference that.
the Rana was a benanmidar fromthe fact that the Rana did not
get hinself registered as a shareholder for nearly a vyear
and did not pronptly collect the dividends declared. The
Tri bunal thought that this was possible if Rana possessed-
sufficient neans whereas if he was weak financially he would
have tried to collect. the dividends imrediately on
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decl arati on.
(6) Ananta Chandra Das was ultimately located by the,
Income-tax O ficer as an enployee working in New Centra
Jute MIls. He was subjected to prol onged cross-examn nation
by the Income-tax O ficer in Novenmber and Decenmber 1962. It
was not elicited from Ananta Chandra Das that the npneys
collected by him fromAl|ahabad Bank Ltd. against the
cheques of the Rana were paid to the cashier or accountant
of the Ashoka Marketing Ltd. or of any other concern under
the assessee’s control. Ananta Chandra Das, on the other
hand, specifically stated that the Rana wutilised hi s
services for getting the nmoneys fromthe Bank and the npbneys
were duly handed over to the Rana. Ananta Chandra Das’s
evidence failed to establish that the nobneys collected from
Al'l ahabad Bank were for the assessee’s benefit.
The Judicial Menber~ though he agreed with the nain con
clusions arrived at by the Accountant Menber however added
"The follow ng circunstances of this case have
caused serious doubts inmy mnd as to the
bona fides of the transactions of t he
purchases or-sal es of these shares by the Rana
(1) that” there was no evidence of any
negoti ation for the sale of this huge lot of
shares by the two colliery conpanies to the
Rana., Certainly no brokers were involved; (2)
That the two |large sums of Rs. 6 | akhs and Rs.
4,80, 000/- were handed over in cash by the
Rana' on 30th May 1953-and 28th August 1953
though admittedly the Rana had no bank account
and no residence of his own inCalcutta where
the cash could be kept in safety;  (3) That
though neither of the two colliery conpanies
nor the Rana were constituents of t he
Al 'l ahabad Bank, yet the CGeneral Mnager of the
Bank actually banded over the purchase price
and the share scrips respectively to the
vendors and the purchaser and no reference
could be found in the official records of the
bank; (4) The unsatisfactory nature of the
evidence given by Nandlall Poddar ~and (5)
Lastly, the manner of w thdrawal of nearly Rs.
37 lakhs in cash from the ~Allahabad Bank
Al t hough the departnent has been able to point
out the circunstances which raise an el enent
of doubt as to the genuineness of t he
transaction of the purchases of these shares
in
342
1953 by the Rana, in nmy opinion, the assessee
has successful ly rebutted any positive

evi dence produced by the departnment. | have a
feeling that if the departnent had acted in
time, it could possibly have uneart hed
materials and evidence to strengthen and
support this case. In spite of the serious

msgivings in my mind | amconstrained to hold
that the departnent has failed to establish
beyond reasonabl e doubt that the Rana acted
nmerely as a benam der in the purchase of these
; shares and al so that he so acted on behal f of
the assessee, Sri S. P. Jain. 1, therefore,
concur wth the order made by the Accountant
Menber . "

On the Tribunal’s findings, the following questions were

referred to the H gh Court
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(1) Wiether on the facts and in the circunstances of the
case, the Tribunal was justified inlaw in declining to
consider the docunments which were already on record and
whi ch the Departnent wanted to adduce as evi dence ?

(2) Wether on the facts and in the circumstances of the
case, the Tribunal’s finding that the, purchase of the
shares by the Rana was not a benam transaction was legally
valid ?

(3) Wether on the facts and in the circunstances of the
case the Tribunal was justified in deleting the sumof Rs.
10, 80,000/ from the total income of the assessee by hol ding
that the Rana was not the benam dar of the assessee ?

The High Court confirmed the Tribunal’s conclusions on nore
or less simlar reasoning which forned the basis of those
concl usi ons.

On behalf of the revenue, it is contended by the |earned
Additional Solicitor General that the Tribunal based its

concl usi ons on inadm ssi bl e evidence and on wong facts. It
gave no-cogent reasons for rejecting the findings of the
I ncome-tax O ficer. It disregarded and failed to take into
account the relevant material on record and has based its
findings on mere conjectures and surnises. For these

reasons he invites usto ignore the bases of the Tribunal’s
conclusion and hold that on the findings given by the
I ncome-tax O ficer, Appellate Assistant Conm ssioner and the
materials on record, the sale by the two vendor conpanies to
Rana was a sham and bogus transaction, that in fact Rs.
10, 80,000/ - all eged to have been paid for the price of those
, Shares was the assessee’s incone from undi scl osed sources.
What has to be considered in this case is, whether the sale
of shares by the vendor conpanies to Rana on the date when
it is alleged to have taken place was a shamand bogus one;
and if it
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was, and that Rana was merely a name-|ender, whether the
loan alleged to have been advanced by the vendor conpanies
to Durga Prasad of Tunsur was in fact advanced’ by the
assesses. 30th are inter-linked and unl ess the connection of
the assessee with the loan is established, the assessnent in
respect of that anobunt as incone from  undi sclosed ~ sources
cannot be sustai ned.
The two primary questions that arise for decision in these
appeal s are : -
1. Whet her the findings of fact reached by the Tribuna
are liable to be interfered with on any ~of the grounds
recogni sed by |aw, and
2. VWet her the departnent has been able to establish that
the shares alleged to. have been purchased by the Rana were
actually purchased by the assessee and that the Rana was a
nmere benam dar for the assessee
The findings reached by the Tribunal are prima facie
findings of fact. Before rejecting those findings, we nust
be satisfied that here are grounds in this case recognised
by |aw which enpower is to interfere with those findings.
If the Departnent succeeds a crossing this hurdle, it has to
further establish not nmerely that the Rana was not the rea
purchaser of those shares but that he was the benam dar of
the assessee. The question which naturally arises on the
very threshold is, whether it is permssible for this Court
to go behind the findings of fact as found by the Tribuna
upon which it had cone to the conclusion that the Rana was
the deal purchaser.
In Kernani Properties Ltd. v. CI.T. Wst Bengal (1) this
Court (consisting of one of us (Hegde, J.) and Gover, J.
had indicated the limtations inposed on the H gh Court and
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this Court from interfering with the findings of fact.

arrived at by the Tribunal. The assessee in that case owned
a nunber of residential flats and was providing. various
services and anenities. It clainmed that its incone should
be assessed under the head "business". The | ncone-tax

Oficer split the receipts into two parts, one part being
treated as rent and the other as "income from other sources"
taxable wunder s.12 of the Act. The Appellate Tribuna
however held that the second part was assessable as incone
fromthe business under s.10. Neither the department nor the
assessee contended that that Dart was assessabl e under s. 9.
The High Court thought that some of the facts found by the
Tribunal were not correct and on a reappraisal of the
material on record canme to the conclusion that the incone
was assessabl e under s. 9 of the Act. This, the High Court
could not do as it had no jurisdiction to go behind or
guestion the statenments of fact
(1) 82 1. T. R 547 at 554.
344
nmade by ' the Tribunal unless a reference challenging the
finding of fact arrived at by the Tribunal were made to it.
It appears in that case the question whether the findings of
fact urged by the Tribunal were vitiated for any reason was
not before the High Court. |In those " circunstances this
Court pointed out. (see p. 551
"The jurisdiction of the H gh Court in dealing
with a reference under section 66 is a very
[imted one. It must take the fact as stated
in the statement  of the case unless the
guesti on whet herthe findings of the Tribuna
are vitiated for one or the other of the
reasons recogni sed by lawis before it."
In our viewthere can be no doubt that unless the Tribuna
has been asked to, refer a question inmpugning the validity
of the findings sustainable onany principle of Ilaw, the
facts stated in the statenment of the case would from the
basis on which the legality or otherw se of the assessnent
woul d al one require to be considered by the Hi gh Court.
In this case the revenue had in its application under s.6 of
the Act asked for specific reference on the question
"Whether on the facts and in the circunstances of the case
the findings of the Tribunal that a sumof Rs. 1 0, 80,000
paid for the purpose of the shares was not assessees own
income was preverse finding having- regard to the evidence
on the record?"
This question was repeated in its application under ~s.66(2)
but perhaps the H gh Court thought that questions 2 and 3 or
which it directed the Tribunal to state a case would cover
the scope and anbit of question 3 on which the revenue had
asked for reference. W think that the two questions on
the reference has been made inpugn the findings “and
the validity of the Tribunal’s conclusion that Rs. 10,80, 000
was not an income from undi scl osed sources, but was  the,
product of a genuine sale by the vendor comnpanies. Though
this question does raise the validity of the finding given
by the Tribunal, we have to ask ourselves the question, in
what circunstances will this Court interfere wth the
finding given by the Tribunal or arrive at different
conclusion to that arrived by it.
In our view, the H gh Court and this Court have always the
"jurisdiction to intervene if it appears that either the
Tri bunal has m sunderstood the statutory |anguage, because
the proper construction of the statutory |anguage is a
matter of law, or it has arrived at a finding based on no
evidence or where the finding is inconsistent wth the

whi ch




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 21

evidence or contradictory of it, or it has acted on
material partly relevant and partly irrelevant or where the
Tri bunal draws upon its own inmagination inmports facts and
ci rcunstances not apparent fromthe record or bases its
conclusions on nere conjectures or surmses or where no
person judicially

345
acting and properly instructed as to the relevant law could
have cone to the determ nation reached. 1In all such cases

the findings arrived at are vitiated.
The | earned Additional Solicitor General referred to certain
observations of Lord Radcliffe in Edwards (Ilnspector of
Taxes) v. Bairstow(1l) and w shes us to adopt that basis for
interference wth questions of fact found by the Tribunal
The passage to which we were referred is stated at p.594
thus : -
"I  think it possible that the English courts
have been led to be rather over-ready to treat
these questions as "pure questions of fact" by
sone observations of Warrington and Atkin
L.JJ. in Cooper v. stubbs (1925-2 K. B. 753).
If so, | wouldsay, with very great respect,
that | think it is a pity that such a tendency
should persist. As | seeit, the reason why
t he courts do not interfere with
conmi ssioners’ findings or determ nations when
they really do involve nothing but questions
of fact is not any supposed advantage in the
conmm ssioners of greater experience in matters
of business or any other matters. The reason
is sinply that by the systemthat has been set
up the comm ssioner are the first tribunal to
try an appeal, and inthe interests of the
efficient adninistration of justice ' their
deci si ons can only be upset on appeal if they
have been positively wwong in law. The court
is not a second (opinion, where there is
reasonabl e ground for the first. But there is
no reason to nake a nystery about the subjects
that conmi ssioners deal with or to invite the
courts to inpose any exceptional -restraints
upon thensel ves because they are dealing wth
cases that arise out of acts found by com
nm ssioners. Their duty is no nore than to
exam ne those facts with a decent respect for
the tribunal appealed fromand if they think
that the only reasonabl e conclusionthe facts
found is inconsistent with the ‘determ nation
cone to, to say so without nore ado."
This statenent goes farther than what has been adopted by
this Court. On the other hand Vi scount Sinonds confined the
interference to the view which has so far been Prevailing in
reference under the tax laws. At p. 586 he observed:
"For it is universally conceded that, though
it is a pure finding of fact, it may be set
aside on grounds which have been stated in

vari ous ways but are, | t hi nk, fairly
summari sed by saying that the court should
t ake

(1) 28 I.T.R 579 at 594.
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t hat course i f it appears t hat t he

Comm ssi oners have acted w thout any evidence
or upon a view of the facts which could not
reasonably be entertained. It is for this
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reason that | thought it right to set out the
whole of the facts as they were found by the
Conmi ssioners in this case. For, having set
them out and having read and reread them with
every desire to support the determ nation if
it can reasonably be Supported, | find nyself
quite unable to do so. The primary facts, as
they are sonetinmes called, do not, in ny
opinion, justify the inference or conclusion
whi ch the Conmmi ssioners have drawn: not only
do they not justify it but t hey | ead
irresistibly to the opposite inference or

conclusion. It is therefore a case in

whi ch,
whet her it be said of the Conm ssioners that
their finding is perverse or that they have
m sdirect ed t hensel ves in | aw by a
m-sunderst andi ng of the statutory |anguage or
ot herw se, their determnation cannot stand."
Whet her . 'we adopt the extended view advanced by Lord
Radcliffe or ~the view of Lord Sinonds, what has to be
saf eguarded against is that any crystallization of the views
of this Court and its reluctance to interfere wth the
findings of fact ‘should not make the,  Tribunals or the
I ncome-tax authorities snmug in the belief that as the courts
do not interfere with the findings which formthe bed-rock
upon which the law will be based they can act on that
assumption in finding facts or by their nmore ipsi dixit that
they are findings of fact wwsh it to be so assumed
irrespective of whether they are- sustainable in.law or on

the materials on record. |n-a nunber of cases this Court
has set out the principles upon which it will interfere with
the findings of fact arrived at by the Tribunal. W need

not in this case travel beyond the “scope of those
principl es.
In Mehta Parikh & Co. v. Conmm ssioner of |Incone-tax, Bom
bay(1) two Hon’ ble Judges of this Court after referring to
Edwards case (supra) said that the Court would be entitled
to intervene if it appears that the fact finding authority
acted wi thout any evidence which -cannot -reasonably be
entertained or the facts found are such. that -no person
acting judicially and properly instructed as to the rel evant
aw woul d have cone to the determ nation in question. One
of the | earned Judges, Venkatarama Ayyar, J. did not express
his opinion in that case
It was again pointed out by Bhagwati, J. in QOmar Salay M-
hamad Sait v. Comm ssioner of |ncone-tax, Madras(2) :-
"W are aware that the Income-tax Appellate
Tribunal is a fact finding Tribunal and if it
arrives at its
(1) 30 I.T.R 181.
(2) 37 1.T.R 151 at 170.
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own concl usi ons, of f act after due
consi deration of the, evidence before it this
court wll not interfere. It 1is necessary,

however that every fact for and against the
assessee nust have been considered wth due
care and the Tribunal rmust have given its
finding in a nmanner which would clearly
i ndicate what were the questions which arose
for determnation, what was the evidence pro
and contra in regard to each one of them and
what were the findings reached on the evidence
on record before it. The conclusions reached
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by the Tribunal should not be col oured by any
i rrel evant consi derations or matters of ,
prejudice and if there are any circunstances
whi ch required to be explained by t he
assessee, the assessee should be given; an
opportunity of doing so. On:  no account
what ever should the Tribunal base its findings
on suspicions, conjectures or surnises nor
should it act on no evidence at all or on
i mproper rejection of material and relevant
evi dence or partly on evidence and partly on
suspi ci ons, conjectures or surmses and if it
does anythinng of the sort, its findings, even

though on questions of fact, will be Iliable
to, be set aside by | this court."
These observations were again referred to and adopted. in

Lal chand Bhagat Anmbica Ram v. Commi ssioner of |ncome-tax,
Bi har «and Oissa(l).  See al so Meenakshi MIIls, Madurai v.
Conmi ssi oner of Incone-tax(2) where Venkataranma Ayyar, J.
sunmed, . ‘'upthe position enmerging on the several decisions
referred to by him
"It appears to wus that apart from the
ci rcunmstances to which we have referred
justifying-an interference with, the findings
set /out-in the statenent of the case,, what
has to be considered in all those cases is,
whet her on the materials on, record, the, true
and the only reasonabl e conclusion is the one
which  is contrary to that found by t he

Tri bunal’."
The Tribunal in our view has failed to take i nto account the
rel evant material on record in arrivingat its findings, It

has further acted on inadnissible evidence and also based
its conclusion on conjectures, surm ses-and wong | facts.

It ha(] further failed to consider the probabilities of the
case on which the Incone-tax Oficer and the Appellate

Assi stant Conmi ssi oner placed a great deal of enphasis. It’
seens to have been influenced greatly

(1) 37 I.T.R 288 at 295. (2) 31 1.T.R 28 at 50.
L498 SupCl/73
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by the fact that the sale of the shares by the vendor
conpanies to Rana took place in the Allahabad Bank in the,
presence of Wod, the General Manager, w thout taking the
probabilities of the case into consideration in- support of
which four letters of Wod produced by the assessee were
relied upon. It may be noted that no material is placed on
the record to show as to how Wod cane into the picture. At
the tinme the inmpugned transactions | ook place, neither’ the
conpanies that sold the shares nor the Rana were the
custonmers of Allahabad Bank. The share scrips were not in
the possession of the Bank nor the, sale transactions were
put through the Bank. The name of Wod was either dragged
to give it an air of credibility to the transaction or  Wod
was a busy body who was willing to lend his nanme to
apparently spurious transaction. The letters said to have,
been sent by Wod are not proved; Wod was not exami ned. No
explanation is forthconming for his non-exani nation. The
curious thing is that the Tribunal after rejecting the
statement of the present General Manager of the Bank as
i nadm ssible, relied on a portion of that statement for the
proof of Wod's signature. It nay be noticed that there is
no of fici al record of the transacti on, no prior
correspondence, no broker, no receipt for the cash noney of
Rs. 10, 80,000/- nor is there any valid reason given for the
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unusual procedure adopted of routing the noney through Wod
when neither the vendor conpany nor Rana nor Durga Prasad
had any bank accounts with the Allahabad Bank, Calcutta.
The force of this omission was felt by the Tribunal which
was al so of the view that "there should have been some kind
of correspondence before the Rana agreed to purchase the
bl ock of shares fromthe two collieries."” It however slurred
over the lacuna by seeking to put the blane for the om ssion
on the Income-tax Oficer who it thought ought to have
guesti oned the assessee and called on the vendor comnpanies
to explain how the transactions were actually finalised.
VWen as we will see, an official of the vendor conpanies was
called, he said that they were kept in the dark about the
transactions for nearly two years, who else could the
I ncome-tax O ficer examne? It was the duty of the assessee
to produce correspondence if there was any, but for that
omi ssion no blane can attach to the Incone-tax Oficer

That apart, Wod was not produced and there is nothing to
show that these letters were witten by him It is also
apparent ‘that these letters though witten on the officia

note paper of the Al ahabad Bank Ltd. Calcutta give no
reference nunber nor are there any office copies of those

letters in the bank. ~In fact the case of the assessee is
that the sales on behalf of the vendor conpanies were
effected in My /and August 1953. In. respect of the

transactions, on each of these occasions it is said that
there are two letters of Wod dated the 30th May, 1953 and
28th August, 1953. One letter ~of 30th May, 1953 s
addressed to M C. Ltd., intimating
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to themthat 35,000 ordinary shares in S.- K G Sugar Co.,
Ltd. were duly delivered to Rana agai nst paynent  of Rs.
2,80, 000/ whi ch anobunt has been paid to Durga Prasad. The
other letter on the sane day was addressed to D. J. C.. Ltd.
in respect of which 40,000 ordinary shares in S. K G Sugar
Co. Ltd. were duly delivered to Rana agai nst paynent of Rs.
3,20,000/- which amount was al so said to have been paid to
Durga Prasad. It nay be observed that these two |letters are
with reference to the letters of the vendor conpanies of the
day before i.e., the, 29th May, 1953 but the letters
referred to have not been produced by the assessee. |f such
letters were actually witten to Wod by the vendor
conpani es on 29th May 1953 the assessee could have produced
or got them to be produced in the same way as he has
produced the letters of Wod from the ~custody of the
respecti ve vendor conpanies. It may also be noticed that in
the two letters of 30th May, 1953 of Wod there is no
mention of Durga Prasad havi ng executed any prom ssory notes
and receipts in favour of the vendor conpanies in respect of
the noney said to have been paid to him In the two letters
of the 28th August 1953 addressed to the vendor conpanies,
there is no reference to any prior correspondence w th then

but there is a reference to the pronote and receipts  which
are said to have been handed over by Durga Prasad to the
respective conpanies in respect of Rs. 80,000/- received
fromthe Rana agai nst the delivery of 10,000 ordinary shares
of R 1. Ltd. belonging to M C Ltd. and Rs. 4,00,000/- in
respect of 50,000 ordinary shares of the sane conpany
belonging to D. J. C Ltd. The prom ssory notes and
recei pts nmentioned in these letters were again not produced
by the assessee nor did he cause themto be produced from
t he vendor conpani es. In spite of t hese serious
infirmties, the Tribunal has strongly relied on these
letters assunming wongly that they were either adnmitted or
proved.
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The letters of the General Manager Wod say that the cash
received from Rana on the two occasions on account of the
vendor conpaniees was paid to Durga Prasad at the bank
counter by him The Tribunal states that the departmnment has
not questioned the fact that the share scrips were handed
over to Rana aGainst the receipt of cash or that when the
cash was received, it was advanced as |oan to Durga Prasad.
In fact it asserts that "where the factumof. sale of shares
by the two conpani es has not been chall enged the fact that
they took place in the presence of M. J. F. Wod cannot be
guestioned irrespective of whether the Rana was acting on
his own behalf or as nane |ender of anybody else". It
further states : "once the signature is genuine and the
letters are found to have been typed from the bank’s
typewiter we cannot cast any doubt on the genuineness of
the letters in the absence of evidence to establish any
fraud or forgery." There is ~absolutely no evidence or
suggestion to justify the statement that the four letters of
Wod
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were typed on the Bank’'s typewiter. An exanple of the
manner in which the Tribunal speculated is illustrated by

the follow ng

"The ‘two colliery conpanies were also not
cal l ed upon to explain how the transacti on was
actual ly finalised. |In these circunmstances we
can ' only speculate onhow the Rana came to
make ‘a definite offer, and actually purchased
the’ 'shares across the counter ' of All ahabad
Bank Ltd. W nust assune that having prom sed
to, arrange the loan of Rs. 10,80,000/- to Sr

Durga Prasad, the assessee might have expl ored
t he neans of keeping up the pronise.

Evi dently he shoul d have suggested to the two
colliery conpanies to dispose of their
holdings to R 1. Ltd. and S. K /G Ltd
especi al |y when the conpani es woul d be naking
a profit of nearly Rs. 3,00,000/by the sale of
the shares at the market price. It is, quite
conceivable that if the assessee had net the
Rana before the Rana mi ght have talked to the
assessee about his intention to make sone

investrments to, the tune of Rs. 10 |akhs and

the Rana ulti matel yhave expressed hi's

willingness to invest thepurchase of S. K G

Ltd., and R |. Ltd. shares.Having regard to
the purchase of the sale of the shares, and
the fact that one single individual was
prepared to take over the shares at the narket
price,, we are of opinion that no inportance

could be attached to the absence of any broker

for effecting the transaction."
In our viewthere is ample justification for the comment of
the |learned Additional Solicitor General that the Tribuna
was mi sreadi ngt he evidence and was indul ging in conjectures
and surm ses. The Incone-tax Oficer after referring to the
fact that neitherthe vendor conpanies nor the alleged
vendee or Durga Prasad of Tumsar had any account with the
Al | ahabad Bank at that time, that the shares were not in the
custody of the bank, that neither the Bank nor Wod has
given any explanation as to how the General Manager of the
Bank cane into the picture observed that obviously such a
transaction, could not have taken place through the Bank
unl ess sone person having sufficient influence on the Bank
was behind it. Shri Kalyan Shum Shera J. B. Rana had no
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relations with the Bank at that tinme. It is thus clear that
sone one el se was behind the transaction and that the Rana
was nerely acting as a benami dar. Even after the remand
report, the’ Incone-tax Officer observed that the sale to
the Rana was unreal’. The Appellate Assistant Conm ssioner
pointed out in his order that the Income-tax O ficer bad
treated the letter of Wod as a questionable docunent.

These findi ngs and observations anply denonstrate the error
the Tribunal had conmmitted in thinking that the departnent
had not questioned either the letters of
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Wod or the fact that the share scrips were handed over to
the Rana against the recei pt of cash or that when the cash
was received, it was advanced as a loan to Durga Prasad. 1In
fact, it was stated that Durga Prasad had adnitted to have
recei ved the noney in the Bank. This would inply that Durga
Prasad recei ved Rs. 10, 80, 000/ -~ on two occasi ons once on the
30th My and the other on 28th August 1953 and both the
times at  the Allahabad Bank. According to the first
statenment' of Durga Prasad dated 21st Decenber 1956 which was
produced before us it appears that before going to Calcutta
on some business he had already had a talk in Delhi with the
assessee about securing a loan to expand his business and
the assessee assured himthat he would help him VWhen he
went to Calcutta, he net the assessee there and the assessee
granted himthe loan of Rs. 10,80,000/-. He says that the
sum was received by himin currency notes at the counter of
Al'l ahabad Bank Ltd., Calcutta and that he took the cash in
person, travelled to Sunsar in the Calcutta Miil and handed
it over to, his munshi, Kasheorao who entered it in the cash
book. He admits that he did not deposit- it in any bank

Later, after the remand, he changed his statenent and said
that the assessee never agreed to arrange for the loan and
it was not true that he prom sed to grant the loan 'to him
personal ly and that the | oan was arranged fromthe D J. C.
Ltd. and M C Ltd. fromout of the, sale proceeds of
shares, that there were two loans in May and August 1953,
that the suns were disbursed by the General Manager of the
Bank on behal f of the conpanies and that the Nepali Rana was
present in the General Manager’s. room Even so, the
statenment, that he received Rs. 10,80,000 at the counter of
the Al l ahabab Bank, that he got the whol e amobunt in one  day
and took. it to Tunsar would itself belie the transaction
because it is difficult to explain away the statement that
he took the noney personally to, Tunmsar in the Calcutta
Mail. |If he received the amount in two instalments, he does
not say when again be came to Calcutta and bow he took the
second instal nent. The positive statement on the first
occasion and the incongruities in the second should /have
been sufficient for the Tribunal, if it had cared to
consider the evidence in a reasonable manner it would have
cane to a different and opposite conclusion. The Tribuna

further states that admittedly the vendor conpanies had no
cash and found the noney only on the sale of the shares.
There is absolutely no evidence for this finding. Again-the
Tribunal held that the Incone-tax Oficer did not give a
finding that the assessee bad advanced Rs. 10, 80,000/- as a
loan from out of his secreted nmoneys. This statenent s

i ncorrect. The Income-tax Oficer in his order of 30th
August 1958 did say that that anmount was advanced by the
assessee. The att enpt of the assessee to gi ve

respectability to the transactions by putting forward the
General Manager of the Allahabad Bank as the man through
whom t he transaction took
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pl ace cannot succeed as the letters pr oduced are
i nadm ssi ble in evidence.

It is further contended that the sale of the shares was
entered in the books of the respective vendor conpanies on
30th May and 28th August 1953. This by itself does not show
that the entries were contenporaneous and have not been
ent ered subsequently. This doubt is further strengthened by
the admi ssion of Onkar Mal Dal mia, Secretary-cum Accountant
of M C Ltd. and D. J. C Ltd. that he went to Calcutta in
August or Septenber 1953 and obtai ned the shares from M. B.
D. Dujari, Accountant of Ashoka Marketing Ltd. and took them
for inspection to the auditors after which he returned the
shares to M. B. D. Dujari. The shares which were alleged
to have been sold to Rana and delivered to himin My and
August 1953 were in fact Ilying in Ashoka Marketing Ltd.
which is a concern of the assessee and his famly. Thi s
conpany is debited with ' not only the personal expenses and
the salaries of donestic servants etc. but also wth the
assessee’ s salary of Rs. 8,000 a nonth.

The statenent of Onkar Mal Dalma was recorded on 9th
Decenmber 1958 and 50 days thereafter -even though he admtted
that he received copies of his statenent tried as an after

t hought to explain away his previous statenment saying
that the shares of R 1. Ltd. and S. . K G Sugar Ltd

were not shown to the auditors at that time and t hat
evidently what he stated was a nistake as by August or
Septenber the respective conpanies had already sold away
those shares. The, Inconme-tax Oficer had ‘rejected this
latter statenent of Dalma and the Tribunal has not taken
this fact into consideration. It cannot be said that the

Income-tax O ficer or the Appellate Assistant ~Conmi ssioner
were not justified in rejecting the explanation and acting
on his first statement. According to the Accountant ' Menber
the statement of Dalmia of his having seen the share 'scrips
in the Ashoka Marketing Co., was one anmong those he
considered irrelevant. But such a conclusion appears to us
to be inconprehensible and totally unwarranted. It is an
i mportant circunstance if established and in our viewit had
been so held to have been established. The further observa-
tions that Dalnmia s statement was due to sone confusion is
nerely to have recourse to speci al pl eadi ngs for
neutralising a vital circunstance.

The Tribunal has also not taken into consideration _another
circunstance adverted to by the Incone-tax Officer which is
that according to Bishnoi, the Director and Principa
Oficer of DDJ.C. Ltd. and M C. Ltd. he had no know edge of
the transactions till they were confirmed in the meeting of
the Board of Directors. It ’has ’however been 'urged  that
Bi shnoi could not have any know edge of the transaction
earlier until the share transfer matters
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came up for confirmation in the neeting of the Board of
Directors. This is a rather surprising contention because

if the assessee, as the Tribunal stated, had no controlling
interest in the vendor conpanies and had in fact sold these
shares to Rana, the Director and Principal Oficer of the
Conpany would certainly be, expected to have know edge of
the transactions. The fact is that though Rana is said to,
have purchased the shares in May and August 1953 these
shares were in the custody of the Ashoka Marketing Ltd. from
Septenber 1953 to April 1955 when they were transferred in
the nanme of Rana. The Inconme-tax Oficer had also pointed
out that dividends were declared in April and June 1954
aggregating to Rs. 2,00,000/- but no attenpt was made by
Rana till April 1955 to claimthese dividends. We cannot
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accept the Tribunal’s explanation as reasonable when it says
: "If Rana was not of sufficient neans it could be said that
he would be in haste to collect the dividends amounting to
about Rs. 2 lakhs". The Tribunal further states that Rana
could not <collect the dividends till he got hi nsel f
regi stered as a shareholder "which he did in April 1955".
The question, however, is, why did not Rana get the shares
transferred in his nane and why were they allowed to remain
in the possession of Ashoka Marketing Conpany when such a
l arge sumof Rs. 2,00,000/- which even a rich man, assum ng
that Rana was a substantial person would not take steps to
receive inmrediately and would forego a substantial income
frominterest thereon for a whol e year

Dealing with the earlier statement of Onkar Mal Dalmia, the
Tribunal states that if the Incone-tax Officer wi shed to
adhere to that statenent, which would inmply that D. J. C
Ltd. and M C. Ltd. advanced Rs. 10,80,000/- to Durga Prasad
from out of their own secreted profits on the footing that
there was no sale of shares to R T. Ltd. and S. K G Ltd.
held by them no question would arise of treating the Rana
as the benam dar of the assessees. ~Besides. according to,
it, that statement would be irrelevant once it is adnitted
that there has been a real sale by the two conpanies in My
and August 1 953. In this connection it. further observed
that the factum of 'sale of the, shares by the two conpanies
has not been challenged nor the fact that  the sale took
pl ace in the presence of Wod been questioned, irrespective
of whether the Rana was acting on his own account or as
nane |ender of anybody else. This entire conclusion is
based on an unwarranted assunption and a wong reading of
the Income-tax O ficer’s finding . The case  of the
departnent throughout has been that there was no sale of
shares at all to Rana and that the real purchaser is the
assessee.

The non-, exami nation of Rana is also a significant fact and
a great many excuses have been (riven for the emssion to
exam ne him \Wether Rana was a Person who had substantia
means or not need not be considered but his evidence was
essential for the
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assessees case. The Departnment gave every opportunity to
the assessee to exam ne him The assessee as well as Podar
with whom the as was concerned,. gave at |least two different
addresses at which not only. was Rana not found but the,
evi dence was that he never. stayed at pay of. those places.
The statement that the assessee could not be expected to
produce Rana and that the income-tax, O ficer had even gone.
to Nepal to ascertain, his whereabouts and having, traced
him and met him it should be, inferred that he  nust / have
infornmed the Incone-tax Officer that he had purchased the
shares, is also without substance. |If the assessee could
not produce him he was at any rate able to get a letter
dated 26th 'August, 1956 from him which was wrongl y
described as an affidavit. It was. on a plain paper  "and
neither attested by anyone authorised to attest affidavits
nor narked or stanped by any judicial authority. Wen the
Rana was willing to oblige the assessee, he could have
easily expressed his willingness either to give evidence
before the Income-tax Oficer or nade his statenent on
affidavit. Neither of which was done.

Anot her inportant factor to be considered is that after the
shares were transferred in the nane of Rana in 1955, Rana is
said to have opened, an account in his nane in the Al ahabad
Bank and was said to be selling themin the- market in lots
and whenever their- sale proceeds accunulated he would
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withdraw it by cheques. Nandan Lal Podar said he,
i ntroduced Rana to the Bank. |t also appears that Podar

was a Director and a cl ose associ ate of the assessee. There
is no discussion of this person’s evidence by the Accountant
Menber t hough Judi cial Menber thought that it was
unsatisfactory. |In the course of one year i.e., from Apri

1955 to 1956 Rana is alleged to have w thdrawn | arge anmounts
by ni ne cheques aggregating to Rs. 38 | akhs. These cheques
were said to have been sent for by Rana sitting at 11 dive
Row, Cal cutta, which is the address of the assessee and al so
of the Sahu Jain concerns. These cheques were bearer
cheques for |akhs of rupees and encashed through one A C
Das, peon of Ashoka 'Marketing Ltd. The letters of
authorisation given to Das were typed in identical form
bearing only the signature of Rana, the other entries having
been filled up by soneone el'se. These |arge amounts brought
by A, C. Das in, cash were handed over in the office of Sahu
Jain concerns. A. C Das states that he was directed to
render this service for the Rana by T. D. Dujari. Duj ar i
said that ~when he had gone to Jain (assessee) for office
work, the latter introduced himto Rana and asked Dujari to
assist Rana if the latter so desired and that some days
|ater Rana cane to himwith a request for a bearer to fetch
noney fromthe bank and that Rana hinsel f handed the cheques
to A C. Das. The /Judicial Menber thought that this raises

some doubt on the genui neness of Rana’'s transactions. The
Account ant - Menber' t hought that the statenent
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of A. C. Das was positive evidence and the Departnment had
not produced any material to showthat the nbneys were
actually wthdrawn from the Bank and collected on
behal f of the assessed. This again was an  unreasonabl e,
assunption for the only way that fact coul d have been proved
is to establish primary facts. from which an inference that

it was the assessee to whom the ampbunt- was paid. It cannot
be expected of A C, ])as, an enployee of assessee’s

concern and who was reluctant to appear before, the / Incone-
tax Officer to state that he in fact gave,, the noney to the
assessee. The Account ant Menber however woul d have ‘relied
on that evidence for he says "if it had been established
that A C. Das was in the enploy, of Ashoka Marketing Ltd.
in 1955-56, it would have cast a serious doubt about the
acceptability of the wevidence of A C Das. " Thi-s
observation overlooks the fact that A C Das in _-his
deposition made on 18th Decenber 1962 stated that he used to
receive pay fromMs. Ashoka Marketing Ltd. and in the
Remand Report of [|.T.0 dated 12th April 1963 it was
observed that there was docunentary proof that A C. Das was
an enployee of the Ashoka Marketing Ltd. None of/ the
contradictions in A C Das's evidence nentioned in the
remand report dated 12th April 1963 were adverted to or
di scussed by the Tribunal. It also did not notice that A

C. Das was really the assessee’s wi tness which is borne out
by what was stated in that remand report that A C. Das
continued to be an enpl oyee of Sahu Jain G oup of Conpanies,
that he was ultinmately found in the house of Sahu Jain at
11 dive Row, Calcutta when a notice under s. 37 was served
on himon 9th Novenber 1962 asking him to, appear on 12th
Novermber, 1962 and that he actually turned up on 17th
Novermber, 1962. Dealing with this aspect, the Incone-tax
Oficer observed "this period of absence was rat her
"meani ngful’." This has not been discussed or comented upon
by the Tribunal nor, has it considered any of the adverse
circunstances referred to by the Incone-tax Officer in his
remand report in which he discussed the inprobability of the
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story of the withdrawal of the nobneys by A C. Das as an
agent of Rana.

We have already pointed out the inprobability of the story
of Durga Prasad that he received Rs. 10,80,000/- at the
counter of the All ahabad Bank. The positive statenment that
the loan was given to himby the assessee and that he took
this amount personally to Tumsar travelling in the Calcutta
Mail, though retracted, was relied upon by the Incone-tax
Oficer for the conclusion that this anbunt was lent by the
assessee and it was income from undisclosed sources.

From the above discussion it is clear that the findings
reached by the Tribunal are wholly vitiated. No judicia
tribunal properly instructed could have arrived at those
findings. W are therefore
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constrained to ignore those findings and reexani ne the issue
arising for decision on the basis of the material on record.
The guestion thenis, whether the depart ment has
satisfactorily established that Rana was not the rea
pur chaser of the shares and that he was a nere nane | ender
We have broadly stated the relevant facts earlier. W wll
now summarise the facts and circunstances-even at the risk
of some repetition-which goto establish that the Rana was a
nmere nane-lender. They are :-

1. There is not evidence to show that the Rana’'s financi al
position was such that he was in a position to purchase the
shares in question. It is not shown that he had any bank
bal ance either in this country or in _any other country.

2. The Rana has not cared to appear before the authorities
under the Act though several opportunities were afforded to
himto do so for explaining the circunstances under which he
purchased those shares.

3. The purchase price of the shares anmounting to severa

| akhs of rupees was not paid by cheque or cheques. The sane
is said to have been paid-in cash. This is a wholly
i mpr obabl e circunstance

4. The Rana had not entered into any correspondence’ with

the conpani es concerned for the purchase of the shares. He
had not engaged the services of any brokers for making
pur chases. It is not shown how the Rana came to know that

the conpanies in question were wanting to sell the shares.
5.1t is not shown why the transactions in the said shares
shoul d have taken place in the presence of Wod. Wod had
nothing to do with the transactions. Neither the Rana nor
the conpani es which sold the shares had any dealings wth
the Allahabad Bank at the relevant time. The share scrips
were not in the possession of the Al ahabad Bank. ~ The noney
was not paid through the All ahabad Bank. The ' letters of
Wbod on which considerable reliance was. placed did not bear
any office serial nunber. No copies of those letters' were
available in the Allahabad Bank. It is not explained how
Wod cane into the picture

6.1f Rana was the purchaser of the shares, he should have
been in possession of the share scrips. They were -his
docunents of title. W have earlier pointed out that the
share scrips were in the possession of Ashok Marketing Co.
It is not explained how those scrips happened to be in the
possessi on of the Ashoka Marketing Co.

7.Bven after the alleged sale of the shares in favour of the
Rana, Rana did not take any steps to have the sharer
regi stered
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in his name for nearly If years. This circunstance again is
not expl ai ned.

8. The Rana did not care to collect the huge dividends
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that were declared in respect of those shares totalling
about Rs. 2 |akhs for a year and hal f.

9. The Rana never cared to attend any general neeting of
the conpany nor did be appoint any proxy on his behal f.

10.1t was only when the price of those shares went up in the
mar ket and that when they had to be sold the Rana is said to
have opened an account in the All ahabad Bank in which were
credited suns of about Rs. 38 |lakhs; got by the sale of
those shares. Practically all these anbunts were said to,
have been realised by the Rana by issuing bearer cheques in
favour of a peon of Ashok Marketing Co. who had been
casually introduced to him The Rana could not have been
too bhig to go to the bank to collect these huge amounts, if
he was the real owner of the, noney.

He is said to have waited in the prem ses belonging to Sahu
Jain Co. and sent these bearer cheques through the’ said
peon. It is further said that-with a viewto see that the
peon di.d not mi sappropriate the noney, Rana used to send his
own driver with him |If that was so, it is not explained
why Rana did not give the bearer cheques to his driver
hinself if the driver was so trustworthy And it is not
expl ai ned what the Rana did with the noney so coll ected.

The above enunerated circunstances are tell-tale. The only
reasonabl e i nference that can be drawn from those
circunstances is that the Rana was a nmere nane | ender. The
conclusion reached by the Incone-tax O ficer and t he
Appel | ate Assistant Commi ssioner that the Rana was a nere
name- | ender is a 'reasonable conclusion. Nei t her t he
Tri bunal nor the H'gh Court has given any good reasons for
rejecting those concl usions.

The next question is, whether the departnent has established
that the Rana was a benanmidar for  the “assessee. As
nentioned earlier, it is not sufficient if" the departnent
establishes that the Rana was the benanmidar for sonebody.
It nmust go further and establish that the Rana was the
benam dar of the assessee. There are good reasons to come
to a conclusion that the Rana was the benam dar of the
assessee. These are, as have been noted al ready

1. The cl ose associ ation of the assessee with the Rana, which
is evident from the record. It was the assesee who
i ntroduced the Rana to Nandlal who was a cl ose associate of
the assessee and it was Nandl al who introduced the Rana to
the All ahabad Bank.
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Rana did, not go to collect the noney from the Allahabad
Bank but is said to have stayed in the prenises of Sahu Jain
Co., a company wth which the assessee was cl osely
associ ated and further a peon who gets the noney from the
bank was residing in the house of Sahu Jain, 11 dive Row
when the notice under s. 137 of the Act was served on/ him
According to this peon, A C Das it was Dujaria who asked
himto render that service to Rana. According to Dujaria it
was the. assessee Jain who introduced himto Rana and asked
him to assist the Rana. It also appears fromthe evidence
adduced on behalf of the assessee that the huge anount  of
about Rs. 38 | akhs collected by the Al ahabad Bank was rea-
lised by the Rana by issuing bearer cheques to the above
nmenti oned peon of Ashoka Marketing Co., an assessee’s
concern. Further, it was the assessee who produced the so-
called affidavit of the Rana but at the sanme time would not
produce the Rana for exam nation for obvious reasons.

2.The D. J. C Ltd. and M C. Ltd., would not have sold
suddenly the shares without any previ ous correspondence or
wi t h-, out even informing. the conpany’s secretary or
Director, wunless of course, there was intercession by some
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one who had influence ,.over those conpanies.
3. There is no admi ssible, evidence to establish that Rana
brought a bagful of currency notes and gave it to the

comnpani es. Even if the Rana had paid, the price, in. cash
to, the conpanies, the conpani es woul d have deposited those
amounts in some bank. ’'On the other hand, those comnpanies

are said to have given the ,entire price realised by the
safe of the shares immediately as a loan to one, Durga
Prasad on the basis of the two promssory notes. In
di scussing this aspect.we had: pointed out the incongruity
in the first and the second statement of Durga Prasad to
show that the | oan, of Rs. 10, 80,000/- was said to have been
given to himby the vendor, conpanies in- one |unpsum that
he carried this huge amount from Cal cutta to Nagpur and gave
it to his Munimand that he never deposited that amunt in
any bank. There is also atotal absence of any material to
show how Durga Prasad had spent these anpunts. AR these
circunmstances would clearly indicate that the story is a
fictitious one and that the alleged loan to Durga Prasad is
a pure fabrication. It is therefore clear that Durga Prasad
is no other than a nmere puppet of the assessee.

4. The shares alleged to have been purchased by the Rana
were found to be in possession of Ashoka Marketing Co., a
concern practically owned by the assessee. Unl ess the
assessee was the purchaser of those shares, the shares could
not have been in the possession of the Ashoka Marketing Co.
It is reasonable to assune that after the alleged sale, the
assessee was in possession of the shares through Ashoka
Mar ket i ng Comnpany.
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5. After the, shares were sold the noney was collected
and. brought fromthe bank as pointed out above by the peon
A. C.Das of the Ashoka Marketing, ~Co. ~on nine bearer
cheques and according to AL C. Das he paid those ambunts to
the Ran- a in the prem ses of the assessee Sahu Jain at, 1
1" dive Row.

From the circunstances above enunerated, the |ncone-tax.
Oficer and the Appellate Assistant Conmi ssioner were fully
justified in drawing an inference that the Rana was a nane
| ender, for the assessee. Neither the Tribunal nor the H gh
Court has given good reasons for displacing. the conclusions
reached by the Incone-tax Oficer and the Appell ate
Assi stant Conm ssioner They had a duty to examne the
reasons, given by those authorities before rejecting them.
For the reasons stated above, we answer questions Nos. 2
"and” 3 'referred to the High Court in the negative and in
favour of 'the Revenue. The answer to question No. | has
not been pressed and hence we need not answer ‘it. In_ the
result these appeals are allowed with costs both in 'this
Court as well as in the Hi gh Court

K. B. N Appeal s al | owed
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