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ACT:
Gratuity--Qualifying period of service and calculation
of amounts--Tests for determ nation.

HEADNOTE

In an industrial dispute between the appellant mll and
its worknen relating to the paynment of gratuity, the |ndus-
trial Tribunal franmed a gratuity schene and gave the neces-
sary guidelines for its inplenentation. Special |eave was
granted to the appellant by this Court on the limted ques-
ti on whether the correct principles on which gratuity should
be payabl e had been followed in this case or not. Since the
maki ng of the award, the Paynent of G atuity Act, 1972 was
passed, which, by s. 4(5) gave an option to the workers to
choose between the gratuity schene under the award and the
one under the statute. The workers, however, 'did not put in
their appearance in this Court:

It was contended on behalf of the appellant ~that the
qual i fyi ng period of service for earning gratuity was ten
years and for calculating the anount of gratuity basic
wages W t hout addi ng dearness all owance should be the basis
as laid down by some decisions of this Court and the tribu-
nal was wong in holding 5 years as the qualifying service
and basic wages and dearness all owance as the basis for
cal cul ati ng the anobunt of gratuity.

HELD: There is nothing fundanentally flawsone in the 5-
year period being fixed as the qualifying service. The
Tribunal was realistic in fixing the period of eligible
qual i fying service as continUoUs service counted with refer-
ence to the conpleted years as defined in s. 2(c) of the
Act. [100 C&F]

(1) In sone cases, this Court highlighted the view that
the determination of gratuity is not based on any definite
rules and each case nust depend upon the prosperity of the
concern, the needs of the worknen and the prevailing econom
ic conditions examned in the light of the auxiliary bene-
fits which the worknmen nmay get on determ nation of enploy-
nment . It was also held that stability of the concern
profits made 'in the past, the future prospects and capacity
should be the relevant circunstances which the Tribuna
shoul d take into account in giving its award. Awar ds
are’ given on circunmstances peculiar to each dispute and the
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Tribunals are, to a large extent, free fromthe restrictions

of technical considerations inposed on courts. In short,
the approach of the Tribunal should be what may be de-
scribed as its legal hunch or horse-sense. Cases like

Gazi abad Engineering Co. accept the position that. while
gratuity is wusually related to the basic wage, a departure
may be made by relating it to the consolidated wage if there
be sonme strong evidence or excepti onal ci rcunst ances
justifying that course. The real reason why sonme cases
like British Paints required a qualifying period of 10
years was that a | onger mninmumperiod for earning gratuity
in the case of voluntary retirement or resignation would
ensure that worknmen did not | eave one concern for another
after putting in the short mninmumservice qualifying for
gratuity. But “current conditions nust control the Tribu-
nal’s conscience infinalizing the terms of the gratuity
schenme. Col ossal unenploynent at all levels of workers in
the country today nmeans that a worker will not |eave his
enpl oyment ~nerely because he has qualified hinself for
gratuity ~In an economic situation where there is a glut of
[labour— in the market and unenpl oynent stares the working
class in the face it i's theoretical to contend that enploy-
ees will hop fromindustry to industry unless the qualifying
period for earning gratuity is raised to 10 years. [98 H
99D, IO A/ D, E, F.]

(2) Wages will nean and include basic wages and dearness
al  owance and nothing else. This corresponds to s. 2(s) of
the Act. 'Sone of the decisions refer to basic wages and
others to consolidated wages as the foundation for
92
conputation of gratuity. These are matters of discretion
and the "feel" of the circunstances prevalent in the indus-
try by the Tribunal and, unless it has gone wong in the
exercise of its discretion the award should stand. In the
Payment of Gratuity Act also it is not basic wages but gross
wages inclusive of dearness allowance which had been taken
as the basis. [101 B; 100 G H]

Del hi Coth & General MIls Co. v. Worrknen & Ors. [1969]
2 SCR 307, British Paints [1969] 2 SCR 523, Hydro-Engi-
neers [1969] 1 SCR 1.56, Hi ndustan Antibiotics, [1967] 1 SCR
672, Bengal Chem cal & Pharanaceutical Works Ltd., [1959]
Suppl. 2 SCR 136, Gaziabad Engineering Co., [1970] 2 SCR
622 and Calcutta Insurance Co. Ltd. [1967] 2 SCR 596 re-
ferred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal” No. 1539 | of
1970.

(Appeal by Special Leave fromthe Award dated 1/31-10-69
of the Industrial Tribunal Allahabad in Ref. No. 20/58
"published in the U P. Gazette dated the 10th Jan. 1970).

. N Shroff, for the appellant.
P. H. Parekh, for the respondent.
The Judgrment of the Court was delivered by.

KRI SHNA | YER, J.--A dispute between the appellant nill
(the Strawboard Manufacturing Conpany Ltd) and its worknen,
regarding a scheme of gratuity, was referred to the Indus-
trial Tribunal, way back in February 1958, and, |long 19
years later, this Court is pronouncing on the validity of
the award nmde by the Tribunal in favour of the worknen:
Smal | wonder the respondent workmen, after this tiring and
traumatic tantalization, have not turned up to argue their
cause, although Shri Parekh, as amicus curiae, has filled
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the gap. Such an unhappy and not infrequent phenonmenon as
considerable delay in adjudication and inplenentation is
destructive of industrial peace and productive of disen-
chantment with [ abour jurisprudence. Naturally, even consti-
tutional provisions and governmental decisions about | abour
and concern for its welfare cease to achieve the desired
goals when the legal process linmps and lingers and rights
turn illusory’ when renedies prove elusive. The life of
rights is renmedies and a jurisprudence of ready reliefs
al one can inhibit the weaker nunbers of our land asking
the disturbing question: 'Is Law Dead ?’. Dicey wote |ong
ago:

"The saw ubi jus ibi renedium becones
from this point of view something nmuch nore
important than a nmere tautological proposi-
tion.  In its bearing upon constitutional |aw,
it~ means. that the Englishnen whose |abors
gradual ly formed the conplicated set of |aws
and institutions which we call the Constitu-
tion, fixed their nmnds far nore intently on
providing renedies for the enforcenent of
particular rights or for averting definite
wongs, than upon any declarations of the
Ri ghts of Man or Englishmen.”

(Jurisprudence of Renedies: University of Pennsylvania
Law Review, Vol. 117, Nov. 1968. p.l, 16).
It is nore than rhetoric to say that courts belong to the
peopl e.
93

"Judges occupy the-public’'s bench of justice. They
i npl enent the public’s sense of justice . If the Courts are
the fulcrumof the justice-system there is a strong case
for the reformof Court nethodol ogy and bestowal of atten-
tion on efficient nmanagenment of judicial | administration
O herwi se, the courts may be so overl oaded or 'so m smanaged
that they grind to a halt and citizens’ exercise of their

rights discouraged or frustrated. The vital aspects of
the jurisprudence of renedies include speeding the pace o
litigation ’'from the cradle to the grave’. ‘W are  reluc-
tant to make these self-critical observation’ s about putting
our house in order, but when the consuners of justice Iike

workmen | ose interest in the judicial process and are ab-
sent, |egislative unawareness of research and developnent as
to the needs of courts and sinplification and acceleration
of the judicative apparatus becone matters  of nationa
concern. Law s delays are in some neasure, caused by legis-
lative inaction in ,mking conmpetent, radical change in the
procedural |aws and sufficient financing and nodernising @ of
the justice systemas a high priority programe.

The chequered career of this lis and its zigzag clinb up
the precipice of justice contextually deserves brief narra-
tion. The order of reference was nade early in 1958, the
usual processual exercise before the Tribunal resulted in an
award on May 1, 1958 where the tribunal refused the relief
bearing on gratuity. The disappointed workers  challenged
the award before the Hi gh Court which set it aside in Novem
ber 1963--too long a hibernation in the H gh Court for a
| abour di spute where pronpt adjudication is the essence of
i ndustrial peace. Anyway, when the case cane back to the
tribunal, its decision took another six inscrutable vyears
and, on COctober 31, 1969 a fresh award was nmade whereunder
the tribunal framed a gratuity schenme and gave the guide-
lines thereof. This tinme the appellant mll straight cane
to the Supreme Court with the present appeal for which
special leave was granted in alimted way, in the sense
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that it was confined to the question "whether the correct
principles on which’' gratuity should be payable have been
followed in this case or not. It is a fact, though unfortu-
nate, that this labour litigation arrived in this Court in
1970 but its final chapter is being witten by this judgnment
only in 1977. And it is noteworthy that the facts are
brief, the legal issues small, the argunents brief and this
judgrment, but for general observations and traditiona
reference to rulings cited at the bar, could have been
j udi ci ously abbrevi at ed.

The main battle at the bar has been over the correct
principles in a scheme of gratuity for factory workers and
further whether those principles have been departed from
under the award assailed by the appellant. W nmay nention
at this stage, that the Parlianment has enacted the Payment
of Gratuity Act, 1972, which has cone into force with effect
from Septenber 16, 1972. Section 4(5) of -the said Act
gives an option to the workers to choose between the gratui-
ty schene under the award and the one under the statute.
Had t he workers been represented before this Court it mght
have been possible for us finally to close this controversy
or even produce a reasonable solution by discussion and
negoti ati on and persuade themto opt for
94
one or the/other schene. Early finality, credible certainty
and nutual ly assented sol utions, are the finer processes of
conflict-resolution-a pursuit-which baffles us here because
of |abour”s absence. Al that we can do, therefore, is to
adj udi cate upon the correctness or otherw se of the princi-
pl es which have gone into the gratuity schene prepared by
the tribunal in the light of the rulings of this Court and
the canons of industrial |aw.

We now proceed to item se the grounds of attack |evelled
by Shri 1.N Shroff for the appellant .and assay their worth
in the light of the submissions in defence of the award nade
by Shri P.H Parekh appearing as am cus curiae. Even here
we nmmy place on record our appreciation of Shri Parekh’s
services to the Court and the fairness of Shri Shroff in
maki ng his points on behalf of the appel ant.

The only dispute, which has ranified into a few issues,
relates to the gratuity schene the tribunal has franed.
Shri  Parekh is right in drawing our attention in limne to
the financial. insignificance, for the appellant,” of the
subject matter of this Iis and the consequential -disinclina-
tion we nust display to disturb the award. He has urged
that the total annual inmpact on the industry by the inple-
mentati on of the award is of ,the order of Rs. 3,000/- to a
substantial part of which the managenment has no objection
VWhat is nore, the appellant is prosperous enough to distrib-
ute dividends around 20% over the years. ~Further, | since
1972 an obligatory statutory gratuity schenme has cone into
force with the result that the econom c consequences of this
litigation, even if the appellant |oses are ‘narginal or
nil. This makes us ponder whether, in matters of less than
grave nonent, this court should, as part of high judicia
policy to arrest the tidal flow of unsubstantial litigation
turn away at the portals those who invoke our jurisdiction
to examne every case where sonme |egal principle has been
wrongl y decided, regardl ess of a sense of ’sunmt court’
perspective and the rare use of its reserve power so as
to preenpt a docket explosion and the injustice of delayed
justice and invest the H gh Courts and high tribunals wth
final |egal wisdom The anplitude of Art. 136 is ,nmeant nore
for exceptional situations than to serve as hospitable
basket to receive all challenges to seemingly erroneous
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judgrments in the country.

As stated earlier, we are confronted by an industria
dispute and are called upon .to apply the principles of
i ndustrial jurisprudence with its primary concern for peace
anmong the parties, contentnent of the worker's, the end
product being increased production informed by distributive
justice. Law, especially Labour Law, is the art of economc
order sustained by social justice. It ainse at pragmatic
success, but is guided by value-realities. It believes in
relativity and rejects absolutes. The recent constitutiona
amendment (Art. 43A) which enphasizes the workers’ role in
production as partners in the process, read in the light of

the wearlier accent on workers' rights and social justice,
gives a new status and sensitivity to industrial jurispru-
dence in our 'socialist republic’. This social philosophy

must informinterpretati on and adj udi cati on, a caveat needed
because precedents becone time-barred when societal ethos
progr esses. e

95

are not called upon to interpret an Act since, in this area
of law, the Paynent of Gratuity Act cane in on a later date.
Judge-nade | aw rul es the roost. Even so, are we fattered by
i nfl exi bl e norms hal Lowed by dated decisions ? Not in this
jurisdiction. “The golden rule in a rapidly changing
system ’'i's that there are no golden rules’. W should be
gui ded by realistic judicial responses to societal problens,
agai nst the back drop of the new, radical values inmplied in
"social justice to l|abour, the production backbone of the
nati on, adjusted to the environs of the particular industry
and its econom cs and ki ndered circunstances. The dynam cs
of labour |aw, rather than the bonded of old-time case-|law
answers questions of current justice. Cardozo had cautioned
in his 'The Nature of the Judicial Process’:

"That court best serves the l|aw which
recogni-zes that the rules of |aw which grew up
on a renote generation may, in the fullness of
experience, (by found to serve another genera-
tion badly, and which discards the old rule
when it finds that another rule of |aw repre-
sents what should be according to the  estab-
i shed and settled judgnment of society, and no
consi der abl e property rights have become

vested in reliance upon the old rule. It s
thus great witers upon the comon |aw have
di scovered the source and nethod of its
gromh, and inits gromh found its health
and life. It is not .andi, should not /be
stationary. Change of this character should
not be left to the legislature. If judges

have woefully msinterpreted the nores of
their day, or if the nores of their day are no
| onger those of ours, they ought not to tie,
in helpless submssion, the hands of / their
successors. "
(Cardozo: The Nature of the Judicial Process: “Yale
University Press pp. 151-152).
I ndeed, we are stating no new proposition since the profu-
si on of decisions assiduously presented before us states,
in sum that each case has to be decided; on the wupdated
justice of the fact-situations therein and the only | aw that
we can reasonably discern from the rUings we have read is
that there is no | aw but only justice, dependent on a varie-
ty of socio-economc variables, that the tribunal’s award,
if his perfornmance is not perverse in the process or the end
product. rmust be left well alone by this Court even. if some
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juristic failing or factual peccadillo can be discovered. A
guest for error and an inclination for correction, frequent-

ly exercised by higher Courts will do double injury. It
will take away the necessary initiative of the tribunal to
produce satisfactory results. It will delay the finality of

i ndustrial adjudication and thereby defeat the paranopunt
purpose of early re-adjustnent. Judicial decentralization
clains its price and it nmust be paid by ignoring errors |ess
than grave. Once this perspective is clear, our non-inter-
ference with this award is just. Myreover, an industria
tribunal rmust act on a |legal horse sense, rather than on
juristic abstractions, on rugged fairness rather than on
refined legalisns.. It is shop-floor justice. not five-star
| ovel i ness. The weaker qualify for protective order, in the
over-all view of the matter.

96

Gatuity for workers is no longer a gift but a right.
It is a vague, hunmanitarian expression of distributive
justice to partners in production for long, neritorious
servi ce. We have, therefore, adopt a broad and generous
approach to the probl enms posed before us by Shri Shroff
wi t hout being mechanistically precedent-bound or finically
| ooked into evidence.

Speaki ng generally, Shri Shroff focussed his fire-power
firstly-on/ the qualifying period of five years for earning
gratuity as against ten years sanctified in sone earlier
rulings and, secondly, on the basic wage, as contrasted with
the ’consolidated” wage being treated as the base for the
conputation  of gratuity. He did cite half-a-dozen of nore
cases of this court in support which, on closer scrutiny
and studied in the light of other citations Shri Parekh
enphasi zed, stand neutrali zed.

The Tribunal has itself referred to many rulings of this
Court, noted the features of the industry in question, the
hi gh dividends and "the |l ow wages and reached a via nedia
which we may regard as a prudent judicial resolution of the
sinmple conflict. The flavour of the social mlleu, the raw
realities of industrial conditions and the'locale and life-
style out there, are sensed by the tribunal better ‘than a
distant court of last resort  primarily specialising in
declaration of law. So we are |loathe to upset the scheme
unl ess the tribunal is grievously or egregiously in error

Shri Shroff staked his case on case-law alone and cull ed
passages which upheld basic wages as basic and ten-year
service for eligibility. Even here,-we nust nention that the
basic wage at the relevant time (revised subsequently) was
in the mserable range of Rs. 20/- per nensemand to /cal cu-
late gratuity on this pitiful rate, when after. 'long. and
nmeritorious service' the worker bids farewell to his | abour
life in the industry, is to be callous to basic justice.

The Human Today cannot be held captive by the
| ess-than-human vyesterday in a crucial area of social jus-
tice. So viewed, we are constrained to negative the two
prelimnary contentions urged by Shri Shroff while agreeing
with himon the smaller points of clarification sought.

We reproduce, at this stage, the decretal part of the award:
"The award, therefore, is that t he
enpl oyers should be required to frame a schene
of gratuity for their workmen. The details of
the gratuity scheme are as under

(a)On death of a workman while 15 days wages for each

in continous service or on att- conpl eted year of service
ai nment of the age of superann- subj ect to a maxi num of
uation or on retirenent or 15 nont hs.

resi gnati on due to continued
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ill health or on being incapi-

citated,

97
(b) On vol untary abandonent 15 days wages for each
0S service by a worknman conpl et aed year of cont-
in case not falling under i ni ous service subject
(a) or term nation of to the condition that no
service by enpl oyers gratuity will be payable

on a total service of
| ess than 5 years , but
this condition will not
apply in case of resign-
ation or discharge on the
grounds of physical disa-
bl ement or incapacity
(i) For the purposes of gratuity of a period
of ~ six months or over shall be reckoned as
"one year” while a period |less than 6 nonths
wi Il be ignored.
(ii) Gatuity shall be payable to the nom nee
of the workman - in case of his death or to his
legal heirs, if no one has been noninated by
the workman in this behalf.
(iii) "Wwages’ shall nean and include basic

wages and dear food allowance but shall not
i ncl ude bonus.
(iv) Gatuity will not be. allowed to a work-

man in case of a serious msconduct committed
by hi m such as insubordination, acts involving

noral turpitude, etc. In case of dammge to
the property of enployers or financial |oss,
the a,nmount to the extent of loss shall be
liable to be deducted fromthe anount of the
gratuity.

(v) The basis of payment of gratuity shall be
aver age earnings of a workman during the |ast
three years."

One of the | eading cases both sides referred tois the
Delhi Cdoth & General MIls Co., v. Wrrkmen & O's. (1) In

this decision

the court did make the point:

"That gratuity is not in its present day
concept merely a gift made by the enployer in
his own discretion. The worknmen have in
course of tine acquired a right to-gratuity on
det ermi nati on of enploynent _provided the
enpl oyer can afford, having regard to his
financial conditions to pay it."

Shah, J. speaking for the Court, also enpha-
si zed what we have al ready adverted to:

"W consider it right to observe that \in
adj udi cation of industrial “disputes settled
[ egal principles have little play; the awards
made by industrial tribunals are often the
result of ad hoc determ nation of dispnted
guestions, and each determination for.as a
pr ecedent for determination of other dis-
pute. An attenpt to search for principle from
the law built up on those precedents is a
futile exercise. To the
(1) [1969] 2 S.C R 307.

98

Courts accustoned to apply settled principles
to facts determ ned by the application of the
judicial process, an essay into the unsur-
veyed expenses of the |law of industrial rela-
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tions with neither a conpass.nor a guide, but
only the pillars of precedents is a disheart-
eni ng experience. The Constitution has howev-
er invested this Court with the power to sit
i n appeal over the awards of Industrial Tribu-
nals which are, it is said, rounded on the
sonmewhat hazy background of nmmintenance of
i ndustrial peace, which secures the prosperity
of the industry and the inmprovenent of the
conditions of workmen enployed in the indus-
try, and in the absence of principles, prece-
dents may have to be adopted as guides--some-
what. reluctantly to. secure sone reasonable
degree of uniformty of harnony in the proc-
ess. "

Several ~decisions which were referred to at the bar
have been touched upon in the above case. At the end of the
consi derati on of these cases, the Court nade two pregnant
observati ons which we extract:

"W may repeat that in .matters relat-
ing to the grant of gratuity and even general -
ly in the settlenment of disputes arising out
of industrial relations, there are no fixed
principles, on the application of which the
problems arising before the Tribunal or the
Courts nay be determined and often precedents
of cases determined ad hoc are wutilised to
build up clainms or to resist them It would
in the circunmstances be futile to attenpt to
reduce the grounds of ‘the decisions given by
the I'ndustrial Tribunals, the Labour Appel-
late Tribunals and the High Courts to the
di mensi ons of any recogni sed principle."

X X X
X X
"It~ is not easy to extract any
principle fromthese cases; as precedents they
are conflicting."
These cautionary signals guide us too in-the instant case.
It is true that on account of the peculiar circunmstances
affecting the textile industry in the whole country the
Court felt that the Tribunal was in-error in relating gratu-
ity to the consolidated wage in. stead of the basic wage.
The enphasis in the ruling is on the facts and circunstances
affecting the particular industry and the pronotion of
i ndustrial peace in that field. Rightly, if we nay say so
with respect, did the Court high-light the view that /deter-
m nation of gratuity is hot based on any definite rules and
each case must depend upon the prosperity of ~the concern
needs of the work, nen and the prevailing economc condi-
tions, examned in the Ilight of the auxiliary benefits
whi ch the worknmen may get on determination 'of enploynent.
In short, the core of the matter is the totally of the
circunstances and the stage of evolution of _industria
relations at a given tinme Wat held good a decade ago  nay
be given the go by years later.
99
Anot her | eadi ng case on the question of gratuity is the
British Paints(l) where, after referring to the specia
features of the particular industry. and the other benefit
schenes enjoyed by the enployees, the Court referred to May
& Baker where basic wages were treated as the basis and
British |India Corporation where 'gross salary i.e., basic
wages plus dearness all owance’ was held to be the basis. It
may be noted that in this case the mninumqualifying serv-
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ice for gratuity was held to be 5 years except in cases
where term nation resulted fromresignati on by the enpl oyee.

In Hydro-Engi neers(2) this Court apparently upheld the
contentions now urged before us by Shri Shroff but stressed
that no hard and fast rule could be laid dowmn and each case
nmust be decided on its own circunstances.

In H ndustan Antibiotics(3), again, this Court hi gh-
lighted the rel evant circunstances upon which the discre-
tion of the Tribunal could play, viz., the stability of the
concern, the profits made in the past, the future prospects
and capacity etc. This Court declined to disturb the gratu-
ity scheme in that case even though the wages which forned
the basis of the gratuity included dearness all owance.

In Bengal Chemical & Pharmmceutical Works Ltd., Calcut-
ta(4) a Bench of this Court entered the caveat which we have
underscored in the-earlier part of this judgnent that:

"a free and liberal exercise of the
power under Art. 136 may materially affect the
fundanental  basis of such decisions, nanely,
qui ck ~solution to such disputes to achieve
i ndustrial peace. Though Art. 136 is couched
in widest terns, it is necessary for this
Court-to exercise its discretionary jurisdic-
tion only in cases where awards are made in
violation of the principles of natural |us-
tice, causing substantial and grave injustice
to parties or raises an inportant principle of
industrial |aw requiring elucidation and fina
decision by this Court' and discloses such
other exceptional or - special circunstances
which merit the consideration of this Court."

It was also nentioned, what i's not~ oft  remenmbered when
interfering with awards, that the I'ndustrial D sputes Act is

"intended to be a self-contained one
and it seeks to achieve social justice on the
basis of collective bargaining, conciliation
and arbitration. Awards are given on circum
stances peculiar to each ‘dispute and the
tribunals are, to a large extent, free from
the restrictions of technical” considerations
i mposed on courts.”

(1) [1969] 2 S.C R 523.

(2) [1969] 1 S.C R 156.

(3) [1967] 1 S.C R 672.

(4) [1959] Suppl. 2. S.C R 136.
100
This approach is what we earlier described as the Tri bu-
nal’s |egal hunch or horse sense. Even (Ggziabad Engi neer-
ing Co.,(1) on which Shri Shroff heavily relied, accepts the
position that while gratuity is usually related to the
basic wage, a departure by relating it to the consolidated
wage may be made if there be sonme strong evidence or excep-
tional circunstance justifying that course.

Calcutta Insurance Co. Ltd. (2) also placed accent / on
the practical approach in industrial adjudication and did
not interfere with the qualifying service of 5 years except
in the case of resignation by the enpl oyee where the quali-
fying period was raised to 10 years.

This survey of the cosnos of case-law can expand, but

no service will be rendered by that exercise. Al that we
need say is that there is nothing fundanentally flawsone in
the 5-year period being fixed as qualifying service. The

real reason why sonme cases like British Paints required a
qualifying period of 10 years was that a |longer m nimnmm
period for earning gratuity in the case of voluntary retire-
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nment or resignation would ensure that workmen do not | eave
one concern for another after putting in the short m ninmm
service qualifying for gratuity.

We think that current conditions nust control the tribu-
nal’s conscience in finalizing the terms of the gratuity
schene. Taking things as they are, in our country presently
there is unenploynent at the | evel of workers--that being
the category we are concerned with. Colossal unenpl oynent
means that the worker will not |eave his enploynent nerely
because he has qualified hinmself for gratuity. In an econo,
mc situation where there is a glut of l|abour in the market
and unenpl oynent stares the working class in the face it is
theoretical to contend that enployees will hop fromindustry
to industry unless the qualifying period for earning gratui-
ty is raised to 10 years. The tribunal was realistic in
fixing 5 years as the period of eligibility.

Qur industrial- realities do not provide for easy
mobility  of labour. What is nore, the sense of nationa
consciousness in this field is reflected in the Paynment of
Gratuity Act which fixes a period of 5 years as the qualify-
ing period for earning gratuity.

Deci sions have been-brought to our notice sone of which
refer to basic wages and others to consolidated wages as the
foundation for conputation of gratuity. These are nmatters
of discretion and the "feel" of the circunstances preval ent
in the industry by the Tribunal and, unless it has gone
haywire in the exercise of its discretion the award should
st and. We see that in the Payment of Gratuity Act al so,
not basic wages but ’gross wages inclusive of dearness
al | onance, have been taken as the basis. This, incidental-
ly, reflects the industrial sense in the country which has
been crystallised into | egislation

(1) [1970] 1 S.C R 622.

(2)[1967] 2 S.C.R 596.
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Al things considered, we are disinclined to alter the
award on the two critical (i ssues on which it was chall enged.
However, there are certain minor clarifications which wll
elimnate anmbiguity and, on that both sides are agreed.

We clarify that wages will mean and include basic wages
and dearness all owance and nothing else. ~This corresponds
to Sec. 2(s) of the Act. Likew se, we declare that qualify-
ing service is continuous service (counted with reference to
conpleted vyears) as defined in Sec. 2(c). W hold that the
award will operate as directed therein i.e. fromthe date of
reference of the dispute. Both sides agree, in their state-
ment of the case, that in clause (a) of the award the ex-
pression due to continued ill-health or on being incapaci-
tated’ governs only resignation although we feel on conpas-
sionate grounds it shoul d govern both situations. The @ anhi -
guity must be resolved in favour of the workers. In regard
to the other conflicts of construction possible, as set out
in grounds 7 and 8 of the appellant’s statenment of case, we
resolve themin favour O the worknen, abandonnent of serv-
ice being too recondite and the anmpunt involved too trivia
for variation by this Court.

Shri |.N Shroff fairly stated that the Court may mnake
an order regarding costs. W direct that the appellant do
pay the respondents costs which we quantify at Rs. 2000/-.
Qut of this sum Rs. 1000/will be paid direct to Shri Parekh
who has assisted the Court on behalf of the workers and the
bal ance of Rs. 1000/- shall be drawn by the present Presi-
dent of the Respondent Union. Qur parting thought is that
negoti ati ng settl enents should be vigorously and systemati -
cally pursued even by tribunals since litigation, escalat-
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ing. fromdeck to deck upto this Court, defeats both, whoev-
er wins or loses. This nust be a sobering influence on
Labour and Managenent and agencies of conflictresolutions.
That is a |l egal beacon that can brighten the dark tunnel of
i ndustrial conflict and pronote national production cheered
by shared wealth.

P.B.R

102




