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ACT:
Madhya Bharat Sal es Tax Act (30 of 1950), s. 17-Jurisdiction
of civil court barred-Scope of the bar

HEADNCTE
By Notifications issued by the State Governnent under s. 5
of the Mdhya Bharat Sales Tax Act 1950 sales-tax was

i nposed and collected fromthe appellants. They filed
suits, for refund of the tax on the ground that it/ was
illegally col l ected from them being agai nst t he

constitutional prohibition in Art. 301 and not saved under
Art. 304(a). |In Bhailal v. State of MP. (1960) MP.L.J.
6011, the petitioner therein challenged in a wit petition,
the levy of sales tax on the same grounds and the H gh Court
declared the notifications to be offensive to Art. 301 and

held that ,the inposition of tax was illegal. Fol | owi ng
that decision, the trial court decreed the suits filed by
the appellants. In appeal before the Hgh Court it was

conceded by the State that the tax could not be inmposed in
view of Art. 301, but it was contended that the suits were
not maintainable in view of s. 17 of the Act which provides
that no assessnment nade under the Act shall be called in
guestion in any court. The High Court held that the suits
wer e i nconpetent.

In appeal to this Court,
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HELD: The suits were maintai nable. [684 D

An enquiry into the diverse views expressed in the decisions
of this Court shows that an exclusion of the jurisdiction of
civil court is not readily to be inferred unless the
foll owi ng conditions apply :

(1) Were the statute gives a finality to the orders of the
special tribunals the civil court’s jurisdiction nust be
held to be excluded if there is adequate renedy to do what
the civil courts would normally do in a suit. Such
provi sion, however, does not exclude those cases where the
provi sions of the particular Act have not been conplied with
or the statutory tribunal has not acted in conformty wth
the fundanmental principles of judicial procedure. [682 A-C
683 (]

Secretary of State v. Mask [1940] L.R 67 |I.A 222; Firm
[IlTuri Subbayya Chetty & Sons v. State of Andhra Pradesh,
[1964] 1 S.C R 752 and Kerala v. Ramaswani |yer and Sons,
[1966] 3 S.C. R 582.

In Firm /Illuri Subbayya Chetty & Sons’ case the assessee
conceded that the tax was payable and did not raise the
i ssue before the appell ate authorities under the Act. The

suit for refund of tax was held not maintainable on those
special facts, wth reference to the addition of s. 18A
excluding the jurisdiction of civil court and the specia

renedies provided'in ss. 12A to 12D in the Madras Genera

Sal es Tax Act, 1939. / This Court, however, did not think it
necessary to pronounce any opinion- on t he Judi ci a

Committee’s viewin the Raleigh |nvestnent Co. case [1947]
L.R 74 1.A 50) that even the vires of the provisions could
be considered by the Tribunals constituted under  the Act.
Dealing with Mask & Co."s case, it was pointed out that non-
conpliance with the provisions of the statute neant non-
conpliance with such fundanmenta

663
provi si ons of the statute as would make the entire
proceedi ngs before the appropriate authority illegal and

wi thout jurisdiction. [679 GH, 680 B-D

(2) Were there is an express bar of the jurisdiction of
the an exanination of the schene of the particular Act to
find the adequacy or the sufficiency of the renedies
provi ded may be relevant but is not decisive to sustain the
jurisdiction of the civil court. [682 D

Where there is no express exclusion the exam nation of the
renedi es and the schene of the particular Act to find —out
the intendnent becones necessary and the result of the
inquiry may be decisive. In the latter case, it is
necessary to see if the statute creates a special right or a
l[iability and provides for the determ nation of the right or
liability and further |lays down that all questions about the
said right and liability shall be determ ned by t he
tribunals so constituted, and whether remedies -normally
associated with actions in civil courts are prescribed by
the said statute or not. [682 D F]

In Provincial CGovernnent v. J. S. Basappa, [1964] 5 S.C.R
517 it was held that the civil court had jurisdiction
because, at the relevant tine, (a) the Madras Ceneral Sales
Tax Act, 1939, did not have s. 18A (which was introduced
later barring the jurisdiction of civil court) (b). the Act
did not have the el aborate machinery for adequate renedy
which was also introduced later, and (c) the tax was
illegally collected ignoring the fundanental provisions of
the Act. Therefore, the observation in Kerala v. Ramaswani
lyer & Sons that Basappa’'s case was wongly decided is open
to doubt. [678 D, H

Ms. Kamala MIIs Ltd. v. State of Bonmbay, [1966] 1 S.C. R
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64 was a decision of a Special Bench holding that s. 20 of
the Bonbay Sal es Tax Act 1946 excluded the jurisdiction of
the civil court in suits for refund of tax, in cases, where
the decision of the authorities under the Act was nerely an
error in assessnent capable of correction by the usual pro-
cedure of appeals etc. But the Bench observed, that in such
cases, where the jurisdiction of the civil court is barred-
by providing an adequate nachinery in the Act, it becones
"pertinent to enquire whether renedies normally associated
with actions in civil court are prescribed by the statute or
not’, and thus expressly left open the question as to how
far the bar would operate in cases where the charging
provision is ultra vires. [681 A-B, G. 684 C- D

(3) Challenge to the provisions of the particular Act as
ultra vires cannot be brought before Tribunals constituted
under that Act. Eve,, the Hi gh Court cannot go into that
qguestion on a revision or reference fromthe decision of the
Tri bunal's. [682 F-Q

K. S. Venkataraman v. State of Mdras, [1966] 2 S.C R

229; Deputy Commercial Tax O ficer, Madras v.Rayal aseema
Constructions, 17 S.T.C. 505; G rco's Coffee Co. v. State of
Mysore, 19 S.T.C. 66 (S.C.); C T. Senthul nathan Chettiar v.
Madras, (C. A 1045 of 1966. dated 20th July, 1967) and
Paboj an Tea Co. Ltd. v. Dy. Conm ssioner, Lakhinmpur, [1968]
1 SCR 260; Al.R 1968 S.C. 271

(4) Wien a provision is already declared ‘unconstitutiona

or the constitutionality of any provision is to be
chall enged, a suit' is open. A wit of certiorari my
include a direction for refund if the claim is clearly
within the time prescribed by the Limtation Act but it is
not a conpul sory renedy to replace a suit. [682 G H|

In State of MP. v. Bhailal, [1964] 6 S.C'R 261 which
confirmed the decision in 1960 MP.L.J. 601 this Court
upheld the order of refund by the H gh Court in its wit
jurisdiction held that in cases where a defence of
[imtation was open or other facts had to be decided, the
order of

664

refund was not proper, and accepted the proposition that a
suit lay in’ such cases wi thout adverting to, the provisions
of the Act to see whether the jurisdiction of civil court
was barred either expressly or by necessary inplication

Therefore, this case cannot be an authority for hol ding that
the- ~civil court has jurisdiction to entertain such suits.

[ 668]

(5) Were the particular Act contains no nmachinery for
refund of,, tax collected in excess of constitutional limts
or illegally collected a suit lies. [683 Al

Bharat Kal a Bhandar Ltd. v. Municipal Council, ' Dhanangaon,

[1965] 3 S.C.R 499.

(6) Questions of the correctness of the assessnent apart
from its constitutionality are for the decision 'of the
authorities and a civil suit,does not lie if the orders of
the authorities are declared to be final or there is an
express prohibition in the particular Act. 1In either case,
the schene of the particular Act nust be exam ned because it
is arelevant enquiry. [6 83 B]

In the present case, though the Madhya Bharat Sal es Tax Act
contains ,Provisions for appeal, revision, rectification and
reference to the High ,Court, the notifications having been
rightly declared void in the earlier -decision of the High
Court, the appellants could take advantage of the fact that
tax was |levied without a conpl ete charging section. Si nce
the tax authorities could not even proceed to assess the
party their jurisdiction was affected and the case fel
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within categories (3) and (4) above, ,and not in category
(2). [684 A-C]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 260 to 263
-of 1967.
Appeal s fromthe judgnment and decree dated January 5, 1965
of the Madhya Pradesh Hi gh Court, |Indore Bench in First Ap-
peal s Nos. 68, 69, 71 and 70 of 1961 respectively.
M. C. Setal vad, Rameshwar Nath and Mahi nder Narain, for the
appel lants (in all the appeals).
B. Sen and I. N Shroff, for the respondents (in all the
appeal s).
The Judgnent of the Court was delivered by
H dayatullah, C.J. These are four appeals by certificate
agai nst- the comon judgnent of the H gh Court of Mdhya
Pradesh (Indore Bench), 16 Decenber, 1964/5 January, 1965
-dism ssiing four suits filed by the appellants to recover
sales-tax-alleged to be realized illegally fromthemby the
State of Mdhya, Pradesh, the respondent in these appeals.
The suits were earlier decreed by the District Judge,
yjain. The facts inthe suits are coomon and were as
fol |l ows:
The appellants are dealers in tobacco and have their places
of business at U jain. They purchase and sell tobacco used
for eating, snoking and for preparing bidis. They get their
tobacco locally or inport it fromextra-state pl aces. The
former Madhya Bharat State enacted in 1950 the Madhya Bhar at
Sal es Tax Act (Act 30 of 1950) which cane into force on My
1, 1950. Under

665
S. 3 of the Act every dealer whose business in the
previous year in respect of sales or supplies of goods
exceeded in the case of an, inporter and nmanufacturer Rs.
5,000 and in other cases Rs. 12,000 had to pay tax in
respect of sales or supplies of goods effected in Mdhya
Bharat from 1st May 1950. Under s. 5, the: tax was a‘'single
point tax and it was provided that the Government night by a
notification specify the point of the sales at which the tax
was payable. The section also fixed the mninumand maxi mum
rates of tax leaving it to Governnent to notify the ~actua
rate.
CGovernment, in pursuance of this power, issued a nunber,. of
notifications on April 30, 1950, May 22, 1950, Cctober 24,
1953 and January 21, 1954. Al these notifications inposed
tax at different rates on tobacco above described on. the

importer, that is to say at the point of inport. The tax
was not |levied on sale or purchase of tobacco of “simlar
kind in Mdhya Bharat. The tax was collected by the

authorities in wvarying anounts from the appellants for
different quarters. W are not concerned with the, anounts.
The appellants served notices under s. 80 of the Code  of
Cvil Procedure and filed the present suits for refund  of
the tax on the ground that it was illegally collected from
them being against the constitutional prohibition in Art.
301 and not saved under Art. 304(a) of the Constitution

The State of Madhya Pradesh was forned on Novenber, 1, 1955.
In Bhailal v. MP.(1) the Hgh Court of Mdhya Pradesh
declared the notifications to be offensive to Art. 301 of
the Constitution on the ground that it was illegal to levy a
tax on the inporter when an equal tax was not levied on
sim |l ar goods produced in the State. The decision was |ater
confirmed on this point in State of MP. v. Bhailal Bhai(2).
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The appellants did not take, recourse to the provisions of
Art. 226 of the Constitution but filed their suits on
Decenber 21, 1957.
The suits were opposed by the State on the main ground that
such a suit was barred by the provisions of s. 17 of the Act
whi ch provides :
"17. Bar to certain proceedings.-Save as is
provided in S. 13, no assessnment nmade and no
order passed under this Act or the rules nade
t her eunder by t he assessi ng aut hority,
appel | ate authority or the Comm ssioner shal
be called in question in any Court, and save
as is provided-in sections 11 and 12 no appea
or application for revision shall lie against
any such assessnent or order."
The State also pleaded that as appeals against t he
assessnment were pendi ng before the Sal es Tax Appeal Judge
the plaintiffs wer e
(1) 1960 M P L. J: 601.
(2) [1964] 6 S.C.- R 261
666
not entitled to file the ~suits. The District Judge,
following State of Tripura v. The Province of East Bengal (1)
and Bhailal Bhai Gokal Bhai v. State of MP.(2), held that
such a suit lay /when a declaration was sought that the
provisions of law relating to an assessnent were ultra
vires, and demand was made for refund of ampunts illegally
coll ected under it. 'On the second point the District Judge
held that s. 21 of the Act whichallows the Comm ssioner or
the appellate authority to order refund of tax wongly paid
did not apply since no such appeal was proved to have been
filed and the tax was not wongfully paid but wongfully
real i sed
On appeal by the State the Hi gh Court reversed the decision
Before the High Court it was conceded (as it is conceded
even now) that the tax could not be inposed in view of the
bar of Art. 301. The short question thus was whether the
suit was barred expressly by s. 17 of the Act or any
implication arising fromthe Act. The contention on ~behalf
of the appellants was that if it was a question of the
correctness of the inposition within the valid framework of
the statute, rules or notifications S.—17 mght -have
operated but not when the inposition was under a void |aw
In the latter event the assessee was free to chal lenge the
validity of the lawin a civil suit and also to claim a
r ef und.
The Hi gh Court considered the matter in the light of the
decisions of the Judicial Commttee in Raleigh Investnent
Co. v. Governor CGeneral in Council (3), Secretary of State v.
Mask(4),Firm 1. S. Chetty & Sons v. State of° Andhra
Pradesh(5), State of Andhra Pradesh v. Firm Subbayya &
Sons(6), and others, and canme to the conclusion that the
suit was incompetent. The High Court conceded that  both
aspects of the case were well supported by, authority. |t
is not necessary to enter into the reasons which weighed
with the Hi gh Court because our discussion of the autho-
rities in this judgment will clearly expose the rival views
and the one preferred in the Hi gh Court.
The question that arises in these appeals has been before
this Court in relation to other statutes and has been
answered in different ways. These appeals went before a
Di vi sional Bench of this Court but in view of the difficulty
presented by the earlier rulings of this Court, they were
referred to the Constitution Bench and that is how they are
bef ore us. At the very start we may observe that the
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jurisdiction of the Cvil Courts is all enbracing except to
the extent it is excluded by an express. provision of |aw or
by clear intendnent arising fromsuch |aw This is the
purport of

(1) A 1. R 1951 S. C 23.

(3) [1947] L. R 74 1, A 50; A 1. R 1947 P. C 78.

(4) [1940] L. R 67 1. A 222; A 1. R 1940 P. C 105.

(5) [1964] 1 S. C R 752; A 1. R 1964 S. C. 322.

(6) A 1. R 1958 Mad. 544 (F. B.).

(2) 1960 MP.L.J. 601.

667
S. 9 of the Code of G vil Procedure. How s. 9 operates is
perhaps best illustrated by referring to the categories of
cases, nentioned by WIlles, J. in Wlverhanpton New

Wat erwor ks co. v. Hawkesford(l)-They are
"One is where there was a liability existing
at common law, and that liability is affirned
by a statute which gives a special and
peculiar form of renmedy different from the
renmedy which existed at common |aw. there,
unl ess the  statute ~contains words whi ch
expressly or by necessary inplication exclude
the common | aw renedy the party suing has his
el ection to pursue either that or the
statutory renmedy. The second class of cases
is, where the statute gives the right to sue
nerely, but provides, no particular form of
renmedy : there, the party can only proceed by
action at common law. But thereis a third
class, viz., wherea liability not existing at
conmmon law is created by a statute which at
the sane tinme gives a special and particular
remedy for enforcing it........ The " remedy
provided by the statute nmust be foll owed and
it is not conpetent to the party to pursue the
course applicable to cases of the second
class.”
This view of Wlles, J. was accepted by the House of / Lords
Nevill e v. London ' Express’ Newspaper, Ltd.(2).
To which category do such cases belong in India ? The con-
troversy in India has revol ved round the principles accepted
in Secretary of State v. Mask (3 ) and in Raleigh Investnent
Co. v. Governor General in Council(4). |In the first case it
was |aid dowmn by the Judicial Commttee that the ouster  of
the jurisdiction of a Cvil Court is not- to be Llightly
inferred and can only be established if there is an  express
provision of lawor is clearly inplied. In the second case
it was held that where a liability to tax is (created by
statute which gives special and particul ar renedies against
illegal exactions the renedy contenplated by the statute
nust be followed and it is not open to the assessee to
pursue the ordinary process of Civil Courts. To the latter

case we shall refer in some detail presently. pinion in
this Court has, however, wavered as to how far to go wth
the dicta of the Privy Council in the two cases.

Bef ore, however, we go into the question we may refer to
State of MP. v. Bhailal(5). |In that case the notifications
were declared ultra vires Article 301 of the Constitution
and not saved by Art. 304(a). It was therefore held that

the portion of the tax already paid nmust be refunded by
Government. The question then posed was:

(1) [1859] 6 C. B. (NS) 336.

(2) [1919] A . C. 368.

(2) [1940] 67 I. A 222.

(4) [1947] 74 1. A 50.
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(5) [1964] 6 S. C R 261
668
"The gquestion is whether the relief of
repaynent has to be sought by the ’tax-payer
by an action in a civil court or whether such
an order can be made by the H gh Court in the
exercise of its jurisdiction conferred by Art.
226 of the Constitution 2"
This Court after examining the jurisdiction under Art. 226
concl uded that the High Court had the power to order refund
in proceedings for a wit since conplete relief could not be
said to be given if only a declaration were given. The
Court, however, observed
"At the sane tine we cannot |ose sight of the
fact that the special renedy provided in
Article 226 is not intended to supersede
conpletel y the nodes of obtaining relief by an
action -in a civil court or to deny defences
legitimately open in such actions."
Pointing "~ out that where a defence of limtation could be
rai sed or other issues of fact had to be tried, it was held
that the Court should | eave the party aggrieved to seek his
remedy by the ordinary node of a civil suit. Therefore in
those cases (there were 31 appeals before this Court) where
the wit was asked for within three years, this Court upheld
the order of refund by the Hgh Court in its Wit
jurisdiction, but in those cases in which the parties had
gone to the High Court after a | apse of 3 years, the order
of refund was questioned and not “approved observing that the
petitioners would be at liberty to seek such relief as they
mght be entitled to in.a Cvil Court if it was not barred
by limtation.
It will appear fromthis analysis of the case that this
Court :accepted the proposition that a suit |ay. This it
did wthout adverting to the provisions of the Act there
considered to see whether the jurisdiction of the Cvi
Courts was barred or not, either ‘expressly or by necessary
i mplication. This Court was, of course, "not invited to
express its opinion on the natter but only on whether the
High Court inits extraordinary jurisdiction could order
refund of tax paid under a mstake. Having held that in
some cases the High Court should not order refund, this
Court nerely pointed out that the civil suit would be the
only other renedy open to the party. The case cannot,
therefore, be treated as an authority to hold that the G vi
Courts had jurisdiction to entertain such suits.
W rmay now proceed to consider first the two cases of the
Judicial Conmittee before exam ning the position under. the
rulings of this Court. 1In Secretary of State v. Msk(1l) the
sole question was the jurisdiction of the civil court to
entertain a suit to
(1) [1940] L. R 67 1. A 222.
669
recover an excess amount of custonms duty collected from Mask
and Co. The suit was filed after an appeal to the Collector
of Custons and a revision taken to the Governnment of India
under the Land Customs Act, 1924 was di sm ssed. The suit
was dis missed by the trial Judge on the prelinminary ground
that the Cvil Court had no jurisdiction. An appeal by Mask
and Co. to the High Court succeeded and there was a remt.
The appeal to the Judicial Committee followed. Section 1.88
of the Land Custons Act, 1924 provided inter alia
"Every order passed in appeal wunder this
section shall, subject to the power of
revision conferred by S. 191, be final."
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The Judicial Commttee first made a genera
observati on
"It is settled |law that the exclusion of the
jurisdiction of the Gvil Courts is not to be
readily inferred, but that such exclusion nust
either be explicitly expressed or «clearly
inplied. It is also well settled that even if
jurisdiction is so excluded, the Cvil Courts
have jurisdiction to exam ne into cases where
the provisions of the Act have not been
conplied wth, or the statutory tribunal has
not acted in conformty with the fundamenta
principles of judicial procedure.”
Then it proceeded to quote s. 188 (as above)
and observed
"By Ss. 188 and 191 a precise and self-
contai ned ~code of appeal is provided in
"regard-to obligation which are created by the
statute itself, and it enables the appeal to
be carried to the suprenme head of t he
executive Government. It is difficult to
concei ve what further challenge of the order
was intended to be excluded other than a
chall enge in the Gvil Courts........ "
and cane to the conclusion that the jurisdiction of the
Cvil Courts was excluded. The decision of the Hi gh Court
was reversed and that of the trial Judge restored.
The next case is the Raleigh Investnent Co. Ltd. v. CGovernor
General in Council(1). This was an appeal to the Privy
Council from a judgment of the Federal Court of  India in
civil appellate jurisdiction reversing a decree passed by a
Special Bench of the Calcutta High Court in its  origina
civil jurisdiction. It arose froma suit filed for recovery
of a sumpaid under protest pursuant to an assessnent to
i ncone-tax of the Investnent Conpany on the ground that the
conputation was under a provision-of the Incone Tax Act
which was ultra vires the Indian(Legislature. One of the
defences in the suit was that whether the said provision
(1) [1947] L. R 74 1.A 50.
670
was ultra vires or not, the Cvil Courts were excluded from
exercising their jurisdiction by S. 226 of the CGovernnent of
India Act, 1935 and s. 67 of the Indian Inconme Tax Act. The
provision in question was held ultra vires by the H gh Court
and it further held that neither of the two provisions was a
bar to the civil courts’ jurisdiction. The Federal Court in
di sagreement held that s. 226 of the Governnment  of India
Act, 1935 barred the jurisdiction and that the provision
i mpugned was not ultra vires. The bar of s. 67 of the
I ncome Tax Act was not pressed before the Federal Court.
When the case reached the Judicial Comrittee, the case was
consi dered wunder s. 67 but not under s. 226. The Judicia
Conmittee was of the opinion that s. 67 barred t he
jurisdiction. The Investnent Conpany had raised the
guestion before the Inconetax authorities that Explanation 3
to para 4(1) of the Incone-tax Act 1922 was wultra vires.

This was not accepted and the assessnent was nade. The
I nvest nent Conpany filed an appeal but did not proceed wth
it and the assessment was confirned. The appel | ate

authority also said inits order that the constitutiona
guestion could not be raised before it. The suit was then
instituted.

Section 67 of the Indian Incone-tax Act in specific terms
st at ed

"No suit shall be brought in any civil court to set aside or
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nodi fy any assessment made under the Act. . . "
The result of the suit has already been stated. ' The
Judi cial Committee considered this section and observed that
the suit in formdid not profess to nodify the assessnent
but in substance it did so. The declaration that a certain
provision was ultra vires was but a step. According to the
Judi cial Committee the assessnent nade under an ultra vires
statute was not a nullity and the assessment ought to be
taken to proceed on a mstake of law in the course of
assessnent. Therefore, wthout going into the question
whet her the provision inpugned was ultra vires or not the
Judicial Committee considered the matter.
The argunment was that the assessnent was not one 'under the
Act’, if effect was given to an ultra vires provision since
the provision would be a nullity and non-existent. To
di scover the force of the prohibition in s. 67 the foll ow ng
tests were applied --

(a) Does the Act contain machinery by which

the assessee can raise the question of the

vires of the provision before the special

authorities ?

(b) Thi s test ‘was not concl usive but one to

be considered:

671

(c) If there was no such machi nery and yet

the civil courts were barred the vires of S

67 itself mght come infor consideration
The Judi cial Committee, however, cameto the conclusion that
the I ncone-tax Act gave the assessee an opportunity to raise
the question under the Income-tax Act. The provision for a
case stated for the advisory opinion of the Hi gh Court was
available and even if the authorities refused to state a
case, the Hi gh Court could be directly -approached. The
decision of the Hi gh Court was also subject to | further
appeal . Thus there was adequate nmachinery in the |Incone-tax
Act .
The words of s. 67 'under the Act’ were construed’ as the
activity of an assessing officer ‘acting as such. That this
activity took into consideration an ultra vires provision
did not take the matter out of these words. That~ phrase
nmeant the provenance of the assessnment, and not the accuracy
or correctness of the assessnent or the machinery of the
I ncome-tax Act or the result of; the activity. There was no
di fference between an incorrect apprehension of t he
provisions of the Incone-tax Act and the invalidity “of a

provi si on. The Judicial Committee explained that if this
were not so all questions of the correctness of the
assessment under the,; Incone-tax Act could | be brought
before the Court and | the section rendered otiose. The

section nade no distinction between tin inquiry into the
nerits of the assessnent and jurisdiction to enbark on an
enquiry at all. The Gvil Courts’ jurisdiction in ‘either
case was invoked as to the correctness of the assessment and
the |language of the section precluded consideration  of
jurisdiction in such circunstances. The Incone-tax Act
having a suitable and adequate nmachinery, jurisdiction to
guestion the assessment otherwi se than by that nachinery
was, therefore, held barred. The Judicial Conmittee even
doubted whether a provision such as S. 67 was at al
necessary in the circumnstances.

Both these cases thus appear to be decided on the basis of

provi si ons in the relevant Acts for the correction
nodi fication and setting aside of assessnments and the
express bar of the jurisdiction of the Gvil Courts. The

presence of a section barring the jurisdiction was the rmain
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reason and the existence of an adequate nmachinery for the
sanme relief was the supplenentary reason. The provision for
a reference of a question to the H gh Court was considered
adequate to raise the issue of the validity of any provision
of law wunder which the taxing authorities acted. Thi s
follows fromthe Raleigh Investnment Co.’s case(l). Mask &
Co.’s case (2) was nore concerned with the finality to the
orders given by the Land Custons Act. Even so in the Mask &
Co.’s case(2) roomwas left for interference by the G vi
Courts by observing that
(1) [1947] L. R 74 1. A 50.
(2) [1940] L. R 67 |I. A 222
672
the CGvil Courts had jurisdiction to examne into cases
where the provisions of the Act had not been conplied wth,
or the statutory tribunal had not acted in conformity wth
the fundamental principles of judicial procedures. These
observations were accepted by this Court in Firmof [lluri
Subbayya Chetty Sow'v. The State of Andhra Pradesh(1l) and in
Kerala " v. Ranmaswam |yer and Sons(2). A passage from the
| atter case might be, quoted here
"It is true that even if the jurisdiction of
t he civil court is excluded, where t he
provisions of the statute have not been
conplied” with or the statutory tribunal has
not acted in conformty with the fundanenta
principles of judicial procedure, the civi
courts' have jurisdiction to ‘examne these
cases."
The observations of  the Judicial Committee were thus
conpl etely accepted
We nay now exam ne how the nmatter was further viewed in this

Court. In two other cases this Court |aid dowmm that the
validity of the provisions under which the authorities act
is not a matter for those authorities to decide. In Circo's

Coffee Co. v. State of Mysore(3) it was contended that s.
40(2) of the Mysore Sales Tax Act 1957 was ultra vires and
beyond the conpetence of the State Legislature. This / Court
observed
"It is true that a question as to the vires of
section 40(2) of the Sales Tax Act was raised,
but it 1is now settled by decisions of this
Court that the question as to the vires of a
statute which a taxing officer has to -ad-
m ni ster cannot be raised before him"
The sane was again reiterated in C T. Santhu
I nat han Chetti ar v. Madras(4) in t he
fol |l owi ng words
"“...this Court has held, in Venkataraman and
Co. v. State of Madras (60 |I.T.R  112) that
the authorities under a taxing statute are not
concerned with the validity of the taxing
provi sions and the questions of ultra vires is
foreign to the scope of their jurisdiction
As no such point could be raised before the
I ncome-tax authorities, neither the Hi gh Court
nor the Suprene Court can go into these
guestions in a revision or reference from the
deci sion of those authorities. This case was
followed in Conmssioner of Income-tax V.
Straw Products [1966, 2 S.C. R 8811; (60
I.T.R 156)]".
(enphasi s suppli ed)
(1) [1964] 1 S. CR 752. (2) [1966] 3
S.C.R 582.
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(3) 19 s. T. C. 66.
(4) C A 1045 of 1966 decided on 20th July,
1967.
67 3
The party was | eft to "appropriate
proceedi ngs’ w thout specifying what t hey
woul d be. Perhaps a suit was neant.
It follows that the question of wvalidity of
the taxing laws is always open to the G vi
Courts for it cannot be the inplication of any
provision to make such a decision final or
that even void or invalid |aws nust be
enforced wthout any renedy. Therefore, in
Pabbojan Tea Co. Ltd. v. Dy. Conmi ssi oner
Lakhi mpur (1), after, quoting the observations
of Viscount ~Sinonds (Pyx Ganite Co. Ltd. .
M nistry of Housing and Local Covt. (1960 A C
260 at p. 286):
"It is a principle not by any neans to be
whittl ed down that the subject’s recourse 'to
Her Majesty’s Courts for determination of his
rights is not to be excluded except by clear
wor ds. ";
our brother Mtter added that the extrenme proposition in
Ral ei gh I nvestnent 'Co.*s case (2 ) had not found favour with
this Court. Qur |earned brother observed
"This Court was not prepared-to accept the
dictum in the judgment (Raleigh Investnent
Co.) to t he ef f ect t hat even t he
constitutional validity of the taxing provi-
sions would have to be chal l enged by  adopting
the procedure prescribed by the Ilncone-tax
Act-See Firm of Illuri Subbayya Chetty and
Sons v. State of Andhra Pradesh [1964] 1
S.C.R 752 at 760."
The position was rather strengthened in K S. Venkat araman &
Co. v. State of Madras(3). The question then was whether a
suit was not rmaintainable under S. 18-A of the Madras
CGeneral Sales Tax Act 1939 (corresponding to s. 67 of the
Indian Income-tax Act (1922). The suit followed the
decision of this Court in Gannon Dunkerley and Co. v. State
of Madras (4) in which "works contracts’” of an indivisible
nature were held not to fall within the taxing provisions of
the Madras Ceneral Sales Tax Act, 1939. Section 18-A was
pl eaded as a bar. It was held that since the provisions of
the Madras Ceneral Sales Tax Act, 1939 were declared wultra
vires in their application to 'indivisible wrks ~contracts’
the action of the authorities was outside the said Act and
not under the Act for the purposes of s. 18-A. The suit was
hel d not barred. Subarao, J. (as he then was) speaking for
the majority distinguished both the Raleigh Investnment Co.’s
case(5) and the Conmi ssioner of |. T. Punjab, North West

Frontier & Del hi Provinces, Lahore v. Tri bune Trust,
Lahore(") on the ground that no question of the

(1) A |I. R 1968 S.C. 271

(3) [1966] 2 S. C R 229.

(5) [21947] L. R 74 1. A 50.

(2) [21947] L. R74 T. A 50.

(4) [1059] s. C R 379.

(6) [21947] L. R 74 1. A 306.
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vires of the law was raised in them Referring to Raja
Bahadur Kanmakshya Narain Singh of Rangarh v. C. 1.T. (1) and
State of Tripura v. The Province of East Bengal (3), Subbarao
J. pointed out that the suit was held maintainable in the
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latter and there was nothing in the fornmer to support the
contention that the question of ultra vires of a statutory
provision could be canvassed only through the machinery
provided under the statute. Referring next to the case of
Firm of Illuri Subbayya Chetty and Sons’ case(3). the
| earned Judge said that the question whether s. 18-A of the
Madras General Sales Tax Act, 1939 could apply where, a
particular provision of the Sales Tax Act was ultra vires
was | eft open (see, p. 243). The |earned Judge next quoted
the opinion of the majority in Bharat Kala Bhandar Ltd. .
M C. Dhamangaon(4) to the follow ng effect
"But, wth respect, we find it difficult to
appreciate how taking into account an ultra
vires provision which in |law nust be regarded
as not being a part of the Act at all, wll
make -the assessment as one 'under the Act’.
No doubt the power to nake an assessnment was
conferred by the Act and, therefore, making an
assessment would be, within the jurisdiction

of the assessing authoririty. But t he
jurisdictioncan be exercised only according,
as well as wth reference, to the wvalid

provisions of the Act. Wen, however, the
authority travels beyond the valid provisions
it must be regarded as acting in excess of its
jurisdiction. To give too wide a construction
to the expression 'under the Act’ may lead to
the serious consequence of attributing to tile
| egi slhature which owes its existence itself to
the Constitution, the intention of affording,
protection to unconstitutional activities by
l[imting challenge to themonly by resort to
the special machinery provided by it in place
of the normal renedies available wunder the
Code of Cvil _Procedure, that 1is, to a
machi nery which cannot be as efficacious as
the one provided by the general law. / Such a
construction m ght necessitate the
consi deration of the very constitutionality of
the provision which contains this expression
This aspect of the matter does not appear to
have been considered in Raleigh Investnent
Co.’s case."

The | ear ned Judge next consi der ed whet her t hese

observations, although obiter, were departed from in Ms.

Kamma MIlls Ltd. v. The State of Bonbay(5) and came to the

conclusion that that decision did not touch  upon the

guestion whether a suit would lie in

(1)[1947] F. C. R 130. (2) [1951] S. C R 1. (3) [1964] 1

S C R 752. (4) [1965] 3 S. C, R 499.

(5) [1966] 1 S. C R 64.
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a, case where the assessment was made on the basis of a

provision which was ultra vires the Constitution (see  p.

246) .

Havi ng consi dered these rulings the | earned Judge exam ned
the renedi es provided by the Indian I ncone-tax Act and found
that all authorities were creatures of the statute and
functioned under it and could not ignore its provisions
since the said Act conferred no such ’right’ on them
Whet her the provisions were good or bad was not their
concern. Pointing out that the reference to the Hi gh Court
under the Indian Inconme-tax Act was confined to questions
arising from the order of the Appellate Tribunal, the
| ear ned Judge observed that 'the question of ultra vires is
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foreign to the scope of the Tribunals’ jurisdiction and
that if such a question were raised the Tribunal could only
reject it on the ground that it had no jurisdiction to
decide it, and the High Court and the Supreme Court woul d be
equal |y i nconpetent on appeal to go into the question. The
| earned Judge next considered the decisions of the High
Courts into which it is not necessary to go here and on the
strength of sone observations which supported his view,
stated his viewin the foll ow ng words
"The legal position that enmerges from the
di scussion nmay be summarized thus : If a
statute inposes a liability and creates an
ef fective machinery for deciding questions of
law or fact arising in regard to t hat
liability, it may, by necessary inplication
bar the maintainability of a civil suit in
respect of 'the said liability. A statute may
also confer exclusive jurisdiction on the
authorities constituting the said machinery
to.” decide finally a jurisdictional fact
thereby excludi ng by necessary inplication the
jurisdiction of -a civil court in that regard.
But an-authority created by a statute cannot
guestion the vires of that statute or any of

the provi sions thereof 'where-, under it
functions. It nust act under the Act and not
outside it. If it acts on the basis of a

provission of the statute, which is wultra
vires, ‘to that extent it would be acting
outside the Act. In that event, a suit to
guestion the validity of such an order nmde
outside the Act would certainlylie in a civi
court."
As the head-note correctly states the effect of the decision
was that the foundation laid by the Judicial Conmittee in
Ral ei gh Investment Co.’s case(l) for construi ng the
expression 'under the Act’ had no(l egal basis.
It may be nentioned that in Bharat Kala Bhandar (2) case
also it was held that there was no nmachinery provided in the
Central Provinces and Berar -Minicipal Act for refund of tax
assessed
(1) (1947) L.R 741.A.50. (2) [1965] 3S.C R 499.
676
and recovered in excess of constitutional linmts ~and that
the renmedy: furnished by that Act was  inadequate for
enabl i ng t he assessee to challenge effectively t he
constitutionality or legality of assessnment or |evy of tax
by a municipality or to recover fromit what was realised
under an invalid |aw. (see the judgnent of Mtter, J.  also
i n Pabbojan case(1l) at page 276). |In Bharat Kala Bhan case
(2) it was pointed out that
PP one of the corollaries flow ng
from the principle that the Constitution is
the fundanmental law of the land is that the

normal renmedy of a suit will be available for
obtaining redress against the violation of a
constitutional provision. The Court nmust,

therefore, lean in favour of construing a |aw
in such a way as not to take away this right
and render illusory the protection afforded by
the Constitution."
Again in Deputy Commercial Tax Officer, Madras v. Raya-
| aseena Constructions(") the problemwas the sane as was
dealt with in Venkataraman’'s Co. Ltd. case (4) . The earlier
case was followed and it was held that the sales tax
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authorities having given effect to an ultra vires provision
section 18-A of the Madras General Sales Tax Act, 1939 was
no bar to the maintainability of the suit to recover tax
pai d under such an assessnment since the authorities nust be
taken to have acted outside and not under the Madras Genera
Sal es Tax Act.
This brings us to the case of Provincial Government v. J. S
Basappa(5). There too three suits were filed alleging that
the goods had passed to extra state points while they were
still in the possession and ownership of the seller. Si nce
the property in the goods remained in the seller till the
goods had entered into other provinces, the sales could not
be subjected to a tax in Madras Presidency. Section 11 (4)
of the Madras Ceneral Sales Tax Act, 1939 nade orders of the
taxing authorities final but the Act applied only to sales
within the Presidency of Madras and not outside it. There
was at that tinme no provision to oust the jurisdiction of
the civil courts.
Section 18-A of which we have spoken earlier and on which
nost of the cases turned, was added nuch |ater. Many of the
remedi es such as were considered in Raleigh Investment Co.’s
case(6) and Venkataraman's case (4) were al so added at the
same time as s. 18-A- The question thus had to be decided
wi t hout an express provision ousting the jurisdiction of the
Cvil Courts and
(1) A 1. R 1968 s./ C 271
(3) 17 S. T. C 505.
(5) [1964] 5S. C R 517.
(2) [1965] 3 S. C. R 499.
(4) [1966] 2 S. C. R._229.
(6) [1947] L. R 74 1. A _50.
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wi t hout the existence of ail adequate machinery for  raising
such an issue before the authorities. The only provision
which had to be considered was S. 11(4) which provided
"every order passed in appeal under this section,  shall,
subject to the powers of revision conferred by S./ 12, be

final.” The fundanental provisions of the Madras Genera
Sales Tax Act, 1939 (as it then stood) were that the sales
must be within the Presidency of Madras. The authorities

ignoring these provisions held that 'outside sales’ were
taxable. Relying upon the dictumof the Judicial Conmittee

in Mask & Co.’s case(l), as applied in Firm of ~1lluri
Subbayya Chetty’'s case(2), this Court held that the suits
were conpetent. In the case of this Court-last cited the
foll owi ng observati on was made:

"It is necessary to add t hat t hese

observations, though nade in somewhat  w de
terns, do not justify the assunption that if a
deci sion has been made by a taxing authority
under the provisions of the relevant taxing
statute, ,its validity can be challenged by a
suit on the ground that it is incorrect on the
merits and as such, it can be clainmed that the
provisions of the said statute have not been
conplied with. Non-conpliance with the provi-
sions of the statute to which reference is
made by the Privy Council rmust, we think, be
non- conpl i ance with such f undanent a
provisions of the statute as would make the
entire proceedings before the appropriate

authority illegal and w thout jurisdiction
Simlarly, if an appropriate authority has
act ed in viol ation of the f undanent al

principles of judicial procedure, that may
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also tend to make the proceedings illegal and
voi d and this infirmty my affect t he
validity of the order passed by the authority
in question."”
The Di vi sional Bench relying upon this
observati on poi nted out
"It was thus held that the civil court’s
jurisdiction nmay not be taken away by naking
the decision of a tribunal final, because the
civil court’s jurisdiction to examne the
order, wth reference to fundamental pro-
visions of the statute, non-conpliance wth
whi ch woul'd nake the proceedings illegal and
without jurisdiction, still renmains, unless
the statute goes further and states either
expressly or by necessary inplication that the
civil court’s jurisdiction is conpletely taken
awnay.
Applying these tests, it is clear that without
a provision like S. 18A in the Act, the
jurisdiction of the civil court would not be
taken away at | east where the action
(1) (1940) L. R 67 1. A 222.

(2) [1964] 1 S.C R
752.
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of the authorities is wholly outside the |aw
and is not a nere error in the exercise of
jurisdiction. M . Sastri says that we nust
interpret the Act in the same way as if s. 18A
was inplicit init and that's. 18A was added
to nake explicit what was already inplied. W

cannot agree. The finality that statute
conferred upon orders, of assessment, subject,
however, to appeal and revision, was a
finality for the purposes of the Act. /It did

not make valid an action which was not
warranted by the Act, as for exanple, the |evy
of tax on a conmmodity which was not taxed at
all or was exenpt. |In the present case, the
taxing of sales which did not take place
within the State was a matter wholly outside
the jurisdiction of the taxing authorities and

in respect of such illegal action t he
jurisdiction of the civil court continued to
subsi st . In our judgnent ‘the suits were
conpetent."”

This case was, therefore, stronger than any so far noticed
because of the absence of s. 18-A and the elaborate
machi nery for adequate renedy was introduced |ater and the

t ax was illegally collected ignoring the f undanent a
provi sions of the Madras Ceneral Sales Tax Act, 1939.
However, in Kerala v. Ramaswam |yer and Sons(1l) (although

it was not pointed out what express provision or clear
intendment in the Madras General Sales Tax Act, 1939 as it
then stood, barred a civil suit) Basappa s(2) case was
declared to be wongly decided. In that very case the
| earned Judges considered a. rul e which gave exenption but
held that it did not give protection because it was enacted
after the account period. Wat if it had been enacted
before ? The observations in Basappa' s case(l) that if a
conmmodity was not taxable at all or was exenpt the civi

Court would have jurisdiction were, however, not accepted.
It was sufficient to have said in Ramaswan Iyer’s case(2)
that exenption or no exenption that was for the authorities
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to decide and not a matter for the Cvil Courts. The

argunent of exenption was rejected by observing
"There was in the Travancore-Cochin GCenera
Sal es Tax Act at the material time no express
provi sion which obliged the taxing authority
to exclude fromthe conputation of taxable
turnover the amount of sal estax collected by
the deal ers."” (enphasis supplied)

This reasoning shows that if it had been, the suit might

have been held conpetent. It is not necessary for us to

pursue this matter further than to say that the observation

that Basappa’s case was wongly decided is open to serious

doubt .

(1) [1966] 3 S. C R 582

(2) [1964] 5S. C. R 517,
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This | eaves for consideration only the cases Firmof [Illuri

Subbayya Chetty and Sons v. State of Andhra Pradesh(1l) and

Kama MIl's Ltd. v. State of Bonbay(2). The case of Firm of

[IlTuri  Subayya Chetty(l) arose under the Madras Genera

Sales Tax Act, 1939, and's. 18-A was pleaded to nmake the

suit inconpetent. The transactions in respect of which tax

was recovered were said to be of sales and not purchases and

the latter only were to, be taxed. It was held that s. 18-A
barred the suit because the attenpt was to set aside or
nodify an assessnent nade under the said Act. It was

pointed out that any challenge to the correctness of the
assessment nust be nade before the appellate or revisiona

forums under the 'same Act since the character of the
transaction was a matter into which the appellate and
revisional authorities couldgo. A litigant who accepted
the assessnent when he could call it in question by other
proceedi ngs under the same Act could not begin a suit. The
expression ’'under the Act’ was sufficient to cover even an
incorrect assessment. The assessee firm succeeded in the
suit but the Hi gh Court held it barred under s. 18-A and
al so held against the assessee firmon the nature’/ of the
transacti on.

This Court first held that there was no provision in the
said Act for bringing a civil 'suit to -question the
assessment . Therefore the matter nust fall in-~s. 18-A

This Court analysed the provisions of the said Act which
provided by s. 12-A, 12-B, 12-C and 12-D for _specia

appeal s, including an appeal to the Hi gh Court, the highest
Cvil Court in the State, laying down further that the
appeal should be heard by a Division Bench. In the1ight of
this el aborate machinery the question, of alternative renedy
was approached. It was also pointed out that the assessee
firmhad itself included these transactions in its returns.

Havi ng conceded that the tax was payable and not" having
rai sed t he i ssue before t he appel | ate authorities
constituted wunder the said Act, it was held that the firm
could not be allowed to raise the issue in a suit. This was
enough to di spose of the appeal to this Court.

The Constitution Bench, however, went on to examne the
rulings of the Judicial Commttee in Mask & Co.’s(3) and
Ral ei gh I nvestnent Co.’s(4) cases. Dealing with the forner
case, this Court pointed out that non-conpliance with the
provisions of the statute neant non-conpliance wth such
fundanental provisions of the statute as would make the

entire proceedi ngs before the appropriate authority illega
and wthout jurisdiction. | The defect of procedure nust
al so be fundanmental. 1In either case the defect nust make

the order invalid in law and void. The Court went
on to observe
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(1) [1964] 1 S. C R 752.
(3) (1940) L. R 67 |I. A 222.
(2) [1966] 1 S. C R 64.
(4) (1947) L. R 74 1. A 50.
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I ml5
. In what cases such a plea would succeed it is
unnecessary for us to decide in the present appeal because
we have-no doubt that the contention of the appellant that
on the nerits, -the decision of the assessing authority was
wrong, cannot be the subject-nmatter of a suit because s. 18-
A clearly bars such a claimin the civil courts.™
Referring next to the Raleigh Investnent Co.’'s case(l) this
Court pointed out that under the schene of the |I|ncone-tax
Act, the Judicial Committee thought that a question of vires
of the provisions could also be considered, but this Court
did not think it necessary to pronounce any opinion whether
this assunmption was well-founded or not. This point was
| ater ' considered in Venkataraman's case(2) by Subbarao, J.
(as he thenwas) and we have sufficiently anal ysed the views
of this Court. The case of Firmof I'lluri Subbayya (3 ) may
be said to be decided on special facts wth additiona
ref erence to the addition of s. 18-A excluding t he
jurisdiction of civil court and the special renedies provi-
ded in ss. 12-Ato 12-D by which the matter could be taken
to the highest civil court in the State.
This brings us to the |ast case on the subject. That is the
Kama MIIls case(4).  That case was heard by a special Bench
of 7 Judges and is of nore binding value than the others.
Kamla MIlls Ltd. was assessed to certain sales effected
between 26 January 1950 and 31 March 1951 whi ch the taxing
authorities treated as 'inside sales’ and the  Conpany
clainmed to be 'outside sales’ as determ ned under the Benga
[ mruni ty Co. Ltd. v. State of Bihar and others(5). The
judgnent in the last cited case was delivered on Septenber
6, 1955. The period for invoking renmedi es under the Bonbay
Sal es Tax Act, 1946 under which the assessnent was nade had
expired. A suit was, therefore, filed to claimrefund. The
Bonbay Act contained s. 20 which read
" 20. Save as is provided in s. 23, no
assessment made and no order passed under thi's
Act or the rules nade thereunder by the
Conmi ssi oner or any person appoi nted under s-
3 to assist himshall be called into question
inany CGvil Court, and save as it provided in
sections 21 and 22, no appeal or application
for revision shall Ilie against —any such
assessnment or order."
The suit was dismissed on the prelimnary point arising from
this bar. A Letter Patent appeal in the H gh Court of
Bonbay al so
(1) [21947] I.L.R 74 1. A 50.

(3) [1964] 1 S. C R 752
(2) [1966] 2 S. C. R 229.
(4) [1966] 1 S. C. R 64.

(5) [1955] 2 Ss. C R 603.
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failed. The case came before this Court on a certificate
It was referred to a Special Bench because S. 20 was
chal | enged as unconstitutional because it barred a suit even
where the assessnment was unconstitutional. This Court held
that as there was adequate renmedy to raise the question
before the authorities by asking for rectification of the
assessnment, the section could not be said to deprive him of
remedy in such a way as to render the section itself
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unconstitutional as was hinted in Raleigh Investnent Co.’s
case(1l) about S. 67 of the Indian Inconme-tax Act. W are
not concerned with that question
The next question which was considered was whether the
jurisdiction conferred on the taxing authorities included
the jurisdiction to determine the nature of the transaction
or was the decision about the character of the transaction,
a decision on a collateral fact ? This Court held that it
was the former and not the latter. Therefore the decision
was held to be nerely an error in assessment which was
capabl e of correction by the usual procedure of appeals etc.
The bar of s. 20 was, therefore, held to apply. During the
course of the argunents the Special Bench consi der ed
Basappa’s case (2 ) and distinguished it fromthe Firm of
[IlTuri Subayya Chetty's case(3) on the ground that the
fornmer was not barred by S. 18-A as it did not exist. The,
Speci al Bench, however, made an observation to the follow ng
ef f ect
"In cases where the exclusion of the civi
courts’ jurisdiction is expressly provided
for, the, consideration as to the schene of
the statute in-question and the adequacy or
the sufficiency of the renedies provided for
by it ‘may be rel evant but cannot be decisive.
But where exclusion is pleaded as a matter of
necessary i mplication, -such consi deration
-woul d be very inportant, and-in conceivable
ci rcunst ances, 1-ni ght even becone decisive.
If it appears that a statute creates a specia
right or-aliability and provides for the
determ nation of the right and liability to be
dealt with by tribunals specially constituted
in that behalf, and it further |ays down that

al | qguestions about the said right and
liability shall bedeterm ned by the tribunals
SO constituted, it becomes pertinent to

enquire whether renedies normally associated
with actions in civil courts are prescribed by
the said statute or not."

The Special Bench refrained from either accepting the dictum

of Mask & Co.’'s case(4) or rejecting it, to the effect that

even if jurisdiction is excluded by a provision naking the

decision of the authorities final, the Gvil Courts have

jurisdiction to exanmne into

(1) [1947] L.R 741. A 50.

(3) [1964] 1 S. C R 5 72

(2) [1964] 5 S C. R 517.

(4) [1940] L. R 67 1. A 222.
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cases where the provisions of the particular Act ~are not

conplied with.

Neither of the two cases of Firmof Illuri Subayya(l) or

Kama MI11s(2) can be said to run counter to the series of

cases earlier noticed. The result of this inquiry into the

diverse views expressed in this Court nay be stated as

follows : -
(1) Wiere the statute gives a finality to
the orders of the special tribunals the G vi
Courts’ jurisdiction must be held to be
excluded if there is adequate remedy to do
what the Civil Courts would nornmally do in a
suit. Such provision, however, does not
exclude those cases where the provisions of
the particular Act have not been conplied with
or the statutory tribunal has not acted in
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conformity with the fundanental principles of
judicial procedure.
(2) Wiere there is an express bar of the
jurisdiction of the court, an exam nation of
the scheme of the particular Act to find the
adequacy or the sufficiency of the renedies
provided nay be relevant but is not decisive
to sustain the jurisdiction of the civi
court.
VWere there is no express exclusion t he
exam nati on of the remedi es and the schenme of
the particular Act to find out the intendnent
becomes necessary and the result of the
inquiry may be decisive. In the latter case
it is necessary to see if the statute creates
a special right or aliability and provides
f or the “determination of the right or
liability and further |lays down that all ques-
tionsabout the said right and liability shal
be determ ned by the tribunals so constituted,
and whet her renedies normally associated wth
actions in Cvil Courts are prescribed by the
said statute or not.
(3) Chal 'enge to the provisions of the
particular Act as wultra vires cannot be
brought’ before Tribunals constituted under
that' Act. Even the Hi gh Court cannot go into
that ‘question on a revision or reference from
the decision of the Tribunals.
(4) Wien a provisionis already declared
unconstitutional. or the constitutionality of
any provision is to be challenged, a suit is
open. A wit of certiorari- may include a
direction for refund if the claimis | clearly
within the tine prescribed by the Limtation
Act but it is not a conpulsory renmedy to
replace a suit.
(1) [1964] 1 S. C R 752
(2) [1966] 1 S. C R 64.
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(5) VWere the particular Act contains no
machinery for refund of tax ~collected in
excess of constitutional limts or illegally
collected a suit lies.
(6) Questions of the correctness of the
assessment apart from its constitutionality
are for. the decision of the authorities and a
civil suit does not lie if the orders of . the
authorities are declared to be final or there
is an express prohibition in the particular
Act . In either case the schenme  of t he
particul ar Act nust be exanm ned because it is
a rel evant enquiry.
(7) An exclusion of the jurisdiction of the

Cvil Court is not readily to be inferred

unl ess the conditions above set down apply.
In the [light of these conclusions we have to see how the
present case stands. Section 3 was the charging section
It spoke of the incidence of the tax. |In consisted of
several sub-sections. These sub-sections laid the tax on
deal ers according to their tax able turnover and in the
case of a deal er who inported goods into Madhya Bhar at
the taxabl e turnover was Rs. 5000/-. Section 4 made

certai n exclusions and exenptions, and section 5 prescribed
the rate of tax. That section read
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"5(1) The tax payable by a dealer under this
Act shall be at a single point and
shall not be |less than Rs. 1-9-0 per
cent. or nore than 6 1/4 per cent of the tax
able turnover, as notified fromtime to tine
by the Governnent by publication in the
of ficial gazette.

Provided that Government may in respect of
speci al cl ass of goods charge tax up to 12
1/ 2per cent. on the tax abl e turnover
(2) The GCovernment while notifying the tax
payabl e by a dealer may also notify the goods
and the point of their sale at which the
tax i s payable."

In notifying the rate provision was nade for rates in

respect of inporters, the point of time being the inmport. As

the inport itself postul at ed movenent of goods, the matter

fell within Article 301 and as trade and comrerce is
decl ared to be freethroughout the territory of India,
it becane unfree by reason of the tax. The t ax woul d
theref ore have ex facie offended Article 301. This could

however be avoided if  the tax was saved by Article
304(a). That required  that simlar goods manufactured or
produced in Madhya Bharat had to bear an equal tax. Such
equal tax was not/ inposed hence the notifications were
struck down as neking
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di scrimnation and 'rendering trade ~and comerce unfree.
This was the effect of Bhailal’'s case(l).

No -doubt the Madhya Bharat Sal es-tax Act contained provi-
sions for appeal, revision, rectification and reference to
the Hi gh Court, the notifications being declared wvoid the
party could take advantage of the fact that tax was | evied
without a conplete charging section. This affected the
jurisdiction of the tax authorities because they could not
even proceed to assess the party.  The question was one
falling in category Nos. 3 and 4 rather than in category No.
2 above. It was directly covered by the decision  of this
Court in Venkataraman's case ( 2 ) read with Crco' s Coffee
Co. (2) and Sent hul nat han Chettiar’s case(2) already referred
to We woul d have considered this matter again i'f
Venkataraman’s case (2 ) had been doubted before but it
seens to have been followed in the last nentioned case and
Pabboj an Tea Conpany’s case(5). |If Kama MIIls Ltd. case(6)
had not expressly left the question open. we ~would  have
applied the earlier case of the Special Bench but as it is
we are bound not by the Special Bench decision but by

Venkat araman’ s case(2). W nmust therefore allow these
appeals with costs. The judgnent of the Hi gh Court i's set
aside and suits are decreed. The order for costs shall be

as in the suit. The costs in the H gh Court shall “be ' borne
as incurred.
V.P.S. Appeal all owed.,
(1) [1964] 6 S. C. R 261
(2) [1966] 2 S. C. R 229.
(3) 19sS T. C 66 (S. C).
(4) C. A 1045 of 1966, dated 20-7-1967.
(5) A 1. R 1968 s.C. 271
(6) [1966] 1 S. C. R 64.
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