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PETI TI ONER
MALI K BROTHERS

Vs.

RESPONDENT:
NARENDRA DADHI CH & CORS

DATE OF JUDGVENT: 25/ 08/ 1999

BENCH
S. SAGH R AHVAD, & G B. PATTANAI K

JUDGVENT:

PATTANAL K, J.

Leave granted.

This appeal / by grant of special leave is directed
agai nst the Judgnent of the Division Bench of Madhya Pradesh
High Court, Indore Bench. On a petition being filed under
Article 226 of the Constitution of India by a tax payer of
the I ndore Municipality, the H gh Court entertained the sane
as a public interest litigation-and by the inmpugned order
guashed an auction held by the Indore Devel opnent Authority
as well as the highest bid of the appellant in the said
auction which had been accepted by the |Indore Devel opnent
Authority and also an award of a conpetent arbitrator in
respect of the dispute between the Indore Devel oprment
Authority and the appellant. Before enbarking upon an
inquiry into the legality of the inpugned judgnment of the
H gh Court, it is necessary to bear in mnd that ‘a public
interest litigation is usually entertained by a court for
the purpose of redressing public injury, enforcing public
duty, protecting social rights and vindicating public
interest. The real purpose of entertaining such application
is the vindication of the rule of law, effective access to
justice to the economcally weaker class and neaningfu
realisation of the fundanmental rights. The directions and
conmands issued by the courts of lawin a public interest
litigation are for the betternent of the society at |arge
and not for benefiting any individual. But if| the court
finds that in the garb of a public interest  litigation
actually an individual,s interest is sought to be carried
out or protected, it would be the bounden duty of “the court
not to entertain such petition as otherwi se the very purpose

of i nnovation of public interest litigation wll be
frustrated. It is in fact alitigation in which a person.is
not aggrieved personally but brings an action on behal f of
down- trodden mass for the redressal of their grievance. In

the case of Sachi danand Pandey and Anr. vs. State of West
Bengal and O's., 1987(2) SCC 295, when the State of West
Bengal had allowed the construction of a five star hotel in
the wvicinity of a zool ogi cal garden and a part of the |and
belonging to the zoo had been leased out to the said
conpany, a petition had been filed in the Calcutta Hi gh
Court and the Hi gh Court having dism ssed the sane, the
matter had been carried to this court and this court also
had upheld the decision of the Hi gh Court, after conming to
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the conclusion that it is inpossible to hold that the
CGovernment of West Bengal did not act with probity in not
inviting tenders or in not holding a public auction but
negotiating straightway at arms length with the Taj G oup

of Hotels. |In the said Judgment Justice Khalid has added a
few paragraphs indicating as to how a public interest
litigation pose a threat to courts and public alike. The

| earned Judge had sounded a word of caution that if courts
do not restrict the free flow of case in the name of public
interest litigation, "the traditional litigation will suffer
and the courts of law, instead of dispensing justice wll
have to take upon thenselves adm nistrative and executive
functions.” It was also stated by the | earned Judge- "it is
only when the courts are apprised of gross violation of
fundanental rights by a group or a class action or when
basic human rights are invaded or when there are conplaints
of such acts as-shock the judicial conscience that the
courts, especially this court, should | eave asi de procedura
shackl es and hear such petitions and extend its jurisdiction
under al'l avail abl e provisions for remedying the hardships
and mseries of the needy, the underdog and the neglected."
In the case of Ransharan Autyanuprasi and Anr. vs. Uni on
of India and Ors., 1989 Supp.(1l) SCC 251 , a wit petition
had been filed in this court under Article 32 alleging
m smanagenent of /a public trust and this court wultimtely
held that the petition does not seek to advance any public
right and innovation of the jurisdiction of this court as a

public interest [litigation, in the back-ground of the
all egations made in the petition and in the context of the
case was wholly unjustified: This court has further

indicated that the public interest litigation does not mnean
settling disputes between individual parties and when there
is no breach of fundanmental rights and the matter is
amenable to proceedings under Sections 37 and 38 ' of the
Raj ast han Public Trust Act to entertain a petition  styling
into which a public interest litigation is the abuse of the
process of court. The object ‘of noting the aforesaid
caution indicated in tw Judgnents of this court is to
enphasi se how in the case in hand this has proved to be true
and how the respondent in the name of a tax payer ~of the
muni ci pality has protracted a public interest litigation
which wultimately has resulted gross injustice to the |Indore
Devel opnent Authority and also the appellant and in fact
really, interest of public is not at all involved and it is
further to be noticed that the H gh Court- has been swayed
away to entertain a petition and not only has set aside a
public auction held at |arge but al so quashed anaward of a
conpetent arbitrator in respect of the dispute referred to
him between the parties and application concerning the said
award is pending before a conpetent civil court, ~thereby
frustrating the provisions of the Arbitration Act fully.

The brief facts leading to the Judgment under appea
are that the Indore Devel opnment Authority issued a notice of
hol ding of a public auction in respect of a plot of land in
Indira Complex at Naul akha Road, |Indore. The auction was
scheduled to be held on 15.4.81. The appellant was the
hi ghest bidder in the auction and the bid amunt was
Rs. 25, 10, 000/ -. The said bid was accepted and the
appropriate authority called upon the appellant to deposit
the ampunt and to produce a relevant stanp paper for
execution of the |ease deed. The appellant however
defaulted in making the deposit within the period stipul ated
in the notice. On account of such default the initia




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 5
prem um which had been deposited to the extent of
Rs. 6, 27, 500/ - was forfeited. The appel | ant however

chall enged the order of forfeiture and requested the Indore
Devel opment Authority, to whomlndira Conplex scheme has
been transferred in the neantime by the State Governnent,
for making a reference to the arbitrator. Initially this
request had been rejected but by letter dated 8.6.90, Shri
K. S Bhatnagar, a retired I.A'S. Oficer was appointed as
arbitrator. The arbitrator ultimately passed an award. The
respondent No. 1 herein, considering the award to be a
serious public injury, approached the H gh Court by way of a
public interest litigation and by an interimorder, the High
Court restrained the Devel opnent Authority from delivering
the possession of the land to the appellant but prior to the
aforesaid interimorder, the possession had been delivered
on 8.1.91. It was contended in the aforesaid public
interest litigation petition that the value of the |[and
woul d be nuch nmore than for which the same is going to be
handed over pursuant to the award of the arbitrator and
parting. wth a valuable piece of land for the snmall price
would be grossly prejudicial to the public interest. The
present appellant as well as the Devel opment Authority filed
their counter affidavits before the H gh Court, indicating
therein that there has been no illegality in referring the
di spute to the arbitrator and the said arbitrator considered
the matter in several sittings and passed the award which is
the subject matter of an application filed under Section 14
of the Arbitration Act. It was al so indicated by the Indore
Devel opnent Authority that the board considered the dispute
between the appellant and the board in several neetings and
finally thought it appropriate to refer the matter to the
arbitrator and such reference is a bona fide decision of the
board on the facts and circunmstances of the case and it
cannot be said that such reference has caused public injury.
The High Court by the inpugned Judgnent after considering
the provisions of Section 21 of the Arbitration Act and the
law on the subject, came to the conclusion that there has
been a gross violation of the aforesaid provision of the
Arbitration Act and it is not known why respondent No. 1
(I'ndore Devel opment Authority) elected to appoint the
arbitrator. The Hi gh Court also came to the further
conclusion that the |land would not have been disposed of
even on |ease basis through arbitration and the Indore
Devel opnent Authority conmtted an error of ~law -and
consequent public injury by revival of a close issue by
appoi ntnent of an arbitrator and by its attenpt benefited
the present appellant at the cost of public revenue. Wth
the aforesaid conclusion, the Hi gh Court  quashed. the
resolution of the Indore Devel opnent Authority, referring
the dispute to the arbitrator as well as the award of the
arbitrator and passed certain consequential directions. The
guestion that arises for consideration therefore, is whether
in the facts and circunstances of the case, the H gh Court
was justified in entertaining a wit petition in the garb of
a public interest |litigation and was justified even in
setting aside the award of a conpetent arbitrator which was
not assailed under the provisions of the Arbitration Act but
by filing a petition under Article 226 on the ground that
the very decision of the Inmprovenent Trust, referring the
matter to the arbitrator was illegal and has caused public
injury.

At the outset it nmay be stated that the land in
guestion was admttedly put to public auction and the
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appel l ant was the highest bidder and this fact has not been
di sputed at any stage. The further admitted position is
that the appellant had deposited sonme anount but could not
deposit the balance anount even though the bid of the
appel l ant was accepted by the competent authority and for
non-deposit of the balance amount, the earlier anpunt
deposited stood forfeited which however was chall enged by
the appellant. It is at that stage the I ndore Devel opnent
Authority took into consideration all the relevant factors
and thought it appropriate to refer all disputes pertaining
to the Iland, which was subject matter of the auction for
arbitration. Not an iota of material has been placed before
us to indicate that the said decision of the |Inprovenent
Trust was either for extraneous consideration or had not
been taken bona fide. “1n course of hearing of this appeal

not an iota of material was produced before us by respondent
No. 1 at whose instance the Hiogh Court had entertained the
public ~interest litigation petition to indicate that there
was any /infirmty in the auction that was held on 15.4.81
and that the highest bid obtained was not genuine and the
price obtained thereon is grossly |ow. Though a bald
assertion had been made by respondent No. 1 that the norma

price of the Iand would be rmuch higher than the highest
auction price which the appellant had offered but no
substantive material had been produced in the H gh Court and
not hi ng has been brought to the notice of this court also.
In this viewof the mtter we fail to understand as to how
the Hi gh Court could cone to the conclusion that there has
been gross public injury by referring the matter to the
arbitrator and the lnprovenent Trust has acted beyond its
jurisdiction by referring the dispute pertaining to the |and

in question to the arbitrator. |In our considered ' opinion
the very act of entertaining the application as a  public
interest litigation at the behest of respondent No. 1, who

has absolutely no interest in the transaction was i nproper
and the High Court had in_ fact not adverted to the
paraneters for entertaining a petition as a public/interest
litigation. It may not be out of place to nmention at’' this
stage that two other auctions, similarly held were not
assailed but it is the auction where the appellant was the
hi ghest bidder was only assailed for the reasons known to
respondent No. 1. \When the appellant had chal | enged the
legality of the action of the conpetent authority .in the
matter of forfeiture of the deposit nade, the conpetent
authority thought it appropriate to refer the entire dispute
pertaining to the land in question for arbitration and we
see no infirmty with that decision nor that decision can be
said to have been taken on some extraneous consideration

W also fail to appreciate the conclusion of the H gh Court
on Section 21 of the Arbitration Act inasmuch as there/is no
bar for parties to a dispute to refer the dispute for
arbitration instead of litigating in comobn |aw courts. In
our view, Section 21 of the Arbitration Act does not  debar
the parties to refer a di spute between them to _an

arbitrator, particularly when the litigation in norma
course has becone not only expensive but al so continues for
years together. If any informal forumis chosen by the

parties for expeditious decision of their disputes, it would
not be safe for a court of law to come to a conclusion that
such deci si on has been taken for any ext raneous
consideration wthout any supporting naterials in that

regard. In the case in hand, the Hgh Court of Mdhya
Pradesh committed serious error of law by invoking its
di scretionary jurisdiction wunder Article 226 of the

Constitution of India at the behest of a person who has no
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interest in the litigation in question and in quashing the
decision of the Indore Devel opment Authority of referring
the dispute to the arbitrator as well as the award of the
conpet ent arbitrator, by entering into an arena of
conjecture and by assunming that the price of |and nust have
gone up wthout having before themany materials in that

respect. We have no hesitation, therefore to set aside the
i mpugned Judgnent of the Hi gh Court and we accordingly do
So. Necessarily, therefore, the award of the conpetent

arbitrator remains operative and the rights of the parties
flowing therefromhave to be worked out in accordance wth
I aw. The present appeal is allowed. The inpugned Judgnent
of the Mdhya Pradesh H gh Court in Indore Bench dated
11.10.96 passed in Mscellaneous Petition No. 113 of 1991
is set aside and the sai d mscellaneous petition stands
di smi ssed. The respondent No. 1 shall bear the cost of
this appeal and the  hearing fee is assessed as Rs.
20, 000/ ~.




