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States Reorganisation Act, 1956, Ss. 115 and 117-Madras
State judicial Service Rules, 1953, r. 11-Applicability to
officers allotted to Keral a-"Seniority accordiing to decision
of Central Covernnental -Ri ght ~ of State Governnent,to
constitute new cadres--"KLM principle and its scope.

HEADNOTE

Under s. 115(5) of the States Reorgani-sation Act, 1956., the
Central Governnent may establish one or nore Advisory
Conmittees for the purpose of assisting it in regard to, (a)
the division and integration of services anong the new
Stites, and (b) the ensuring of fair and equitable treatnent
to all persons affected. Under s. 177 the Centra

Governnment may give such directions to any such State
CGovernment as may appear to be necessary for the purpose of
giving effect to the provisions of the Act and the State
CGovernment shall conmply with such directions. Accordingly,

a neeting of the Chief Secretaries of the various States
that were to be effected by the reorganisation was held in
May, 1956, at the invitation of the Central Government, and
certain decisions were taken as to the general principles
that shoul d be observed with regard to the integration / work
The Central CGovernnent thereafter informed the State
Cover nnent s that they had decided that the “work of
integration of services, equation of posts and relative
seniority should be dealt with by the State Governnents in
the light of those general principles. 1In 1962, the Centra

Government, after considering the representations of the
of ficers made under s. 115(5) of the Act, in nodification of
the earlier principle excluding periods for which an
appointnent is held as a purely "stop gap or’ fortuitous
arrangenent in fixing seniority, decided that the officers
allocated to Kerala State fromthe former Madras State may
be al |l owed benefit of energency service towards seniority in
the equated category if such service would have been
regul arised fromthe date of their energency appointnent and
counted for seniority in Madras, on 1st Novemnber, 1956, had
those officers renmained in Mdras. The respondent-State
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accepted this decision of the Central Governnment.

The appellant was selected as a District Minsiff by the
Madras Public Service Comi ssion and was posted as such on
May 26. 1951. and he has been in continuous service since
t hen. Consequent upon a decision of the Supreme Court of
India, the Midras State Judicial Service Rules (Madras
Rules) were framed in 1953, but were given retrospective
effect from March 1951, and the service of the appellant and
others was regularised as from Cctober 6, 1951. The State
of Kerala came into being on Novenber 1, 1956, and the
appellant was finally allotted Kerala wth effect from
Cct ober 24, 1956. On March 26, 1966, the respondent State
published the final integrated |ist of the Travancore-Cochin
and Madras personnel of the Judicial Oficers as on Novenber
1, 1956, showing respondents 6 and 7, whose dates of
comencenent of continuous service were July 20, 1951, and
October 1, 1951, respectively,~as senior to the appellant,
on the basis that Cctober 6, 1951, was assigned to him as
the date of comrencenent of his continuous service being-the
dat e of his appointment to the post in the equated category
as on Novenber 1, 1956. The respondent-State, on Cctober
20, 1959, also provided that some posts of District and Sub-

di vi si onal Magi strate of ’'executive origin’ would be
constituted as a separate service outside the civi
judiciary, whi |l e being eligible for appoi nt nent as

subordi nat e judges and Munsiffs respectively. The appell ant
filed a wit petitionin the H gh Court™ questioning inter
alia (1) the rank and place of seniority given.to himin the
final 1list, on the ground that the date of comrencenent of
hi s continuous service is My 26, 1951; and (2) the order of
the respondent - St ate providing a special cadre for
nmagi strates of executive origin, on theground that, if that
order was inplenented there was the likelihood of sub-
di vi si onal Magi strates securing pronotion over munsiffs with
| onger service. The High Court dismssed the petition.-

868
in appeal to this Court,
HELD : (1) (a) Rule Il of the Madras Rules deals
with tenporary appointments. But it .is not at al
rel evant for the purpose of fixing the seniority of
the appellant. it is inapplicable to the appellant alter
his final allotrment to the State of kerala and after the
clear decision of the Governnent of India allowing the
benefit of energency service in regard to seniority, which
was accepted by the Kerala Governnent. [875 H
(b) Assuming that the rule and the earlier decision of the
Government of India in conformty with the agreement wth
the Chief Secretaries referring to purely stop-gap or
fortuitous arrangenents nay be i nvoked, t hey are
i napplicable to the appellant, because, it cannot be held
that the appellant’s service is either filled 'owing to an
emergency’ or that it was held as a ’'purely stop-gap or
fortuitous arrangenent.’ The appell ant had been appoi nted in
a regular manner through the public Service Comm ssion -and
his appoi ntnent could not have been made as a purely stop-
gap or fortuitous’ one. The Governnent of India had also
accepted the position that an allotted enpl oyee should not
suffer any disadvantage if he would not have been subjected
to a like handicap in his parent State. The correspondence
bet ween t he Madras and Keral a Governnents after the Centra
Government comunicated its decision that the allocated
of ficers should be all owed the benefit of energency service
in regard to seniority, showed that the position in WMadras
State was that continuous service of the officer, whether
regul ar, temporary or energency, would have been taken into
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account for the purpose of seniority. The appellant had
been in continuous service from My 26, 1951. Ther ef or e,

the conclusion is irresistible, that the appellant was
entitled to the assignnment of May 26, 1951, for the purpose
of seniority, and the appellant in the connected appeal
would be entitled to the assignment of February 12,
1955.[876 C- G

(2) There is no force in the contention regarding the
reservation of the separate cadre for t he District
Magi strate and sub-divisional WMgistrates of executive
origin. It is open to the State Governnent to constitute as
many cadres as they Choose according to administrative
conveni ence and expedi ency. [876 H

(3) As regards the appellant in the connected appeal he
would not be entitledto an earlier date as the date of
conti nuous appoi ntnent on the ground that an officer junior
to himwho was provisionally allotted to the State of Keral a
along with him at initial stage when the new State was
constituted was assigned 1-7-1954 as his date of continuous
servi ce; 'because, the 'KLM principle’ was not applicable to
that appellant. According to the principle the seniority of
the Travancore personnel as between thenselves, or of the
Cochi n personnel as between thensel ves could not disturbed
while' determining the relative seniority of the Travancore
and Cochin personnel in any class. But the officer who was
junior to the appellant had arranged for a nutual transfer
with an officer from Madras 'and could not be held to be in
service in Kerala for the purpose of the final integrated
list. The question of inter se seniority cannot arise when
there is nothing. to fix such inter se seniority of the
appel l ant vis-a-vis hisjunior. Therefore the benefit of the
principle cannot, be clainmed by the appellant. [877(C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION G vil Appeals Nos. 2629 & 2630
of 1969.

From the judgnent and order dated the 2nd April,. 1969 of
the Kerala Hi gh Court at Ernakulamin Oiginal Petition Nos.
2709 and 2708 of 1966, and

Cvil Appeal Nos. 304 & 305 of 1972.

Appeal s by special |eave fromthe judgnent and order - dated
the 2nd April, 1969 of the Kerala High Court in Oigina
Petition Nos. 2708 of 1966 and
Sardar Bahadur, and C.P. Danodaran Nayar, appel | ant
appeared in person( in C As 2629/69 & 305/72)

869
K. T. Harindra Nath and Vi shnu Bahadur Saharya, for/  the
appellant (in C A 2630/69).

V. A Seiyid Mohnmud and K. C. Dua, for respondent ‘Nos. 1 &
4 (in C A 2629/69 and respondent Nos. 1 & 3 (in CA
2630/ 69) .

Gobind Das and S. P. Nayar, for respondent No. 2 (in C. As.
2629 and 2630).

A V. Rangam and A. Subhashini, for respondent No. 3 (in
C. A 2629/69).

P. C. Chandi, for respondent No. 3 (in C.A 304/72) and
respondents Nos. 1 & 4 (in C A 305/72).

K. M K. Nair, for respondent No. 5 (in C A A 2629/69).

S. Gopal akri shnan, for respondent Nos. 6&7 (in C A 2629/
69) .

The Judgnent of the Court was delivered by

GOSWAM , J. These appeals by certificate are directed
against the judgment of the Kerala High Court in severa
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Wit applications filed there challenging the fina
integration list of judicial officers allotted to Kerala

State under the States Reorganisation Act, 1956, briefly the
Act. The appellant in Civil Appeal No. 2629 of 1969, which
we wll take first, was a practicing Advocate. He was
recruited along with 82 others by the Madras Public Service
Conmi ssion, briefly the Conm ssion, and was tenporarily
appointed as a District Munsiff by the Madras Governnment on
Novermber 25, 1950. This appointnent was under rule 7A of
the Madras State Judicial Service Rules, "then in force.
The Madras High Court posted him for training whi ch
commenced on January 16, 1951 and whil e undergoing training
he was posted as District Minsiff at Calicut where he took
charge’ of this post on May 26, 1951. Since then he has been
in continuous service as . Minsiff, subordinate Judge,
District Magi strate and as. District Judge. One B

Venkat ar amans, who had not been selected as District Minsiff
along with the appellant and 'others 'in 1950, challenged
the selection nade by the Commission in a wit petition
before this Court. This Court allowed the petition and the
decision -is reported in V. Venkataranana v. The State of
Madras & 'Another’ (1) :This Court held that the Communal G

0. of the Madras Government which besi des maki ng reservation
of posts for Harijans and backward Hi ndus, as sanctioned by
cl. (4) of Art. 16, also nade reservation of posts for other
comunities viz. Mislims, Christians, ~ Non-Brabmn Hindus
and Brahmi ns was repugnhant to the provisions of Art. 16 and
was as such void and illegal. The Court, however, did not
cancel all the appointnments made during the year but
directed the Governnment to consider and dispose of the
application of Venkataramana on its nerits -and without
applying the, rule of conmunal rotation. It may be
nmentioned that the appellants .here and other successfu

candi dates were not joined as respondents in 'the said wit
petition before this Court. Venkataramana was

(1) AI.R 1951

870

accordingly selected and appointed as District Muinsiff and
he took charge of his office on Cctober 6, 1951, - Consequent
upon the decision in that case the Madras State Judicia

Service Rules (briefly the Madras Rules) were framed on
Cctober 6, 1953 under Article 234 read with Article 309 of
t he Constitution. These Rul es cane into ef f ect
retrospectively from Mrch 22, 1951. It is averred that
appoi nt nent of the appellant is thus under rule 11(2) of the
Madras Rules. On Novenmber 2, 1953, the Madras GCovernnent
directed that the services of the appellant along w th other
candi dates be, regularised w e.f. October 6, 1951, the . same
date from whi ch Venkat aramana’ s appoi nt mnent has been so done
(vide Ext. P-7). It is also nmentioned in this order/ that
the 82 officers nentioned in the schedule to the order
i ncluding Venkataramana (serial No. 27) and the appellant
(serial No. 72) will conmence probation fromthat date. The
CGovernment, however, sanctioned increment in the tinme scale
to the appellant and the other District Minsiffs appointed
in 1950 and 1951 fromthe date of commencenent of continuous
service (vide Ext. P-6). Consequent upon the passing of
the States Reorganisation Act on August 31, 1956, 51
judicial officers including the appellant belonging to
different cadres like District Judge, District Magistrate,
Sub- Judge, Munsiff and Sub-Magi strate were transferred from
the Madras State to the Kerala State on Septenber 11, 1956.
The appellant was finally allotted to Kerala we.f. Cctober
24, 1956, as per order of the Governnent of India dated
August 24, 1960, under the Act. The State of Kerala was
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brought into being we.f. Novenber 1, 1956. W nmay note
here that the new Kerala State was formed under section 8 of
the Act comprising the territories of the existing State of
Travancore- Cochin, excluding the territories transferred to
the State of Madras by section 4; and the territories
conprised in Malabar district, excluding the islands of
Laccadi ve and M nicoy and Kasaragod tal uk of South Kanara
district.

The CGovernnent of Kerala passed an order (Ext. P- 16)
regardi ng reorganisation of judicial services. After the
reorgani sation of States, principles were evolved and
fornulated by the Central Governnment at the conference of
Chi ef Secretaries of ‘the different St ates regardi ng
integration of services. The Kerala Governnent framned
principles and procedures regarding integration of services
of Travancore- Cochi n personnel with the personnel allotted
from Madras (vide Ext. ~P-13).- The Madras CGovernnent al so
framed ~general ~principles for integration of services by
their ' order -dated July. 17, 1957 (vide Ext. P-14). The
CGovernment ~of Kerala issued orders regarding equation of
posts in- the Judicial Departnent- for the purpose of
integration of services on May 27, 1958 (vide Ext. P-17).
The equation was as foll ows

"Travancor e- Cochi n

(1) District Judge-1 G ade- District Judges-1l Gade-Rs.
Rs. 800-1000. 1000- 1800.
District & Sessions Judge, Di strict Magistrate. (Judl.)
Il Grade-Rs. 500-800. Gade-500-700 plus Spl.

pay Rs. 50/-
871
(iii) District Mgistrate Sub Judges on-Rs. -~ 550- 700.

Grade- Rs. 500-800.
Addl. District and Sessions
Judges and Sub-j udges

G ade- Rs. 450- 600,

(iv) Sub Divisional Magistrates District Munsiff and Sub
Di vi sional Magistrate Rs. 300-700.

I G ade- Rs. 450-600.

Munsi ffs and Sub-Di vi si onal Mgi strate

G ade Il on-Rs. 250-500.

(v) Sub Magistrate

Rs. 200- 300."

Sub Magi strates Rs. 200-300.
The appel |l ant preferred an appeal against this order through
the Kerala Hi gh Court and the CGovernnent of Kerala to the
Advisory Committee constituted by the Central Governnent
under section, 115(5) of the Act challenging anong other
things that the principles evolved for the ‘equation, of
posts were illegal and unjust. Meanwhile the Governnent of
Kerala on Septenber 24, 1959, ordered that it would not be
proper to equate the District Mgistrates and ‘the Sub-
Di vi sional Magistrates of Gades | and |l of 'executive
origin belonging to the erstwhile Travancore-Cochin State
with the Cvil Judicial Oficers and that the same shoul d be
kept separate until the Magisterial Oficers were induced
into the Cvil Judiciary in the manner prescribed under
Article 234 of the Constitution. By the same order it was
provided that the three posts of the District Mgistrates
(actually four since one was omtted through mstake) and
ei ght posts of Sub-Divisional Mgistrates of the Travancore-
Cochin area would be constituted as a separate service
outside the Cvil Judiciary so as to enable the incunbents
to continue in their posts (vide Ext. P-21). On the sane
date, the Government of Kerala passed an order under Article
234 of the Constitution by which the salaried Magisteria
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Oficers of the forner Travancore-Cochin State in the
cat egori es of District Munsi ffs and Sub- Di vi si ona
Magi strates were nade eligible for appointnent to the
categories of Subordinate Judges and Munsiffs respectively

(vide Ext. P-27) . The appellant preferred an appea
against the order (Ext. P-21) on Cctober, 20 1959 (vide
Ext . P-22). He pointed out that if the aforesaid order
(Ext. P-21) was inplenmented there was |ikelihood of the

Sub- Di vi si onal Magi strates who had got far |ess service than
that of the Minsiffs securing pronotion over such Minsiffs.
The Kerala CGovernnent passed a final order regarding the
equation of posts in the judiciary on July 24, 1961 (vide,
Ext. P-23) and inforned the appellant that the. appeals had
been rejected by the Governnment of India. The Governnent of
Keral a published the prelinmnary integrated |ist of Judicia
Oficers on April 24, 1962 (vide Ext.P-24). The appellant

preferred an appeal against this list (vide Ext. P- 25) .
O her officers “also filed representations and appeal s
against the sanme. In the, prelimnary integrated gradation

list of the Travancore-Cochin and Madras personnel as lon
Noverber 1, 1956, the appellant was
872
shown agai nst serial No. 44 and his date of commencenent of
conti nuous service as well as the date of appointnent to the
post of equated /category was shown 'as My 26, 1951
Respondents 6 and 7 were shown bel ow hi m agai nst serial Nos.
46 and 47 respectively in the list. Their dates of
comencenent of continuous service are July 20, 1951 and
Cctober 1, 1951 respectively and the sane are the dates of
appointnent to the post of equated category in the list.
After publication of the prelimnary integrated list, the
CGovernment of Kerala issued two orders-on May 16, 1962 and
May 10, 1963 (vide Exts. R-1 and R 2) respectively. R-2
has superseded the earlier order R-1 and sone other | orders.
We may quote the relevant portion of the order in Ext. R-2
whi ch rans as foll ows
"The Covernment of I ndia have considered the
representations of the officers and have
decided as follows :-
(i) The officers allotted to Kerala from
Madras may be all owed the benefit of emergency
service towards seniority in the equat ed
category if such service would have been
regul ari sed fromthe- date of their _energency
appoi nt nent and counted for inter-state
seniority in integration in Madras on 1-11-
1956 had they remmined in Madras.
X. X X
X
Thi s deci sion of the Governnent of India was accepted by the
Kerala Governnment. On the subject of taking into- account
the energency service there was correspondence between the
Central Governnent and the Governnment of Kerala (vide  Ext.
P-32 dated March 1, 1962) On the sane subject matter there
were two letters fromthe governnent of Madras addressed to
the Kerala Governnent (vide Exts. p-34 dated July 20, 1963
and P-35 dated Novenber 7, 1963) to the Secretary allotted
Agricultural Oficers’ Association, certain ad-hoc rules
(vide Ext.P-28) for absorption of Criminal side Judicia
Oficers of the Travancore-Cochin Branch who' were kept in a
separate cadre. These rules inter alia provided that for
t he pur pose of determining seniority t he dat e of
conmencenent of continuous service in the post of District
Magi strate shall be deened to be, the date of first
appoi ntnent to, the category of Sub-Judge. The appellants’
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appeals were ultimately rejected-by the Governnent- of
I ndi a. On-March 26, 1966, the Gover nnent - of Ker al a
published the final integrated |ist of the Travancore-Cochin
and Madras personnel of the Judicial Oficers as on Novenber
1, 1956 (vide Ext. P-31) show ng respondents 6 and 7, who
were junior to himas per the, prelimnary integrated |ist,
now placed above himin, the final list In the prelimnary
list although his date of comrencenent of continuous service
was shown as May 26, 1951, he was assigned in final |[ist
Cctober 6, 1951 being the date of his appointnent- to the
post in the equated category as on Novenber 1, 1956. In the
above
873
background, the appellant filed a wit application in the
H gh, Court of Kerala praying for restraining the State
Governnment and the Registrar of the H gh Court from
i mpl enenting Ext.  P-31, the final. list, and to award to
the appel | ant appropriate rank and seniority above
respondent's 6 -and 7, anongst other prayers. H's application
cane up before a Full Bench of the H gh court and the sane
was rejected. The respondents were inpleaded in the High
Court in a representative capacity and the H gh Court’s
order under or.1 r.8, Cvil Procedure Code, were obtained
and the notice was published in the newspaper.
Several questions were raised before the Hi gh Court, but the
appel | ant here has made two nai n subni ssions :
(1) H s seniority in service in t he
integrated judicial service in Kerala should
be counted from May, 26, 1951, the date on
whi ch he joined service and from which he has
conti nuously been worki ng.
(2) There is no justification in law for
creation of a separate cadre for Magistrates
of the executive origin and for reserving four
posts of District Mgistrates, exclusively in
f avour of  Sub-Divisional Magi strat es of
executive origin.
The appellant’s grievance is that he should have been
assigned May 26, 1951 instead of Cctober 6, 1951. It is
clear that wunder section 115(5) of the Act "the Centra
Government may by order establish one or nore Advisory
Comm ttees for the purpose of assisting it in regard to-
(a) the division and integration of the
services anong the new States and the States
of Andhra Pradesh and Madras; - and
(b) the ensuring of fair  and equi tabl e
treatment to all’ persons affected by the
provisions of this section and (the proper
consi deration 'of any representation made’ by
such persons".
Under section 1 17 of the Act, "the Central Covernment nay
at any time before or after the appointed day give such
directions to any .State Government as may appear to.it to
be necessary for the purpose of giving effect to the
foregoing provisions of this Part and the, State Governnent
shal | conmply with such directions". In accordance with 'lie
provisions of this Act, a neeting of the Chief Secretaries
of the, wvarious States that were to be affected by the
reorgani sation, was held on My 18-19, 1956, at t he
invitation of the Central Government In this meeting certain
decisions were taken as to the general principles that
shoul d be observed with regard to the integration work. The
government-of India thereafter infornmed the State Governnent
that they had decided that the work of integration of
services should be dealt with by the State Governnents in
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the light of general principles already decided in the
neani ng of the Chief Secretaries. Wth regard
874
to the principle for,determning equation of posts and
relative seniority, the follow ng conclusions were reached
at the conference of the Chief Secretaries :
"It was agreed that in determning the
equation of posts, ,the following factors
shoul d be borne in mnd
(i) the nature and duties of a post;
(ii) the responsibilities and power s
exercised by the officer holding a post; the
extent of territorial or other charge held or
responsi bi lities discharged;
(iii) the” mnimum qualifications, if any,
prescribed for recruitment to the post;
(iv) the salary of the post;
It was agreed that in determning relative seniority is
between two persons hol ding posts declared equivalent to
each other, and drawn fromdifferent States, the follow ng
poi nts shoul d be taken, into account
(i) Length of Continuous service, whether
tenmporary or permanent, in a particul ar grade;
this /should exclude periods for which an
appointnent is held in, a purely stop-gap or
fortuitous arrangenent;
(ii) age of the person; other factors being

equal, for i nstance, seniority may be
determ ned on the basis of age.
Note : It was al'so. agreed that as far as

possi ble, —the -inter se senority of officer

drawn from the same State should not be

di sturbed".
This position was altered as already noted earlier when the
Central CGovernnment, after considering the representations of
the officers made under section 115(5) of: the- Act  decided
that "the officers allocated to Kerala State from forner
Madras, may be allowed the benefit of enmergency service
towards seniority in the equated category if such services
towards service(sic) would have been registered from the
date of their energency- appointment  and counted for
inter-state seniority in, integration on 1st Novemnber
1956, hadthese officers remained in Madras " (vide Ext. P-
33 dated 16-2-1963 which nodified Ext. P-32 dated 1-3-1962)
W have also referred to a letter fromthe Government of

Madras to the Kerala Governnent dated to a letter from 1963 (Ext.

P34) wherefromthe follow ng extract is relevant:-

" Accordi ng to sub-paragraph (2) of
paragraph 1 of the said GO the date /from
which an allottee to this State from the
f or ner Travancor e- Cochin State was
continuously holding the corresponding post
in the fornmer Travancore-Cochin State is taken
into account for the purpose of fixing his
seniority in the equated cadre in this state.
Therefore for (3)of paragraph 1 of said
G O only continuous service

875

whet her regul ar, tenporary or energency of the
allottees is taken into account™.

Hence the position in Madras is t hat
continuous service of the appellant "whether
regul ar, tenporary or enmergency" would have
been taken into account for the purpose of
seniority. It is also clear and not even
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disputed that the appellant has been in
continuous service from My 26, 1951. That
bei ng t he position, the concl usi on is
irresistible in view of the Governnment’ s
decision (vide Ext. P-33) that the appellant
was entitled to the assignnent of My 26, 1951
for the purpose of his seniority..

Dr. Syed Mohanmad, on behalf of the 1st
respondent, submits that the question has to
be decided with reference to rule 11(2) of the
Madras Rules. The sane may be set out

11(2) : "Where the appointnent of a person as
District Minsiff in accordance with these
rul es woul d involve, excessive expenditure on

travelling allowance or exceptional adm -
ni strative _inconvenience, the Governor may
appoint any other person in the list of

approved candi dates. A person appoi nted under
this “rule shall not be regarded as a proba-
tioner in the service or be entitled by reason
only of such appointnment to any preferentia
claimto future appointnment to the service"
"The H gh Court accepted this submi ssion when
it observed as follows:--
"The appointnment under rule 11(2) is a
temporary appointnment and it is so stated in
the rule itself. Appointnent under rule 11(3)
also is a tenporary appoi ntnent . though this
can be even of persons who do not. figure at
all in _any select list prepared after the
sel ection by die Public Service Comission. A
reading of the rule--rule 11(3) of the Madras
State Judicial Service Rules--shows that this
rule will be resorted to in cases of
emergency. Suffice to say at this stage that
service rendered in a tenporary capacity by
virtue of appointnents under rules 11(2) or
11(3), at any rate the whole of it, did not
necessarily count for the purpose of inter se
seniority anong the persons who belonged to
the particular service in the State or Mudras.
The CGovernnent of India decided that this
service which did not count for inter se
seniority anpng the Madras personnel~ in the
State of Madras and did not count for _inter-
State seniority in the matter of integration
of the personnel that remained in the State of
Madras w th those that have been allotted to
the State of Madras, will not count for inter-
State seniority of personnel allotted fromthe
State of Madras to the State of Kerala, for,
t he pur pose of i ntegration with the
Travancor e- Cochi n personnel -".
It is true that rule in deals with tenmporary appointnents.:
Rul e 11(3), however, is not at- all relevant for the purpose
of the present case
876
The question that arises for consideration is that whether
after final allotnent of the appellant under the Act to the
State of Kerala, the application of the Madras Rules would
be at all relevant in face of a clear decision of the
Government of India made under the Act. W have to hold in
the negative. Apart fromthat, the Government of India took
a decision which also the Kerala Governnent had accepted
(vide Ext. R2) as already set out. 1In this view of the
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matter we are Unable to agree with the High Court that the
appel l ant had been correctly assigned his date October 6,
1951 instead of May 26, 1951

It is next submtted by the | earned counsel for the 1st
respondent that the appointment of the appellant was "purely
stop-gap or fortuitous arrangenent” as nentioned in the
principles agreed at the neeting of ,the Chief Secretaries.
He also tries to reinforce his argunment by referring to rule
11(3) whi ch provides that "where it is necessary in the
public interest owing to an emergency which has arisen to
fill imediately a vacancy in, the category of District
Munsifs........ Assumi ng that rule 11(3) may be invoked and
t he earlier decision of the Governnent of India in
conformity wth the agreement of the Chief ’'Secretaries
referring to "purely stop-gap or fortuitous arrangenent" are
applicable, we are unable to agree that the appellant’s
service is, either filled "owing to an: energency" or that
the same is held ina "purely stop-gap. or fortuitous
arrangenent"”. The | earned counsel for the 1st respondent
fol |l owed by the counsel for the Union of India has submtted
that on account of the wit application by Venkataramana in
the High Court the appointnment of the appellant had to be
made as a tenporary neasure as has been nentioned in the
letter of appointnent itself. W are, however, wunable to
accept this been appointed in a regular nmanner through the
Public Service Comm ssion and his-appoi ntnent cannot by any
stretch of imagination be nade to fill a ""purely stop-gap
or fortuitous" vacuum As noticed earlier, the GCovernment
of India has accepted the position that an allotted enpl oyee
shoul d not suffer any disadvantage if he Wul'd not have been
subjected to a like handicap in his parent State. It is
clear from the position taken by the Madras~ ' Governnent
that the appellant would have got- the benefit of his
conti nuous appointnent’ in Madras w. e.f. My 26, 1951  (Vide
Ext. P-34). That being the position the subm ssions of the
| earned counsel for the respondents-are of no avail. we hold
that he appellant should be given the benefit of his
seniority reckoning his continuous appoi ntment and assi gni ng
the date. 26th May 1951 and substituting the sane in the
final list for 6th October, 1951.

Wth regard to the. second submission of the  appell ant
regarding the reservation of a separate cadre e for the
District Magi strate And Sub-Divisional Mgistrates of
executive origin, we do not see any force in his contention

It is open, to the, State Governnment to constitute as~ many
cadres as they choose accordi ng to admi ni-strative
conveni ence and expedi ency .There is, therefore, no nerit
in the objection to the creation of a separate cadre of
District Mgistrates and sub-Divisional Magi st rates of
executive origin. The submission of the appellant is
wi t hout any force.

purchases and there would be no disincentive to the- dealers
to desist fromselling goods to unregistered purchasers in
course of inter-State trade. The object of’ the law
apparently is to deter inter-State sales to unregistered
deal ers as such inter--State Sales would facilitate evasion
of tax. [984 (]

877

Wth regard to Civil Appeal No. 2630 of 1969 of P. S. Menon
Sub- Judge, Qui | on, the above subm ssions, whi ch we
have dealt Wth, were al so advanced in his case. For the
sanme reasons, the appellant in this appeal will be entitled

to assignment of 12th February, 1955, as the date of
conti nuous enpl oynent of his service after allotnment to the
Kerala State for the purpose of his seniority. The |earned
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counsel, however, additionally contends that he should have
the benefit of what is described as the K L.M Principle in
the follow ng circunstances :

One Sethu Madhavan, who is adnittedly junior to the
appel l ant, was provisionally allotted to the State of Kerala
along with the appellant at the initial stage when the new
State was constituted. Later on however, Sethu Madhavan
arranged a nutual transfer with a Judicial Oficer from
Madras who desired to take transfer to Kerala and for that
;,reason his provisional allotment was cancelled and he was
not finally allotted to Kerala. 1In the final integration
list Sethu Madhavan's name therefore, does not appear

If Sethu Madhavan had renmined in Kerala, the position of
the appellant in the |ist sight have been different, since.
Sethu Madhavan’s date of continuous service is 1-7-1954.

But the final list will now have to be judged w thout taking
note of Sethu Madhavan who had already left the State. It
is submtted that since the final |ist has been prepared as
on 1-11-1956, the appellant should get the benefit of his
dat e. Si nce, however, Sethu Madhavan cannot be held be in
service in Kerala for the purpose of the final integrated

list the appellant is not entitled to assignment of his
dat e.
W my now describe what the KL.M Principle is. The
expression 'K/ L.M Principle which cane into existence in
t he Travancore-Cochin State by an order dat ed 27t h
Sept enber, 1950, has been described in-the following words
by the Hi gh Court in'the judgnent
"The relative seniority of the Travancore and
Cochi n personnel-in any class or grade in the
conmon seniority list will be determned wth
reference to the date of conmmencenment of
continuous service in'the sane or  simlar
class or grade of posts subject, however, to
the condition that the Seniority of t he
Travancore personnel as between thenselves or
of the Cochin personnel as between thenselves
shoul d not thereby be disturbed"
Dealing with the point the H gh Court observed
as follows
"Though the said Sethu Mdhavan - conmenced
service earlier in the State of Madras he  was
admttedly junior to the petitioner and
therefore it will becone necessary for
settling the inter se seniority of t he
petitioner vis-a-vis Sethu Madhavan to assign
to the petitioner in integrated gradation |ist
a place above the said Sethu Madhavan. Thi s
is so because the principle settled as  early
as 29th Decenber 1956 by G O of that date
clearly provided that in effecting, inte-
gration the inter se seniority of persons in
ei t her branch that
878
are integrated should not be affected. The
guesti on however cannot arise when there is no
need to fix the inter se seniority of the
petitioner vis-a-vis the said Sethu Madhavan".
We agree with the above observations of the H gh Court and
reject the subm ssion of the appellant that he is entitled
to the benefit of the KL.M Principle on the basis of the
provi sional allotment of Sethu Madhavan.
It may be nmentioned that we had allowed w thout objection
from the respondent CMP No. 9761 of 1973 and admitted the
docunents nentioned therein.
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In the result the appeals are partly allowed. The 1st and
2nd respondents are directed to assign to the appellant, C P
Danodaran Nayar, the date May 26, 1951, by substituting the
sane for Cctober 6, 1951, in the final integration list and
to give himthe consequential benefits to which he may be
entitled by wvirtue of this assignment’.. The aforesaid
respondents are also directed to assign to ;the appellant,
P. S. Menon, the date February 12, 1956, in the fina

integration Ilist and to give himsuch consequential relief
as-he nmay be entitled to in pursudance of the new assigned
dat e. The judgment of the High Court is set aside only to
the extent indicated above. The appellants are entitled to
costs in this Court. Two sets only.

Cvil Appeals Nos. 304 and 305 of 1972 are identical by the
same two appellants and they’ stand di sposed of accordingly
by this

V.P. S Appeal's partly all owed.
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