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ACT:

Landl ord and Tenant- Rent Contr ol Proceedi ngs for
fixation of standard rent-Consent decree-Conpany to be
tenant for five years, indenture of  lease to be drawn and
regi stered- Such lease not registered, |andlord accepting
standard rent fixed by Rent Controller-Expiry of |ease
period of five years-Landl ord entering portion of dem sed
prem ses, locking it up-Suit by Conpany for declaration of
status as tenant and for injunction-Conpany whether entitled
to protect possessi on- Lease being void for want  of
regi stration-Wether has effect on conpany’'s status as
tenant - Transfer of Property Act, s. 53A and Wst Benga
Prem ses Tenancy Act, 1956.

Constitution of India, 1950, Art. 133-Certificate
nerely stating case fit for appeal-Certificate defective-
Di sm ssal of such appeal - Travesty of justice where a
substantial question of law of general public inportance
rai sed.

HEADNOTE

The third respondent took on | ease the dem sed prem ses
fromrespondents 1 and 2 under a registered | ease deed dated
Septenber 11, 1948, the lease being for five years at
nonthly rent of Rs. 2000/- with an option for renewal to be
exercised by a notice tw nonths before the expiry of the
| ease. Respondent 3 was the nmanaging director- of the
appel | ant conpany. During the period of the aforesaid |ease,
the appell ant company was accepted as tenant of the dem sed
prem ses and the Conpany paid the rent reserved under the
| ease being Rs. 2000/- per nmensem The period reserved under
the | ease expired on August 31, 1953. But before the expiry
of the period an application was made by the appellant for
fixation of standard rent of the dem sed prenises under the
West Bengal Premi ses Rent Control (Tenporary Provisions)
Act, 1950. In Cctober 1953, respondent 1 and 2 as |essors
commenced an ejectnment action against the appellant and the
third respondent on the ground that the |ease had expired
and the lessee had failed to exercise the option for
renewal . During the pendency of the aforenentioned actions,
the parties conmpronm sed and the consent decree inter alia




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

provided that the conpany would be the tenant on a nonthly
rent of Rs. 1000/- from 1st March, 1955 for a period of 5
years and that, after the period of five years there shal
be no renewal of the |ease, the |essee shall be treated as
trespasser. An indenture of |ease was also to be drawn up
and executed by both the parties in ternms of the consent
decree. On the expiry of the aforesaid termof five years on
29t h February, 1960, respondents 1 and 2, lessors having
entered and | ocked up a portion of the dem sed preni ses, the
conpany filed a suit on March 14, 1960 agai nst respondents 1
and 2, | essors and the proforma respondent 3 for a
declaration that the conpany was the tenant of the prem ses
and for an injunction restraining respondents 1 and 2 from
interfering with its tenancy rights.

651

The suit was contested on the contention that as the
consent decree provided for a fresh | ease of 5 years, it can
only be  brought about by a registered instrument and as the
consent decree or the docunent incorporating the terns of
the conpanies was not registered, the Conpany continued in
possession under a void lease and therefore, on the expiry
of the period of 5 years the Conpany was a trespasser and
respondents 1 and 2 were entitled to take over possession
fromsuch a trespasser

The trial court held that as the consent decree
provided for a |lease for a period of 5 years in the absence
of registration the lease for a period of 5 years did not
come into exi stence, but if the tenant entered into
possessi on under an invalid | ease and the | andlord accepted
rent, a tenancy from nonth to nonth came into. existence
between the |essors and the lessee and that such a | essee
cannot be evicted except after term nating the tenancy by a
valid notice to quit and in the absence of such
determination the Iessee would be a I|lessee from nonth to
nmonth and can protect its _possession and decreed the
appel lant-plaintiff’s suit.

In appeal by Respondents liand 2, the District Judge
held that the | ease being void, yet the |l essors would not be
entitled to disturb the possession of the tenant ‘for a
period of 5 years in view of the provisions contained in s.
53A of the Transfer of Property Act, but after the expiry of
the period of 5 years the appell ant becanme a rank trespasser
and respondents 1 and 2 were entitled to take possession of
the property, and accordingly allowed the appeal -and
di smi ssed the conpany’s suit. The appell ant- conpany’s second
appeal to the High Court was di sm ssed.

In the further appeal to this Court on the questions as
to:

(a) The status and nature of possession of a person who
was adnmittedly a tenant of prenises covered by the'loca
rent restriction Act till the date of comencenent of a
fresh lease which turns out to be void for want of
registration, during and at the expiry of the period
purporting to be reserved by such a void | ease;

(b) Wuld such a person be a tenant who could only be
renoved by proper legal proceedings or a |icensee wthout
any interest in the prem ses and could be forcibly evicted
by the Ilandlord of the premises entering the premises and
| ocki ng the sarme;

(c) Could such a person defend its possession by a suit
seeki ng decl aration and mandatory injunction; and

(d) whether the appeal was liable to be dism ssed on
the sole ground that the certificate which the H gh Court
granted was defective.

N
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HELD: 1. The High Court was in error in holding that if
on the expiry of the agreed period of |ease there was a
covenant for not getting any renewal of the | ease the tenant
woul d be a trespasser, wholly over-looking the |ega
position that on the expiry of the contractual tenancy the
tenant continues as a statutory tenant except where he
surrenders possession or is evicted under the enabling
provi sions of the relevant Rent Restriction Act. [666 B]

652

2. The appellant was a tenant and continued to be a
tenant and was entitled to protect its possession by
appropriate proceeding unless evicted in due course of |aw.
[666 C

3. The appellant as tenant would be entitled to protect
its possession unless evicted in due course of law and in
order to protect its possession it can legitimtely sue,
there being no bar in law, for a declaration of its status
as tenant . and for an injunction either prohibitory or
mandat ory. [ 665 F]

4. The indenture of first |ease granted an option to
the | essee  which would be none other than the appell ant
conpany, to claimrenewal of |ease. This option was not
exerci sed. Notwi thstandi ng the non-exerci se of the option on
the date of expiry of the |ease the contractual tenancy
having come to an/'end, the tenant would be a tenant hol ding
over if requirenents of s. 116 of the Transfer of Property
Act are satisfied. However, on the date of expiry of
contractual tenancy, .« the West Bengal Premni ses Rent Contro
(Tenporary Provisions) Act, 1950, ~was in force and was
applicable to the prem ses and, therefore, on the
determ nati on of contractual tenancy by efflux of tinme right
of re-entry would be subject to the over-riding provision of
the Rent Act and the rights of such a person remaining in
possession are governed by the statute alone. He is |oosely
described as statutory tenant which-is another name for
status of irrenovability. [658 C D

Anand Nivas P. Ltd. v. Anandji Kalyanji Pedhi and Os.,
[1964] 4 S.C.R 892; referred to.

5. There is no bar in law to a statutory /tenant
entering into a fresh contract of tenancy with the landlord.
In the instant case this was attenpted by the consent decree
but the | ease was void for want of requisition. However from
this undisputed position an inference of tenancy can be
reasonably made. [658 (

6. If the lease is void for want ~of registration
neither party to the indenture can take advantage of any of
the terms of the I|ease. At best the provision contained in
s. 53A of the Transfer of Property Act which incorporated
the English equitable doctrine of part performance can, if
the ternms thereof are satisfied, be relied upon to protect
possession for the period reserved under such a void | ease.
But no other terms of such an indenture inadmssible for
want of registration can be the basis for a relief. [659 B

7. Section b53A of the Transfer of Property Act is not
at all attracted in the facts of this case. The suit was
filed by the appellant who sought to protect its possession
The equitable doctrine of part performance can be used as a
shield and not as a sword. It can be used to defend and
protect one’s possession. [659 G

Probodh Kumar Das & Os. v. Dantmara Tea Co. Ltd. and
Os., 66 |.A 293; referred to.

In the instant case the appellant had come to the court
for a declaration of its tenancy rights seeking to protect
its possession not under the doctrine of part perfornance as
i ncorporated in s. 53A, but with specific allegation
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that the appellant is a tenant and it be so declared, and
for an injunction restraining respondents 1 and 2 from
interfering or disturbing the appellants possession of the
prem ses as a tenant. [660 B-(]

8. If the appellant was already in possession as a
tenant of the prem ses, an unsuccessful attenpt to create a
fresh | ease woul d not change the nature of his possession as
froma tenant to one in part performance under a void | ease.
The appel | ant continues to be in possession as tenant and no
cloud is created over its title to remamin in possession as
tenant nmerely because the appellant and respondents 1 and 2
attenpted to enter into a fresh | ease which did not becone
effective. [661 B-(

Ram Kumar Das v. Jagdi sh Chandra Deb Dhabal Deb & Anr.,
[1952] S.C.R 269 at 280; referred to.

Technicians Studio P. Ltd.~v. Lila Giosh & Anr., [1978]
1 SCR 516; explained and distingui shed.

9. An inconplete and ineffective attenpt at creating a
fresh I ease would have no inpact on a tenant who was in
possessi on_as ~tenant at _the commencenent of such a void
| ease and he woul d continue to be the tenant because s. 53A
woul d not be attracted as he is not put in possession in
part performance of ‘an agreenent of |ease not registered and
it would be unwise tohold that the paynent of the standard
rent fixed by the Rent Controller having jurisdiction as
paynment under such an agreenent of |ease. [664 F-Q

10. A person renmining in occupation of premises let to
himafter the determination of or~ expiry of the period of
the tenancy is comonly, though in law not accurately,
called a statutory tenant. He acquires the status of
irremovability. Statutory tenant being  a person who enjoys
the status of irrenovability, woul d enjoy the protection of
the statute wuntil he is evicted fromthe prem ses under the
enabling provisions of the statute. ~A statutory tenancy
woul d, therefore, cone to an end on either the surrender of
prem ses by such a tenant or if a decree of evictionis
passed against him [664 H 665 B]

Hiral al Vallabhram v. Kastorbhai Lal bhai & O's. [1967]
3 SCR 343 referred to.

11. A still born attenpt not  clothed with Iega
formality cannot destroy the existing status. The second
| ease never cane into existence for want of registration and
nore particularly the appellant was not put in possession
under the purported second | ease which turns out to be void.
The paradoxi cal approach manifested is that if a valid |ease
had come into existence on the expiry of it the appellant
tenant would have continued in possession wunder. the
protection of the relevant Rent Restriction Act. However, if
such an attenpt at creating a fresh | ease was ineffective or
i nfructuous, how can such an inchoate exercise destroy the
existing rights. The Hi gh Court was therefore in error when
it held the existing rights to have been destroyed ignoring
the very existence of the West Bengal Prem ses Tenancy Act,
654

12. A certificate that it is a fit case for appeal to
the Supreme Court which the Hgh Court grants nust be
supported by adequate reasons. It is obligatory upon the
Hi gh Court to set out the questions of public or private
i mportance which in its opinion falls to be determned in
the proposed appeal. A certificate will be defective if it
does not set out the substantial question of law which in
the view of the H gh Court falls to be determned by the
Supreme Court. An appeal is liable to be dismissed if the
certificate is defective. [666 G 667 B]
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Sohanl al Narai ndas v. Laxm das Raghunath Gadit, [1971]
1 SCC 275, Railway Board, Govt. of India v. Ms. Observer
Publication (P) Ltd., [1972] 3 SCR 865; Nund & Sanont Co. P.
Ltd. v. Conmi ssioner of Incone Tax, Bihar and Orissa, [1970]
78 1.T.R 268 India Machinery Stores P. Ltd. v. Comm ssi oner
of Incone Tax, Bihar and Oissa, [1970] 78 1.T.R 50;
referred to.

In the instant case, the certificate granted by the
H gh Court |eaves much to be desired. It nmerely states that
it is afit case for appeal to the Supreme Court, w thout
speci fying whether the certificate was under Article 133
(a), (b) or (c) as it stood at the relevant time. As a very
substantial question of law of general public inportance is
raised, it would be a travesty of justice if the appeal is
dismissed on the sole ground that the certificate is
defective. It would have been open to grant special |eave on
the question raised. The prelinmnary objection that the
certificate granted by the Hi gh Court being invalid, the
appeal 'nust fail on'that account alone over-ruled. [666 E-F
667 C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2450 of
1969.

Fromthe judgnment and decree dated 14-8-63 of the
Calcutta H gh Court in Appeal from Appellate Decree No.
632/ 63.

L. N Sinha, A~ N Sinha and Rathin Das for the
Appel | ant .

A.K Sen, D. N Mikherjee and N. R ~Chaudhary for
Respondents 1, 2-7 and 9.

D. Mookerjee and P. K. Mikherjee for Respondent' No. 3.

The Judgrment of the Court was delivered by

DESAlI, J. Kalpana Theatre wth its furnishings and
fixtures situated at 61, Chintanmoni Dey Road, How ah,
bel onging to respondents 1 and 2 is the subject matter of
di spute between its | andlords and tenant awaiting resol ution
for the last two decades. Under a registered |ease deed
dated 11th Septenber 1948 respondent 3 Kanti Bhusan Bose,
took this Theatre on lease for a period of 5 years wth
ef fect from 1lst Septenber 1948. Respondent 3 is the Managi ng
Director of the appellant Biswabani Pvt. Ltd. ('’ conpany’ for
short). It appears that during the period of 1ease
respondents 1 and 2, the owners of the Theatre, accepted the
appel | ant conpany as their tenant and in token of it
accepted rent fromthe conpany at the rate of
655
Rs. 2,000/- p.m On the expiry of the period of ~5 years
di sputes arose between the | essors and the | essee whereupon
respondents 1 and 2 | essors conmmenced an action in ejectnent
agai nst the conpany on 5th Cctober 1953 in the Court of the
First Subordinate Judge, Howah. |In August 1953 appellant
conpany as |essee filed an application before the Rent
Controller under the Wst Bengal Premises Rent Contro
(Tenporary Provisions) Act, 1950, for fixation of standard
rent of the demised premses. Utimtely the parties arrived
at a conprom se and the consent terns were filed in T.S. No.
68 of 1953 instituted by the |l essors respondents 1 and 2 for
eviction of the conmpany and the Court was invited to pass a
decree in ternms thereof. The consent decree, inter alia
provided that the conpany would be the tenant of Kal pana
Theatre ona nonthly rent of Rs. 1,000/- from 1st March 1955
for a period of 5 years and that the third respondent Kanti
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Bhusan Bose had to offer security by deposit of G P. Notes
of the face value of Rs. 20,000/- with the lessors. The
| ease was to be for a period of 5 years comencing from 1st
March 1955. An indenture of |lease was to be drawn up and
executed by both the parties in terns of the consent decree.
The conpany was given pernission to sublet the premises with
prior approval of the | essors. There is a furious
controversy about one of the ternms of the consent decree
whi ch reads as under
"After the period of five years there shall be no
renewal of the lease, the |lessee shall be treated as
trespasser".
On the expiry of the term of five years on 29th February
1960 it appears that respondents 1 and 2 | essors |ocked up a
portion of the dem sed prenises whereupon the conpany fil ed
a suit on 14th March 1960 against respondents 1 and 2
| essors and the proforma respondent 3 for a declaration that
the conpany was the tenant of ‘the premises, and for a
per manent /i njunction restraining respondents 1 and 2 from
interferingwithits tenancy rights. There was al so a prayer
for a mandatory injunction directing respondents 1 and 2 to
renove the |ocks put by themon sonme portion of the deni sed
prem ses and for reliefs incidental and ancillary thereto.

The suit was, inter alia, contested on a contention
that as the consent decree provided for.a fresh |ease of
five years such a /lease can only be wvalid if it is
registered and as the consent decree or the docunent
incorporating the ‘terns of conpromise was not registered,
the company continued in possession under a void | ease and,
therefore, on the expiry of the period of  five years the
conpany was a trespasser
656
and respondents 1 and 2 were entitled to take over
possession from such a trespasser. It ~was also contended
that on the expiry of the period of* five years on| 29th
February 1960 the conpany handed over peaceful and vacant
possession to respondents 1 and 2 in ternms of the consent
decree.

The trial <court held that as the consent ~‘decree
provided for a lease for a period of fiveyears in the
absence of registration the | ease for a period of five years
did not conme into existence but if the tenant entered into
possessi on under an invalid | ease and the |andlord accepted
rent a tenancy from nonth to nonth cane into existence
between the |essors and the |essee and that such a lessee
cannot be evicted except after term nating the tenancy by a
valid notice to quitand in the absence of such determ nation
the lessee would be a lessee fromnonth to nonth and can
protect its possession. In accordance with this finding the
trial court decr eed t he appel lant-plaintiff’'s suit.
Respondents 1 and 2 appealed to the District “Court at
Howr ah. The |I|earned Additional District Judge held that the
| ease being void, yet the lessors would not be entitled to
di sturb the possession of the tenant for a period of 5 years
under the provisions of s. 53A of the Transfer of Property
Act but after the expiry of the period of five years the
appel | ant becane a rank trespasser and the respondents 1 and
2 were entitled to take possession of the property.
Accordingly the appeal was allowed and the conpany’s suit
was di sm ssed. The appel | ant conpany preferred second appea
to the H gh Court. The High Court broadly agreed with the
findings of the |earned Addl. Distt. Judge and dism ssed the
appeal. The H gh Court granted a certificate unfortunately
very vague without specifying whether the certificate was
under Article 133(a), (b) or (c) as it stood at the rel evant
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time.

The undi sputed facts are that Kanti Bhusan Bose, 3rd
respondent took on I|ease the denised premnmses under a
regi stered | ease need dated 11th Septenber 1948, the period
reserved under the |ease being 5 years at a monthly rent of
Rs. 2,000/- wth an option for renewal to be exercised by a
notice two nonths before the expiry of the lease. It is
equal |y undi sputed that during this period of 5 years the
appel | ant conpany was accepted as tenant of the denised
premi ses and the conpany paid the rent reserved under the
| ease being Rs. 2,000/- p.m The period reserved under the
| ease expired on 31st August 1953. But before the expiry of
the period an application was nade by the appellant for
fixation of standard rent of the dem sed prenises under the
West Bengal Premises Rent Control (Tenporary Provisions)
Act, 1950. In October 1953 respondents
657
1 and 2 as | essors conmenced an ej ectment action agai nst the
appel | ant ‘and third respondent on the ground that the period
reserved under the lease has expired and the |essee has
failed to exercise the option for renewal. During the
pendency of the aforenentioned actions the parties entered
into a conpromise and the consent terns were filed in the
suit instituted by respondents 1 and 2 lessors inviting the
Court to pass a decree in terms thereof, and a consent
decree was passed which has been referred to in the evidence
as 'solenama’. It, inter alia, provides for a lease for a
further period of 5 years conmrencing from 1st March 1955 on
a nonthly rent of Rs. 1,000/- p-m made up of a rent of Rs.
500/ - for the prem ses and a rent of Rs. 500/- for furniture
and fixtures and the |essee would have no further option of
renewal of the lease on the expiry of the period reserved
under the | ease. This consent decree incorporating the terns
of a fresh |lease to be effectiveas a valid | ease required
registration in view of the provisions contained in s. 107
of the Transfer of Property Act read with s. 17(1)(d) of the
Regi stration Act, 1908, because (the period reserved under
the | ease was exceeding one year. |t is an adnitted position
that the instrunent containing terms of |ease, i.e. either
the consent terns or the consent decree was not registered
as required by law. However, it is —equally an adnmtted
position that the conpany continued in possession and paid
rent which was accepted by the | essors fromthe conpany from
nonth to nonth. It appears that on 29th February 1960, i.e.
the last day on which would expire the | ease for a period of
5 years, the lessors respondents 1 and 2 entered-into the
denmi sed premi ses and | ocked a portion thereof.

The questions that emerge for consideration in this
appeal are:-

1. What would be the status and nature of possession
of a person who was admittedly a tenant of
prem ses covered by the | ocal rent restriction Act
till the date of conmencenment of a fresh '|ease
which turns out to be wvoid for want of
registration, during and at the expiry of -the
period purporting to be reserved by such a void
| ease ?

2. Woul d such a person be a tenant who could only be
renoved by proper |egal proceeding or a |licensee
wi thout any interest in the prem ses and coul d be
forcibly evicted by the landlords of the prenises
entering the prenmises and | ocking the same ?

3. Coul d such a person defend his possession by a
Sui t seeki ng a declaration and mandat ory
i njunction ?
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Appel | ant was accepted as tenant by respondents 1 and 2
even though the indenture of |ease dated 11th Septenber 1948
(referred to as "the first lease’) was executed by the third
respondent who was the Managing Director of the appellant
conpany. Indisputably when the first |ease expired on 31st
August 1953 the appellant was the tenant of the dem sed
prem ses, a fact denonstrably established and expressly
accepted by respondents 1 and 2 and evidenced by their
conduct of accepting rent fromthe appellant conpany. The
i ndenture of first lease granted an option to the |essee
whi ch would be none other than the appellant conpany, to
claimrenewal of |lease. This option was not exercised.
Not wi t hst andi ng the non-exercise of the option on the date
of expiry of the I|ease the contractual tenancy having cone
to an end, the tenant would be a tenant holding over if
requirenents of s. 116 ~of the Transfer of Property Act are
sati sfied. However, on the date of expiry of contractua
tenancy the West Bengal Premses Rent Control Tenporary
Provi sions) Act, 1950, was in force and was applicable to
the premses and, therefore,~ on  the determnation of
contractual tenancy by efflux of time the ternms and
conditions of the lease are extinguished and the rights of
such a person remaining - in possession " are governed by the
statute alone. He 'is 1oosely described as statutory tenant
which is another nanme for status of “irrenovability (see
Anand Nivas Private Ltd. v. Anandji~ Kalyanji Pedhi &
Os.(1).

It nust be recalled here that the first |ease expired
on 31st August 1953.  Respondents 1 and 2 filed Title Suit
No. 68 of 1953 in Cctober 1953. This suit ended in a consent
decree as aforenentioned and the appellant and respondents 1
and 2 agreed to enter into a fresh l'ease for a period of 5
years comencing from 1st March 1955 on a nonthly rent of
Rs. 1,000/-. It is not in ‘dispute that from 1st Septenber
1953 to 28th February 1955 rent was paid by the appellant
and the sanme was accepted by respondents 1 and 2. There is
no bar inlaw to a statutory tenant entering into a fresh
contract of tenancy with the [andlords which was attenpted
by the consent decree. Fromthis undisputed position an
i nference of tenancy can be reasonably made. Accordingly it
must be held that when the parties agreed to enter into a
fresh lease (referred to as 'the second | ease’) commenci ng
fromlst March 1955, appellant conmpany was a statutory
tenant in possession of the dem sed prenises.

By the consent decree appellant and respondents 1 and 2
entered into a fresh | ease for a period of 5 years. The Hi gh
Cour t
659
has found this |ease to be void for want of registration and
this position was not disputed before wus. The “appell ant
continued in possession for a period of 5 years and paid
rent as agreed to between the parties in the consent decree.
Now, if the lease is void for want of registration neither
party to the indenture can take advantage of any of the
terns of the |ease. At best the provision contained in s.
53A of the Transfer of Property Act which incorporated the
English equitable doctrine of part performance can, if the
terns thereof are satisfied, be relied upon to protect
possession for the period reserved under such a void | ease.
But no other terms of such an indenture inadmssible for
want of registration can be the basis for a relief. In this
case respondents 1 and 2 rely wupon a provision in the
consent decree that there was not to be any further renewa
of the lease and the High Court was so nmuch inpressed with
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this provision when it observed: "Here is a party who has
solemmly entered into an agreenent, has enjoyed the benefit
of it, has committed a flagrant breach of it, and now w shes
the law to conme to his aid and protect himfromthe evi
consequence. ... |If the appellant succeeds it wll be nost
unhappy state of affairs”. This observation appears to be
provoked by the High Court |looking into that part of the
consent decree which provides for no further renewal of the
| ease, which being a termin an indenture inadmssible for
want of registration, could not have been | ooked into. And
this feeling of righteous indignation conpletely ignores the
overriding provisions of the relevant Rent Restriction Act
which cane to the aid of every tenant in its area of
operation on the determ nation of contractual tenancy. At
its commencenent every lease world have its origin in a
bilateral contract which except for lease for indefinite
period or permanent |ease would be for sone specified
duration. On the expiry of the period the solem inplied
prom se or assurance is to return possession. If such a
prom se . i's “to be enforced -overlooking or ignoring Rent
Restriction Act it would nmake a -nockery of protection
ext ended by Rent Restriction Act.

It nust further be npade clear that s. 53A of the
Transfer of Property Act™ is not at all attracted in the
facts of this case. The suit was field by the appellant who
sought to protect its possession. The equitabl e doctrine of
part performance can be used as a shield and not as a sword.
It can be used to defend and protect one’ s possession, (see
Probodh Kumar Das & Os. v. Dantmara Tea Co. Ltd. &
Os.).(1) In fact, any discussion of s. 53Ain the facts of
this case
660
woul d be entirely beside the point. I't was so nade cl ear by
the | earned counsel appearing for the  present appell ant
before the Hi gh Court but somehow or the other the High
Court has practically put into forefront the application of
s. 5B3A. W nust accordingly steer clear of this position
that neither the appellant relies ons. 53A to protect its
possession nor would it be of any use or assistance because
it can be a sheath and not a sword as the appellant has cone
to the Court for a declaration of its tenancy rights,
seeking to protect its possession not under the doctrine of
part performance as incorporated in s. 53A but with specific
allegation that the appellant is a tenant and it be  so
declared, and for an injunction restraining respondents 1
and 2 landlords from interfering or di sturbing the
appel l ant’ s possession of the prem ses as tenant.

If, as it clearly transpires from the facts of this
case, the appellant was a tenant on the date on which the
second | ease, whichis found to be void, was to comence
what would be the nature of possession of the “appell ant
during the period of 5 years, the period sought to be
reserved under the second |ease and on the expiration of
such period ? If the appellant was put into possession for
the first tinme under a void |ease the appellant could have
protected its possession under s. 53A. But it nust be made
distinctly clear that the appellant was in possession on the
date on which the second lease now found void was to
commence. Wuld this attenmpt inchoate or still born of
entering into a fresh contractual tenancy make any
difference in the position of the appellant and the nature
of his possession ? If the second lease is void or inchoate
or ineffective or still bornit is not all effective. If it
is not effective it does not inpinge upon the nature of the
appel l ant’ s possession which was that of a tenant. In other
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words, the appellant continued to remmin in possession of
the denmised prem ses as tenant because there was no i npact
of the lease which is found to be void. It nust be nmade
distinctly clear that the appellant was not put in
possessi on under the lease which turns out to be void. In
such a situation even during the period of 5 years for which
the second |ease was to be created the appellant continued
to be in possession as tenant and this is evidenced by the
further fact that rent was accepted fromthe appellant by
respondents 1 and 2. There is nothing to show that the rent
was accepted fromnonth to nonth by respondents 1 and 2
under the second |ease and not what was determ ned by the
Court in rent fixation ‘case No. 114/53 wherein the parties
had filed a consent precipe by which the parties invited the
Rent Controller to fixthe standard rent of the prem ses at
Rs. 500/- p.m and Rs. 500/-. for use of the nmachinery,
furniture and
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fixtures, in _all Rs. 1,000/-- p.m In this connection

attention was drawn to Recei pt Ext. 10 i ssued by respondents
1 and 2 on 1st January 1960 in which it is stated that the
amount s accepted as per terns of consent decree
(sol enamm), but it could not be overlooked that this anmount
was determ ned by consent of parties in the case initiated
by the appellant before the Rent Controller for fixation of
standard rent. If ~thus the appellant was already in
possession as a tenant of the prem ses an unsuccessfu

attenpt to create a fresh | ease woul.d not change the nature
of his possession as from a tenant to one in part
performance under a void |ease. The appellant continues to
be in possession as tenant and no cloud is created over its
title to remain in possession as tenant nerely because the
appel l ant and respondents 1 and 2 attenpted to enter . into a
fresh | ease which did not become effective.

Even if it is assuned that the appellant was put in
possession for the first tine under a | ease which turns out
to be void, the appellant cane( into possession of the
prem ses with the consent of the |andlords and ‘paid rent
fromnmonth to nmonth. As the | ease was to be for a period of
5 years, for want of registration no operative |ease came
into existence. |In alnost identical circumstances in Ram
Kumar Das v. Jagdish Chandra Deb Dhabal Deb & Anr., (1) an
inference of tenancy was nmade and the duration of the
tenancy in such circunstances was held to be fromnonth to
nont h.

Woodfall on ’'Landl ord and Tenant’', Volune 1, 27th Edn.
p. 187 para 446, in this context states as under

"Moreover, if the tenant enters into possession
under a void |lease, he thereupon becones tenant from
year to year upon the terns of the witing, so far as

they are applicable to and not inconsistent- with a

yearly tenancy. Such tenancy may be determ ned by the

usual notice to quit at the end of the first or any
subsequent year, and it wll determne, wthout —any
notice to quit, at the end of the termnentioned in the

witing. But if the |essee does not enter he will not
be liable to an action for not taking possession; nor
will an action |lie against the Ilessor for not giving

possession at the tine appointed for the comrencenent

of the termbut before the | ease is executed"

In the context of fiction enacted in s. 106 of the
Transfer of Property Act dependi ng upon the nature of |ease,
nanmely, one of a
662
Theatre, the person so put in possession would be a tenant
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fromnonth to nonth.

The Privy Council in Arif v. Jadunath, (1) in terns held
that if an indenture of lease is conpulsorily registrable
under s. 107 of the Transfer of Property Act such a | ease
can only be made by a registered instrument and if not so
made, is void altogether. However, if from such a person in
possession under a void |ease the |andlord accepts rent as
held in Ram Kumar Das’'s case, (supra) an inference of
tenancy would follow. Milla in ' Transfer of Property Act’,
6th Edn., at p. 680 has observed that an oral agreenent
acconpani ed by delivery of possession, if for nore than one
year is valid, by delivery of possession, for the first
year, and thereafter the |essee continuing in possession
with the assent of the |Iessor becones a tenant by hol di ng
over under s. 116 of the Transfer of Property Act. Such a
| ease being created by operation of lawis binding even
though the provisions of 's. 107 have not been conplied with.
It is also noted at p. 681 that though an unregistered | ease
is void as a  pernanent lease, it can be deened to be a
nonthly l'ease term nabl e by 15 days' noti ce.

M. Sen, —however, strenuously —urged that the ratio in
Ram Kumar Das’s case (supra) woul d have to be understood in
the 1ight of the recent decision of this Court in
Technicians Studio Pvt. Ltd. v. Lila Giosh & Anr.(2) As this
case was heavily relied upon to assert that it concludes the
point raised in the present appeal, it warrants an indepth
anal ysis. Much before the prenises cane to be owned by the
respondent Lila Ghosh, her predecessors-in-title had brought
a suit for ejectment of the lessees of 'the property
i mpl eadi ng the appellant Technicians Studio Pvt. Ltd., a
private limted conpany who were the sub-|essees also as a
defendant. This suit ended in a decree sonme tinme in 1954,
The appel | ant applied for a review of the judgnent which did
not neet wth success. Against this decision rejecting the
revi ew application the sub-lessee appellant noved the Hi gh
Court in revision. This revision was disposed of in ternms of
a consent precipe. By the consent ‘terns the appellant was to
become the direct tenant wunder the first respondent’s
husband and his brother who had by then becone the owners of
the property at a nonthly rent of Rs. 1000/-. The |lease was
to be for a period of 16 years from May 1954 with an option
to the appellant to termnate the |ease on giving 60 days’
notice to the lessors. The indenture of |ease, however, was
not executed nor the consent decree was registered. Onthe
expiry of the
663
period of 16 years the first respondent . comrenced an
ej ectment action al l eging that the appellant was a
trespasser. The appellant resisted the suit contendi ng that
it was a nonthly tenant. Negativing this contention this
Court, agreeing with the Hi gh Court, held that the paynents
made by the appellant in that case can be explained as
evidence of appellant’s willingness to performits part of
the contract and that a person who is led into possession
on, the strength of a void |ease does not acquire -any
interest in the property but gets wunder s. 53A aright to
defend his possession. The decision in Ram Kunar Das’s case
(supra) was distinguished observing that in Ram Kunmar Das’s
case (supra) it was admtted that in the begi nning there was
a relationship of landlord and tenant between the parties
and the only question that arose for decision was whet her
the defendant was infect a nonthly tenant wunder the
plaintiff on the date when the notice to quit was served
upon him In the case before us, as pointed out earlier, the
appel l ant was admttedly a tenant of respondents 1 and 2
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bet ween 1948 and 1953. Again, the appellant was a tenant
fromlst Septenmber 1953 to 1st March 1955 when the second
| ease was to commence. |In the case under discussion
appel l ant was a sub-lessee and he was to acquire a status of
direct | essee or tenant under the | ease which was found to
be void. To be precise, the appellant Technicians Studio
Pvt. Ltd. was not the tenant at the comencenent of the

| ease which turned out to be voi d. That is t he
di stinguishing feature. In the present case the appell ant
was the tenant from 1948 to 1953 and till February 1955, a

feature simlar to Ram Kumar Das’s (supra) and which was
consi dered deci sive. Therefore, the <case falls squarely in
terms of the ratio in Ram Kumar Das’'s case wherein the
position was admtted that. in the beginning there was a
relationship of landlord and tenant between the parties.
This Court in Technicians Studio’ s case (supra) did not once
and for ever conclude the point that a person coming in
possession under~ a void |ease can never claim to be a
tenant. On the contrary, it was' in terns held that each case
will have to be decided onits owmn facts. This becones
abundantly clear from a pertinent.  observation extracted
her ei n:

"Thi s does not nean however that there cannot be a
rel ationship off landlord and tenant in any case where
the transferee has taken possession of the property
under a void |ease or in part performance of a contract
and is entitled to protection under section 53A of the
Transfer of Property Act Such a view would be incorrect
and encourage attenpts to circumvent the protection of
the Rent Acts given to the tenants. Wether the
rel ati onship of |and-
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lord and tenant exists between the parties depends on
whet her the parties intended to create a tenancy, and
the intention has to be gathered fromthe facts and
circunstances of the case. It is possible to find on
the facts of a given case (that paynents nmade by a
transferee in possession were really not in terns of
the contract but independent. of it and this ' mght
justify an inference of tenancy in his favour. The
guestion is ultimately one of fact".
In this case it is unquestionably established that at the
comencenment of the |lease which turns out to be void, i.e:
on 1st March 1955 appellant was a tenant of the prem ses and
that on its application standard rent in.respect of the
deni sed prem ses was determi ned and the sanme was accepted as
the rent to be paid under the second | ease. Payment has in
fact been made and it would be twisting the | anguage to hold
that the paynent was not namde as rent but under the terns of
the second lease. In view of the statutory enactnment of the
equitable principle of part performance as found in s. 53A
the equity recognised in Wilsh v. Lonsdale, (1) may not be
attracted. However, it would not be correct to hold that a
tenant who was in possession of the dem sed prem ses  as
tenant and who negotiated a fresh agreenent of |ease wth
the landlord for a period exceedi ng one year which, in order
to be legal, must be by a registered instrument and which
turns out to be void for want of registration, would alter
his position fromone as tenant at the comrencenent of such
void | ease and would render him a licensee continuing in
possession under the terms of a |ease being void and,
therefore, ineffective and that he ceases to be a tenant and
could be forcibly removed at the end of the period which was
reserved under the void l|ease. Such an inconmplete and
ineffective attenpt at creating a fresh | ease woul d have no
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i mpact on a tenant who was in possession as tenant at the
comencemnment of such a void | ease and he would continue to
be the tenant because s. 53A would not be attracted as he is
not put in possession in part performance of an agreenment of
| ease not registered and that it would be unw se to hold
that the paynent of the standard rent fixed by the Rent
Controller having jurisdiction could be by any process of
construction treated as paynent under such an agreenent of
| ease. Therefore, it would appear that the appellant conpany
was a tenant during the period 1948-53 and on the expiry of
the contractual tenancy on 31st August 1953 it becane a
statutory tenant. A person remmining in occupation of
premses let to himafter the determ nation of or expiry of
the period of the tenancy is comonly, though in
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| aw not accurately, called a statutory tenant. |In other
words, he acquires the “status of irrenmovability [see Anand
Ni vas (Private) Ltd. case].(1) Statutory tenant being a
person who enjoys the status of irrenpvability, would enjoy
the protection of the statute until he is evicted fromthe
prem ses under-— the enabling provisions of the statute. A
statutory tenancy woul d,  therefore, cone to an end on either
the surrender of premises by such a tenant or if a decree of
eviction is passed against him(See Hiralal Vallabhramv.
Kastorbhai Lal bhai/ & Ors.) (2) As the period reserved under
the first |ease expired an 31st August 1953 and thereafter
the tenant continued in possession, it becane a statutory
tenant under the West Bengal ~ Preni ses Rent Contro
(Tenporary Provi sions) Act, 1950. | f t hereafter an
ineffective attenpt was made to-enter into a fresh contract
of tenancy the status of the appellant as tenant did not
undergo any change and it continued to be the tenant of the
prem ses and the statutory tenancy would conme to an end if
it surrenders possession or is evicted by due process of
I aw.

If the appellant thus continued to be a tenant it could
not be forcibly evicted. |If  the premses enjoyed the
protection of the Wst Bengal Prem ses Tenancy Act, 1956,
which was in force on 29th February 1960 when according to
respondents 1 and 2 the period reserved under the void | ease
expired, respondents 1 and 2 cannot, ignoring the provisions
of the relevant Rent Restriction |aw and nerely treating the
appel l ant as |licensee or trespasser, ignoring its status of
irremovability, take over forcible possession. In such
circunstances the appellant as tenant would be entitled to
protect its possession unless evicted in due course of |aw
and in order to protect its possession it can legitimtely
sue, there being no bar in law, for a declaration of its
status as tenant and for an injunction either prohibitory or
nmandatory, as the case may be. The Hi gh Court really m ssed
the core problem and wth respect msled itself into
i nvoki ng the provisions of s. 53A which the | earned counse
appearing for the present appellant declined to invoke in
its favour and cane to an unsustainable conclusion  that
under the consent decree the parties agreed that the old
tenancy would be wiped out and a new tenancy would be
created for a period of 5 years expiring in February 1960. A
still born attenpt not clothed with legal formality cannot
destroy the existing status. The second |ease never cane
into existence for want of regi stration and nor e
particularly the appellant was not put in possession under
the purported second | ease which turns out to be void. The
par adoxi cal approach nanifested in the approach is that if a
valid | ease had come into existence on the expiry of it the
666
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appel l ant tenant would have continued in possession under
the protection of the relevant Rent Restriction Act.
However, if such an attenpt at <creating a fresh | ease was
i neffective or i nfructuous, how can such an inchoate
exerci se destroy the existing rights which the Hi gh Court
held to have been destroyed ignoring the very existence of
West Bengal Prem ses Tenancy Act, 1956 ? The Hi gh Court was
further in error in holding that if on the expiry of the
agreed period of |ease there was a covenant for not getting
any renewal of the |ease the tenant would be a trespasser
whol ly overlooking the legal position as affirmatively
established that on the expiry of the contractual tenancy
the tenant continues as a statutory tenant except where he
surrenders possession or is evicted under the enabling
provi sions of the relevant Rent Restriction Act.

It thus clearly transpires that the appellant was a
tenant and continued to be a tenant and was entitled to
protect its possession by appropriate proceeding unless
evicted in due course of |aw

Before-we conclude it is necessary to dispose of a
contention in the formof a prelimnary objection raised by
M. Sen for the respondents that the certificate granted by
the High Court being  invalid, the appeal nust fail on that
account alone. Certificate granted by the H gh Court |eaves
much to be desired. It is nerely stated that it is a case
fit for appeal to the Suprene Court. It nay be pointed out
that the appellant had prayed for a certificate under
Article 133(1)(a), « (b) and (c) as it stood at the rel evant
time in 1969. In the application for the certificate it was
stated that the subject-matter of the suit and appeal to the
Suprenme Court wll exceed Rs.  20,000/- and that judgment is
one of affirmance. It was also stated that the appea
involves a question of general public inportance and,
therefore, a certificate may be granted under  Article
133(1)(a), (b) and (c). In the affidavit in opposition on
behal f of respondents 1 and 2 it was stated that the val ue
of the subject-matter of dispute was |ess than Rs. 20,000/ -
and the appeal does not involve any question of |aw of
general public inportance which had to be determ ned by the
Suprenme Court. Wth these two affidavits before it, the High
Court granted certificate that it is.a fit case for appea
to the Suprene Court. A certificate which the H gh Court
grants nust be supported by adequate reasons. 1t is
obligatory upon the High Court to set out the question of
public or private inportance which in their-opinion falls to
be deternined in the proposed appeal (see Sohanl al Narai ndas
v. Laxmi das Raghunath Gadit, (1) and Railway Board, Govt. of
India v. Ms. Qbserver Publications (P) Ltd.(2)
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In both these cases the appeals were disposed /of on
nerits and the prelimnary objection was nerely . noticed.
However, in Nund & Sanmont Co. Pvt. Ltd. v. Conm ssioner of
Income-tax, Bihar & Oissa,(1l) this Court held that a
certificate of fitness for appeal to the Suprene Court
i ssued by the Hi gh Court under s. 66A of the Incone-tax Act,
1922, will be defective if it does not set out the
substantial question of law which, in the view of the High
Court, falls to be determned by the Supreme Court, and
following the decision in India Machinery Stores P. Ltd. v.
Conmi ssi oner of Income-Tax, Bihar and Oissa, (2) the appea
was liable to be dismissed in view of the defective
certificate. However, in both the cases after observing that
the certificate was defective the appeals were disposed of
on nmerits. In this case a very substantial question of |aw
of general public inportance is raised and it would be a
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travesty of justice if we now dismss the appeal on the sole
ground that the certificate is defective. It would have been
open to us to grant special |eave on the question raised
before us. Therefore, the prelimnary objection nust be
overrul ed.

Thi s appeal accordingly succeeds and is allowed and the
judgrment and decree of the Hgh Court as well as of the
first appellate Court are set aside and the judgnment and

decree of the trial court are restored with costs
t hr oughout .
N. V. K. Appeal al | owed.
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