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ACT:

Crimnal Trial--Transfer of Special Judge--Successor, if can
try on evidence 'partly recorded by him and partly by
pr edecessor - - Speci al Judge, if _a magi st rate- - Want of
conpetency, if can be cured--Crimnal Law ~Anendnent Act,
1952 (46 of 1952). s. 8, sub-ss. (1), (3) Code of - Crinmnal
Procedure, 1898 (V of 1898), ss. 251 to 259, 350, 537.

HEADNOTE:

The appellant and another were (prosecuted’ for /offences
under s. 5(2) of the Prevention of Corruption Act, /1947.
The trial commenced before the special judge who heard the
evi dence but before he could deliver j udgrent was
transferred and was succeeded by anot her special judge. The
latter did not recall the witnesses and did not hear the
evi dence over again, but proceeded with the trial without
any objection fromeither side fromthe stage at which his
predecessor had left. He convicted both the accused.

On appeal, the Punjab High Court held that s. 350 Crinmina
procedure Code applied to the trial before a special judge
in viewof s. 8(1) of the Crimnal Law Amendnent Act, 1952,
and the succeedi ng special judge was entitled to proceed on
the evidence recorded by his predecessor

The controversy is whether s. 330 of the Code of Crimna
Procedure is applicable to a special judge under sub-s.(1)
,of s. 8 of the Crinminal Law Arendnent Act, 1952, though it

is not applicable under sub-s. (3) of the Act. Therefore
the question is what is neant by the words "The procedure
prescribed by the court...... for the trial of warrant cases

by magi strate" in sub-s.(1) of s. 8 of the Act, and whether
s. 350 of the Code prescribe one of the rules of such
pr ocedure.

The Act was since anended and therein it is expressly
provided that s.350 of the Code applies to the proceedings
before a special judge. The anendnent does not govern the
present proceeding as the inpugned part of the proceedings
was concl uded before the amendnent.

Held, that the Crimnal Law Amendrment Act, 1952, did not
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intend that s. 350 of the Criminal Procedure Code would be
available as a rule of procedure prescribed for the trials
of warrant cases, to a special judge as the special Judge
was not a magistrate for the purpose of the Act not did the
Act require before the anendnment that he was to be deened to
be such.

329
The Act in using the words "procedure prescribed by the
Code. ..... for the trial of warrant cases by nagistrate"

meant only the ss. 251 to 259 of the Criminal Procedure Code
as expressly referred in the code as containing t he
procedure St specified for the trials of warrant cases by
magi strate and did not contenplate s. 350 of the Code as a
procedure so prescribed.

Held, further, that where.in a case there is want of
conpetency and not a nmere-irregularity, s. 537 of the Code
of Crimnal Procedure has no application. It cannot be
called inaid to make what was inconpetent, competent.

Held, 'also, that it is the right of an accused person that
his case shoul d be decided by a judge who has heard the
whol e of it and that very clear words would be necessary to
take away such an inportant and well established right.

In the present casethe succeeding special judge had no
authority wunder the lawto proceed with the trial of the
case fromthe stage at which hi-, predecessor in office |eft
it, and the conviction of the appellant cannot be supported
as he had not heard the evidence in the case hinself. The
proceedi ng before the succeedi ng special judge were clearly
i nconmpetent. There has been no proper trial of the case and
there shoul d be one.

In re-Vaidyanatha lyer, (1954) 1 M. 1,. cable

Pul ukuri  Kotayya v. King Enperor, (1947) L. R 741 A 65
and Kinbray v. Dapper, (1868) 3 Q B. 160, referred to

In re-Fernandez. (1958) 11 M L. J.- 294, approved,

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal ‘No. 240 of
1960.

Appeal by special l|eave fromthe judgnment and-order dated
Novermber 25, 1958, of the Punjab High Court in Crimnina
Appeal No. 114 of 1954.

Jai CGopal Sethi, C L. Sareen and R L. Kohli, ~for -the
appel | ant .

N. S. Bindra, R H Dhebar and D. Gupta, for respondent.
1961. August  30. The Judgement of the Court was
del i vered by

SARKAR, J. The appellant Payare Lal was the Tehsildar of
Patial a. He and Bi shan Chand, a Patwar. clerk of the Tehsi
Ofice, were prosecuted for offences under s.5(2) - of the
Preventi on of

330

Corruption Act, 1947. The Crimnal Law Anendnment Act, 1952
(Act XLVI of 1952), to which it will be convenient hereafter
to refer as the Act, required the trial to be held by a
special Judge appointed under it and in accordance wth
certain provisions of the Code of Crimnal Procedure
mentioned in s. 8 of the Act. The Principal question in
this appeal turns on the construction of sub-s. (1) of
this .section which we will |ater set out.

The trial commenced before S. Narinder Singh the specia
Judge, Patiala. He heard the evidence but before he could
deliver a judgnent he was transferred and was succeeded by
S. Jagjit Singh. S. Jagjit Singh did not recall the
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wi t nesses and hear the evidence over again, but proceeded
wi t hout any objection fromeither side, with the trial from
the stage at which his predecessor had left it and having
heard the arguments of the advocates for the parties,
delivered his judgment convicting both the accused of the
of fences with which they had been charged and passed certain
sent ences on them

The accused appeal ed agai nst their conviction to the High
Court of Punjab. The appeals canme to be heard by Mehar
Singh J., who,, though no point had been taken by the
accused, hinself felt considerable difficulty as to whether
S. Jagjit Singh had the power to decide the case on the
evi dence recorded by his predecessor and referred the matter
to a larger bench taking the view that-if the course
fol | owed was defective, the defect would be one of
jurisdiction of the Court and could not be cured by the
consent of parties.

The case was thereupon heard by a bench of that Hi gh, Court
constituted by Gurnam Singh and Mehar Singh JJ. who took
different. views.” GQurnam Singh J. held that s. 350 of the
Code applied to the trial before a special Judge in view of
s. 8(1) of the Act and under the terms of s. 350, which we

will later set out, S. Jagjit Singh was entitled to proceed
on the evidence recorded by his predecessor
331

S. Nari nder Singh, while Mhar Singh J., was of the
opinion that s. 8(1) of the Act did not make s. 350 of that
Code applicable to'such a trial. He also held that what S.
Jagjit Singh had done was not a matter of mere ‘irregularity
curable wunder s. 537 of the Code. The nmatter was then
referred to Passey J., who agreed with Gurnam Singh J. On
the question of s. 537 of the Code, Gurnam Singh and Passey
JJ. expressed no opinion in the viewthat they had taken of
s. 8(1) of the Act.
The appeal s were thereafter heard on the nerits by Tek Chand
J.  who upheld the conviction of the appellant but ' reduced
the sentence passed on him He,, however, acquitted the
ot her accused Bi shan Chand giving himthe benefit of doubt.
The appellant has now come up to this Court -in further
appeal with special |eave. There is no appeal by the State
agai nst the acquittal of Bi shan Chand.
There is no covntroversy that the general principle of ~|aw
is that a judge or magistrate can decide a case only on
evidence taken by him Section 350 of the Code is a
statutory departure fromthis principle. That -section so
far as material was at the date S. Jagjit Singh decided the
case in these terns :
S. 350. VWhenever any Magistrate, after
havi ng heard and recorded the whol e or any
part of the evidence in an inquiry or a trial
ceases to exercise jurisdiction therein, and
i s succeeded by another Magistrate who has and
who exerci ses such jurisdictions, t he
Magi strate so succeeding may act on the
evi dence so recorded by his predecessor,  or
partly recorded by his predecessor and partly
recorded by hinself or be may resunption the
Wi t nesses and recomence the inquiry or tria
It is only if this provision was available to S. Jagjit
Singh that the course taken by him can be supported.
332
As we have said earlier, s. 8 of the Act makes certain
provi sions of the Code applicable to the proceedings before
a speci al Judge The question is whether s. 350 of the Code.
was one of such provisions. The answer to this question




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

wi Il depend on the construction of sub ss.(1) and (3) of s.
8 of the Act the material portions of which we now set out.

S. 8 (1)-A special j udge nmay t ake
cogni zance of offences without the accused
being commtted to him for trial, and in

trying the accused persons, shall follow the
procedure prescribed by the Code of Crimnal

Procedure, 1898 ... for the trial of- warrant’
cases by nmgistrates.

(3) Save as provi ded in sub-section
(1) ... the provisions of the Code of
Crimnal Procedure, 1898, shall, so far as

they are not inconsistent with this Act, apply
to the proceedings before a special Judge ;
and for the purposes of the said provisions,
the Court of the special judge shall be deemned
to be a Court of session trying cases w thout

a jury or wi t hout the aid of
ASSESSOIS. . vttt e
I n substance these sub-sections provide that a special Judge
shall followthe procedure prescribed by the Code for the
trial of warrant cases by nmgistrates and save to this
extent., the provision-,, of the Code applicable to a Court

of session, shall 'govern himas if he were such a Court
subject to certain/qualifications which are not relevant for
the present case. There is no controversy that s. 350 of
the Code is applicable only to nagistrates and not a Court
of session and cannot therefore be applied to a specia
Judge under sub-s. (3) as it nakes only those provisions of
the Code applicable to himwhich would apply to a Court of

sessi on. The only controversy is whether that section is
applicable to a special Judge under sub-s.(1) of s. 8 of the
Act. If it is so applicable, it nust be applied

333

t hough under sub-s. (3) it is not applicable, for this sub-
section, is to have effect "' Save as provided in subsection
(1)".

The real question is, what is nmeant by the words "the
procedure prescribed by the Code ............... .. for the
trial of warrant cases by magistrates" In s. 8(1) of the Act
? Does s. 350 of the Code prescribe one of the rules of such
procedure ? It is necessary however to point out that by an
amendnment made in the Act after judgment had been delivered
in this case by S Jagjit Singh, it has been -expressly
provided that s. 350 of the Code applies to the proceedings
before a special Judge. On the anended Act, therefore, the
guestion that has arisen in this case, would no |onger
ari se. For reasons to be hereafter stated, this anendnent
clearly does not govern the proceedings before  S. Jagjit
Singh and this case has to be decided w thout reference to
t he anendnent.

Is was once held by the Madras High Court in 'In re,
Vai dyanatha Iyer (1) that s. 350 of the Code prescribed a
rule of procedure for the trial of warrant cases as
nmentioned ins. 8 (1) of the Act. This seens to be the only

reported decision taking that view. Al other decisions
whi ch have been brought to our notice take the contrary
view. Even in Madras, in In re Fernandez (2), a Full Bench

of the H gh Court has now hold that s. 350 of the Code was
not applicable to a special Judge and has overruled In re
Vai dyanatha |Iyer (1). That appears to be the position on
the authorities.

It is true that s. 350 of the Code is a provision applying
to all magistrates and therefore, also to a nagistrate
trying a warrant case. That however does not in our opinion
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decide the question. W think it "relevant to observe that
it is aright of an accused person that his case should be
decided by a judge who has heard the whole of it and we
agree with the view expressed in Fernandez’s case(2)

(1) (1954) 1 ML.J. 15; A I.R (1954) Mad. 350.

(2) (1958) 11 ML.J. 294.

334
that very clear words woul d be necessary to take away such
an inportant and well 'established right. W find no such

cl ear words here.

We turn nowto the word used. Wen sub-s. (1) of s. 8 of
the Act tal ks of a procedure prescribed by the Code for the
trial of warrant cases by magistrates it is reasonable to
think that it has the provisions and the | anguage of the
Code in view. Wen welook at the Code, we find that ch

XXI  is headed "of the. Trial of Warrant Cases by Magi-

strates". This chapter consists of ss. 251 to 259. Section
251 isinthese ternms :
S. 251 In the trial of warrant cases by
Magi strates, the Magi strate shall, -
(a) in any case instituted on a police

report, follow the procedure specified in
section 251A; and

(b) in any other case, follow the procedure
specified in the other provisions of this
Chapt er’.

The Code, therefore, expressly refers to ss. 251-259 as
contai ning the procedure specified for the triial of warrant

cases by magistrates; this then,;, is the  procedure it
prescribes for the trial of such cases. It would be
legitimate, therefore, to think that the Act in using the
words "procedure prescribed by the Code...... for the tria

of warrant cases by nagistrates" also neant only. these
sections of the Code and did not contenplate s. 350 of the
Code as a procedure so prescribed, though that section is
applicable to the proceedings before a magistrate trying a
warrant case. It does not seemto us that the words "the
procedure prescribed by the Code......... for the'trial of
warrant cases by nmmgi strates" nmeant a procedure which may be
followed by nagistrates in all cases.  Further nore's. 350
occurs in a chapter of the Code which deals wth genera
provisions relating to inquiries and trials and is not a
provi si on which has been specifically prescribed by the Code
for application to the

335
trial of warrant cases by magi strates, as are ss. 251 to
259.
Again, s. 350 of the Code cannot, w thout doing violence to
the language used init, be applied to the proceedings
before a special Judge Clearly it cannot be, applied 'where
its ternms nake such application inpossible. Now the section
can be applied only when one magi strate succeeds another
It lays down what the succeeding magi strate can do. Now
suppose one special Judge succeeds anot her. How can  he
exercise the powers conferred by the section ? The section
applies only when the predecessor is a nagistrate. The
predecessor in the case assuned is however a special Judge.
Such a Judge is not a magistrate for the purpose of the Act,
nor does the Act require that he is to be deemed to be such
Section 8 (1) of the Act which only requires a special Judge
to follow the procedure for the trial of a warrant case
cannot justify the creation of a fiction naking t he
predecessor special Judge, a nagistrate. It is of sone
interest to note here that the amendment to the Act which
expressly makes s. 350 of the Code applicable to proceedi ngs
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before a special Judge al so provides that for the purposes
of so applying the section, "a special Judge shall be deened
to be a magistrate". Cearly, the |egislature thought that
unl ess such a fiction was created, the application of the
section to the proceedings before a special Judge would
create difficulties or anomalies. Therefore also, the Act
could not in our view, have intended that s. 350 of the Code
would be available to a special Judge as a rule, of
procedure prescribed for the trial of warrant cases.

For all these reasons, we would prefer the opinion expressed
by Mehar Singh J. We think that under the Act, as it stood
before its anendnent as aforesaid, s. 350 of the Code was

not avail abl e when one speci al Judge succeeded another. ’'we
hold that S. Jagjit Singh had no authority
336

under the law to proceed with the trial of the case fromthe
stage at which S. Narinder Singh left it. The conviction by
S. Jagjit Singh of the appellant cannot be supported as he
had not 'heard the evidence in_ the case hinself The
proceedi ngs before himwere clearly inconpetent.

It is then said that this defect was a nere irregularity and
the conviction of the appellant can, if sustainable on the
evi dence, be uphel d under EA. 537 of the Code. |In regard to

this section, it was said by the Privy Council in Pul ukuri
Kot ayyam v. King Enperor (1),
"When ba trial is conducted in a manner

different fromthat prescribed by the Code (as
in N. A Subranmania lyer's case, 1901 L.R 28
I.A. 257), the trial is bad, and no question
of curing an irregularity arises but if the
trial is conducted substantially in the manner
prescri bed by the Code, but some irregularity
occurs in the course of such conduct, the
irregularity can be cured under section 537,
and none the | ess so because the irregularity
i nvol ves, as must nearly always be the case, a
breach of one or nore of t he very
conpr ehensi ve, provisions of the Code".

It seems to us that the case falls wthin the first
category nentioned by the Privy Council. This is not a case
of irregularity but want of conpetency. Apart froms. 350
which, as we have said, is not applicable to the present
case, the, Code, does not conceive of such a trial- The
trial offends the cardinal principle of law earlier  stated,
the acceptance of which by the Code is clearly nmanifest from
the fact that the Code enbodies an exception to that
principle in s. 350. Therefore, we think that s .537 of
the Code has no application. |t cannot be called in aid to
nmake what was inconpetent, conpetent. There has been no
proper trial of the case and there should be one.

(1) (1947) L.R 74 I.A 65, 75.

337

"Then it is said or,. behalf of the appellant that we shoul d
not send the case back for a fresh trial but decide it
ourselves on the evidence on the record. Coming from the

appel | ant, it is a sonmewhat surprising contention

According to him a point which we have accepted, there has
realy been no proper trial of the case. It would follow
fromthis that there has to be one. In the absence of such

atrial we cannot even | ook at the evidence on the record.

Lastly, we have to say a few words on the anendnent of the
Act expressly making s. 350 of the Code applicable to the
proceedi ngs, before a special Judge. The anendnent cane
long after the decision of the case by S. Jagjit Singh and
had not expressly been made retrospective. It was said on
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behal f of the respondent, the prosecutor, that the anendnent
bei ng "in a pr ocedur al provi si on was necessarily
retrospective, and, therefore, no exception can now be taken
to the action taken by S. Jagjit Singh. Assuning that the
rule contained in s. 350 of the Code is only a rule of
procedure, all that would follow would be that it would be
presuned to apply to all actions pending as well as future
Kinbray v. Draper (1). Such a retrospective operation does
not assist the respondent’s contention

Nor do we think it an argunent agai nst sending the case back
for retrial that the special Judge now hearing the case
woul d be entitled to proceed on the evidence recorded by S
Nari nder Singh in view of the anmendnent. Whether he would
be entitled to do so or not would depend on whether the
amended Act woul d apply to proceedi ngs comenced before the

amendnment. It has to be noted that the inpugned part of the
proceedi ngs was concl uded before the anendnent. On this
guestion, we do not propose to express any opinion. In any

event, ‘under s. 350 as it now stands a succeeding nmagi strate
(1) [1868] 3 QB. 100.

338

[iar, power to resunmon and exam ne a witness further. We
cannot specul ate what the special Judge who tries the case
afresh wll think fit to doif s. 350 of the Code is now
applicable to the proceedings before him For all these

considerations, we think it fit to send the case back for
retrial.

We therefore, allow the appeal and set aside the conviction
of the appellant and the sentence passed on him The case
will now go back for retrial According to |aw

Appeal all owed




