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ACT:

"Sal e’ Cenent supplied in gunny bags-Price of gunny bags,
fixed wunder control order--Supply of ‘gunny bags whether a
sal e taxabl e under- Madras CGeneral Sales Tax Act 1959.
Madras GCeneral Sales Tax Act 1959, Rules nmde wunder-Rule
6(f) (ii) as it stood up to Sept. 27, 1963 providing for
exenption in respect of ’'charges for packing and delivery
and other such like services' -Price of gunny~ bags ' whet her
comes under exenption.

HEADNOTE:

In appeal by the State of Tami| Nadu agai nst the judgnent of
the Madras H gh Court on the questions (i) whether the
producers who supplied the Cement to the ~Slate  Trading
Corporation or its agent in gunny bags in pursuance of the
directions given by the Governnent ire liable to pay sales-
tax on the turnover relating to the price of the gunny bags,
and (ii) whether the words 'charges for packing and delivery
and other such like services’ inr. 6(f)(ii) of ~the rules
under the WMadras General Sales Tax 1959 as it stood wupto
Septenber 1963 had the effect of’ granting exenption in
respect of price of packing materials.

HELD : (i) Fromthe relevant control orders it was clear
that the Governnent of India was purporting to fix the
piece. of the gunny bags in which the producers were
required to supply cenent to the State Tradi ng Corporation
VWen the price was wholly controlled the supply of the
guilty bags could not be considered is ’'sales’. Thi s
position was concl uded by the decisions of this Court in New
India Sugar Ltd. and Cheyenne Mal Narain Das. Accordingly
the price of gunny bases could not be included ,in the
taxabl e turnover. [1021 C

New India Sugar MIIs Ltd. v. Conm ssioner of Sales Tax,
Bihar 1 4, S.T.C 316; and Chittar Ml Narain Dass v.
Conmi ssioner of Sales Tax. U P. 26, S. T.C 344; applied.

(ii) The charges for packing exenpted under Rule 6(f) as it
stood wup to Septenber 1963 included both the price of the
packing material as well as the |abour charges relating to
the packing. The words aid other such Iike services’ in
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sub-cl. (ii) of the rule referred to the word ’'delivery’
, i medi ately preceding those words. The subsequent charges
effected in the rule nerely clarified the intention of the
rule making authority. Therefore the contention of the
appellant that the rule as it stood till Septenber 1963
nmerely provided for exenption of service charges for packing
and not the cost of the packing nmaterial nmust be rejected.
[ 1023 F]

State of Mdras and Ors. v. Danpdaran Chettiar & Co. 18
S. T.C. 451 di sapproved.

State of Madras, In re: 7, S T.C 355, approved and
appl i ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 21842195 of
1969, 498 to 502 of 1970 & 884 to 885 of 1971

1020

Cvil Appeal's Nos. 2184-2195 of 1969 and 498 to 502 of 1970.
Appeals by certificate fromthe judgnment and order dated
March 25, 1969 of the Madras High Court in WP. Nos. 4161-
4164 & 4246-4249 of 1965 and Wit Petitions Nos. 198 & 199
and T. C Nos. 227 and 228 of 1967 and

Cvil Appeals Nos. 884 to 885 of 1971

Appeals by certificate fromthe judgnent and order dated
March 2, 1970 of the Madras Hi gh Court in Tax Case Nos. 21
and 22 of 1970.

S. T. Desai, A V. Rangam K. Venkataswam and A. Subhas-
himfor the appellants (in C. As.” Nos. 2184-2195/69).
Govind Swam ndadhan, A.- V. Rangan, K. Venkataswam  and A
Subhashini for the appellants (in C. - As. Nos. 498 to
502/ 701) .

A V. Rangam and A. Subhashini for the appellants. (in C
As. Nos. 884-885/71).

F. S. Nariman, Addl. Solicitor-General of India, D S
Dang, H K Puri, S. K Dhingra and Krishna Sen /for the
respondents (in C. A Nos. 2184-2195/69), Respondent No. 2
(in C.A Nos 498-500) and Respondent  (in C A Nos. 501-502):
The Judgnent of the Court was delivered by

HEGDE, J. These appeals by certificate can be di sposed of by
one judgnent. They rai se common questions —of |aw The
material facts are not, in dispute. In Cvil Appeals Nos.
498,499 to 502 of 1970, the principal question of law that
arises for decision is whether the producers who supplied
the cenent to the State Trading Corporation or its agents in
gunny bags in pursuance of the directions given by the
Government are liable to pay sales-tax on ‘the turnover
relating to the price of the gunny bags. The only  other
guestion that arises for decision in these appeals relates
to the interpretation of Rule 6(f) of the rules franmed under
the Madras CGeneral Sales Tax Act, 1959. This question will

be considered while dealing with the other appeals. 1In the
other appeals the question for decision is whether the
selling agents of the State Trading Corporation are liable
to pay sales tax in respect of the price of the gunny bags
in which they sold the cenent to the consumners. The High
Court has decided both these questions in favour of the
assessees. Aggri eved by that decision, the State of Tam|l
Nadu has come up in appeal

1021

Taking first the case of the transactions between the
producers and the State Trading Corporation, there is no
di spute that so far as the supply of cenent is concerned,
the sane cannot be considered as "sales" within the neaning




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

of the Madras General Sales Tax Act, 1959 in view of the
Cenent Control Oder, 1958. The, only question is whether
the gunny bags in which the cement in question ,A as
supplied can be considered to have been sold. There is no,
di spute that if the price of the gunny bags is also held to
have beer wholly controlled then the supply of the gunny
bags cannot be considered as "sales". This position nust be
held to be concluded by the decisions of this Court-see New
India Sugar MIlls Lid. v. Commssioner- of Sales Tax,
Bi har (1) and Chittar Mat Narain Das v. Commi ssioner of Sales
Tax, U P.(2). Therefore all that we have to see is whether
the price of the gunny bags in which the cement was supplied
to the State Tradi ng Corporation was, controlled under cl
6(4) of the Cenent Control Order, 1958. The rel evant
assessment years with which we are concerned in these
appeal s are assessnment years 1959-60, 1960-1961 and 1961-
1962. It is admitted that the Central CGovernment by its
order dated’ March 26, 1959 inforned all, concerned thus :
"Packing charges for cenent for peri od
commencing to First April to Thirtieth June
Nineteen Fifty nine will be Rupees Eleven
Deci mal five four per ton in New Gunny Bags".
Again by its order dated June 24, 1959, it stipulated that
the packi ng charges for cenent for the period conmencing 1st
July to 30th Septenber 1959 will be Rs. 11.04 per ton, in
new gunny bags. The Central Governnent by its letter dated
Decenber 26, 1959 informed the Staff Trading Corporation
that it has accepted the Tariff Commission s reconmendations
in respect of the fixa,ion of the packing char-es and the
principle that would be adopted was on the  basis of the
average of the nmaxi num and m ni num nmarket price of the
packi ng material during each week of the9 nonths inmmrediately
preceding the quarter for which the charges were to be in
force plus Rs. 1 25 per ton to cover incidental charges. By
its tel egram dated February 17, 1961, the Central Government
informed all the State Governments that having regard to the
prevailing jute bag price, the Government was pleased to fix
under clause 6(4) of the Cenment Control Order, 1958 the
charges for packing cenent in DDW as well as service-able
second hand DW Heavy Cases Jute Bags at Rs. 17 per ton, for
the period effective fromthe 20th of February tothe 3 1 St
Marc b 1 9 6 1. Fromthese orders, it is clear that the
Government of India was purporting to fix the price of the
gunny bags in which the, producers were required to supply
cenent to the State Tradi ng-

(1) 14, S T.C 316. (2) 26, S. T.C 344.
1022
Cor por at i on. The | earned Advocate-General of | Tam | . Nadu

contended that the Central Governnent under cl. 6(4) of the
Cenent Control Order, 1958 could have fixed only the maxi mum
price of gunny bags and not the actual price; that “being so,
there was scope for bargai ni ng between the producers of the
cenent and the State Tradi ng Corporation. This contention
has not been taken in the H gh Court; nor in the appeal
meno. The Central Governnment has not put in its appearance
in this Court. Hence we cannot go into the question whether
the Central CGovernment had power to fix the actual price of
the gunny bags. The fact remains, that the Centra
CGovernment had fixed the actual price of the gunny bags.
Its right to fix the price had not been disputed in the
pl eadi ngs before the Hi gh Court nor does it appear from the
judgrment of the H gh Court that that question was urged
before it. It is raised for the first tinme at the hearing.
In the result, for the reasons nentioned above the
contention that supplies of gunny bags by the producers
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amounted to "sal es" nust be rejected.
Now coining to the contention raised in the other appeals
which also arises in some of the appeals earlier considered,
it relates to the interpretation of rule 6(f) of the rules
franed under the Madras CGeneral Sales Tax Act, 1959. That
rule as it stood upto September 1 963 read thus :

"All anpbunts falling under the following two

heads, when specified and charged for by the

deal er separately, w thout including them in

the price of the goods sold

(i) freight.

(ii) <charges for packing and delivery and

ot her such i ke services."

On Septenber 27, 1 963, this rule was recast

t hus

"All ampunts-falling under the follow ng three

heads, when specified and charged for by the

deal er ~separately, w thout including them in

the price of the goods sold

(i) freight;

(ii) ~charges for  packing, that is to say,

cost of packing materials and cost of | abour

(iii) charges for delivery and other such |ike

services. "

This/ rule was again recast on March 9, 1964.

The rule as

refrai ned reads thus

10 23

"Al'l amounts falling under the follow ng three

heads when specified and charged for by the

deal er separately, w thout including them in

the price of the goods sold

(i) freight;

(ii) ~charges for packing, that is to say,

cost of packing materials and cost of [ abour

and ot her such like services;

(iii) charges for delivery."
In the above group of appeals, sone relate to the assessnent
years 1962-63, and 1963- 64.
M. S. T. Desai, |earned Counsel appearing for the State of
Tam | Nadu in this group of appeals contended that the rule
as it stood till September 1963, nerely provided  for
exenption of service charges for packing and not the cost of
packing material. It is not disputed that the price of the
packing materials was separately charged in the bills
issued. In support of his contention that price of ~ packing
material is not covered by the rule in question, M. Desa
relied on the decision of the Madras High Court in State of
Madras and Os. v. K Danpdaran Chettiar & Co.. (1)  This
deci si on undoubtedly supports M. Desai’s contention; but
the learned judges who decided that case overlooked an
earlier decision of that H gh Court in The State of Madras.
Inre (2) ; In that case Rajagopal an and Raj agopal a Ayyangar
JJ. had taken the view that a rule identical in terms wth
rule 6 (f ) as it stood till Septenber, 1963 exenpted the
price of the packing material as well. W are entirely in
agreenment with the view taken by the | earned judges in that
case. The charges for packing include both the price of the
packing material as well as the | abour charges relating to
packing. The words in sub. cl. (ii) of rule 6(f) "and ot her
such like services" in our opinion refer to the word
"delivery’ i medi ately precedi ng t hose wor ds. The
subsequent changes effected in the rule nerely clarified the
intention of the rule making authority. We hold that
Danodaran Chettiar’s case (supra) was not correctly decided.
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At the hearing a new contention was sought to be raised by
M. S. T. Desai. He sought to urge that the exenption given
for packing material rmust be held to be not available in
respect of the cases arising under the Central Sales Act
(some of the appeals relate to assessnments under the Centra
Sales Tax Act) in view of certain amendnents made in the
Central Sales Tax Act in 1969. with retrospective effect
after the disposal of the petitions by the

(1) 18, S.T.C 451. (2) 7, S.T.C. 355.
1024

Hi gh Court. W did not permit himto raise that totally new
contention as the sane was not raised either in the
petitions of appeal or by any special application. Furt her
the appellant did not serve ,any notice on the respondents
informng themof its intention to raise that question at
t he heari ng.

In the result these appeals fail and they are dism ssed with
costs; but therew Il be only three sets of hearing fee, one
set for /the  counsel appearing for the State Tr adi ng
Corporati'on and its agents; one for the counsel appearing
for Dalma Cenent Baharat Ltd.; and one for the counse
appearing for Thiruval argal India , Cenment Ltd.

Appeal s di sni ssed.
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