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ACT:

Madhya Pradesh Abolition of Proprietory R ghts (Estates,
Mahal s, Ahenated Lands) Act (1 of 1951)--Law for aboli sion
of proprietory estates and tenures---Conpensation inade-
quate--Jurisdiction of Court to inquireinto validity of
Act--Right of eminent donmain--Necessity of ‘provision for
payment of conpensation and public purpose--Spirit of Con-
stitution--Delegation. of |egislative powers--Fraud on the
Constitution--Passing of Bills--Certificate of Speaker that

Bill was passed-- Concl usi veness--Onission to note on. record
that Bill was passed--Effect--Reserving |law for assent of
Presi dent--CGovernor’'s signature to Bill, whether necessary-
"Law, " " Legislature", “Publ ic pur pose” nmeani ngs
of - - Compul sory acqui sition of nmalguzari villages, and
property set apart as private property of Ruler under cove-
nant of nerger----Legality----Constitution of I ndi a,

1950- - Consti tution (First Amendnent) Act, 1951-Arts. 31,
31-A, 31-B, 362, 363.

HEADNOTE:

Hel d by the Full Court (PATANJALI SASTRI C. J., MAHAJAN,
MUKHERJEA, DAS and CHANDRASEKHARA Al YAR JJ.)--The Madhya
Pradesh Abolition of Proprietory Rights {Estates. Muhals,
Al'i enated Lands}, Act (1 of 1951) is valid in its entirety.
In view of the provisions contained in arts. 31 (4J,  31-A
and 31-B of the Constitution the court has no jurisdiction
to enquire into an objection to the validity of the Act on
the ground that it does not provide for adequate conpensa-
tion. The Act does not involve any del egation of |egisla-
tive powers and the provisions relating to conpensation
therein are not a fraud on the Constitution.

Held also, that the certificate of the Speaker on the
original Bill when it was subnitted to the President for his
assent, that the Bill was passed by the House was concl u-
sive. proof that the Bill was passed, and the mere fact that
there was nothing on the record of the proceedings to show
that the nmotion that the Bill be passed was voted upon and
carried, as required by rule 20(1) of the Rules of Proce-
dure, could not invalidate the Act. Per PATANJALI SASTRI
C.J.__In any case, the omssion to put the motion formally
to the House, even if true, was, in the circunstances no
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nore than a nere irregularity of procedure as it was not
di sputed that the overwhelming majority of the nmenbers

1021
present were in favour of carrying the notion and no di ssen-
tient voice was actually raised.

Held further, (i) that though art. 31(3) speaks of a"
| aw' being reserved for the consideration of the President,
the Constitution does not contenplate that before subnitting
a Bill which has been passed by a Legislative Assenbly for
the assent of the President, the Governor should give his
assent to it;

(ii) that the President can perform both the duties
entrusted to himunder art. 200 and art. 31 (3) and {4) at
one and the sane tine; he need not give his assent twice,
once to make the Bill alaw under art. 200 and then give his
assent once nmore in order to make the |aw effective against
art. 31 (2); the word "Legislature" used in this connection
in art. 31(4) neans the House or Houses of Legislature and
does not i'nclude the CGovernor

(iii) that though mal guzari villages are not included in
the expression "estate" as defined in art. 31-A art. 31-B
(which is not nerely - illustrative of art. 31-A but an
i ndependent provision) validated the Act even in respect of
mal guzari villages, ‘and since art. 31 (4) is not limted to
"estates" its provisions also saved the lawin its entirety;

(iv) Article 362 does not prohibit the acquisition of
properties set apart as private properties of a Ruler by a
covenant of merger.

Per MAHAJAN and DAs JJ.--1n any event, the jurisdiction
of the Court to decide disputes which arise out of a cove-
nant of nerger was barred by art. 363.

JUDGVENT:

PETI TI ONS under article 32 of the Constitution of
India for enforcenent of fundanental rights. (Petitions
Nos. 166, 228, 230, 237, 245, 246, 257, 268, 280 to 285, 287
to 289, 317, 318 and 487 of 1951).  The facts which gave
rise to these petitions and the arguments of counsel are
stated in the judgnent.

B. Somayya (V. N. Swami, with him for the petitioner in
Petition No. 166 of 1951

N.S. Bindra (P.S. Safeer, with him for the petitioner
in Petition No. 317 of 1951

V.N. Swarni for the petitioners in Petitions Nos. 228,
230, 237, 245, 246, 280 to 285 of 1951, 257 and 287 to 289
of 1951.

K.B. Asthana for the petitioners in Petition No. 26 of
1951.

S.N. Mukherjee for the petitioner in Petition No.-318 of
1951.
1022
M N. Jog for the petitioner in Petition No. 487 of 1951
T.L. Shivde (Advocate-Ceneral of Madhya Pradesh), wth
T.P. Naik for the respondent.

1951. May 2, 5, The judgnment of the CH EF JUSTICE print-
ed at pp. 893-916 supra covers these cases also. MAHAJAN
MUKHERJEA, DAS and CHANDRASEKHARA Al YAR JJ. delivered sepa-
rate judgnents.

MAHAJAN J.
Petition No. 166 of 1951

This is a petition under article 32 of the Constitution
of India by Shri Visheswar Rao, zam ndar and proprietor of
Ahiri zam ndari, an estate as defined in section 2(3) of the
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Central Provinces Land Revenue Act, Il of 1917, and situated
in tehsil Sironcha, district Chanda (Madhya Pradesh), for
the enforcenent of his fundanental right to property under
article 31(1) of the Constitution by the issue of an appro-
priate wit or a direction, to the respondent State re-
straining it fromdisturbing his possession of the estate,
and eighty malguzari villages situate in the Grchirol
tehsil of the same district.

The petitioner and his ancestors have been owning and
enjoying these properties in full ©proprietary right for
several generations past. On the 5th  April, 1950, the
Madhya Pradesh Legislative Assenbly enacted an Act called
the Madhya Pradesh Abolition of Proprietary Rights Act. The
Act received the assent of the President of India on the
22nd January, 1951, and-was published in the Madhya Pradesh
Gazette on the 26th January, 1951, as Act | of 1951. By a
notification in a gazette extraordinary issued on the 27th
January, 1951, ~the Madhya Pradesh Governnment fixed 31st
March, ' 1951. ~ as the date of vesting of the estates under
section. 3 of the Act. The petitioner thus was to lose his
estate and [ ands on the 31st March, 1951. On the 9th March
1951, i.e., before the vesting date, he presented the
present application to this court for the issue of appropri-
ate wits against the Governnent prohibiting it from taking

possession of his properties. It was alleged
1023
that the Madhya Pradesh Act, | of 1951, was unconstitutiona

and void and infringed the fundanental rights of the peti-
tioner in a variety of ways.

For a proper appreciation of the ground on which the
validity of the Act is being challenged, it is necessary to
set out the relevant provisions of the Act and to state the
facts which led to this enactnent.

Madhya Pradesh is a conmposite State, conprising the
Central Provinces, Berar and the merged territories. By an
agreement of nerger nmade between-the rulers of States
and the Dom nion of India dated the 15th Decenber, 1947,
certain territories which at one tine were under the Indian
States Agency and were held by these rulers were integrated
with the Dominion. The integration actually took place on
the 1st January, 1948. On the 1st August, 1949, the States
were nerged in the Madhya Pradesh. There were in all 106
estates in Madhya Pradesh as defined in section 2(3) of Act
| of 1951 and held by zami ndars. Most of the | ands are owned
by mal guzars of mmhals in the status of "Ml kan cabza"

The land system prevailing in Madhya Pradesh is nmal gu-
zari (except in certain areas where the ryotwari system is
in vogue), the nmalguzar being an internedi ary between. the
State and the tiller. Land is also held on a wvariety of
subordi nate tenures by absol ute occupancy tenants, occupancy

tenants, ryots, thikedars, mafidars, ilagadars, etc.
Land revenue in Madhya Pradesh was | ast assessed | under
the Central Provinces Land Revenue Act, |l of 1917. The

estate holders pay |and revenue on the lands conprised in
the estates at a concession rate. The paynent is technically
called "tekoli". [In 1939 there was an adhoc increase in the
amount of tekoli by the Central Provinces Revision of Land
Revenue Estates Act, | of 1939.

On the 3rd Septenber, 1946, the Central Provinces and
Berar Legislative Assenmbly passed a resolution for the
elimnation of intermediaries between the 'State and the
peasant. Soon after the passing of this
1024
resolution several |aws were enacted, it is said, wth a
view to achieve this result, the inpugned Act being the | ast
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of that series. In 1947, the Central Provinces Land Revenue
Estates Act, XXV of 1947, was enacted. The revenue assess-

ment, viz., tekoli, on the estates was, we are told,
hanced in sone places fromthirty to fifty per cent. of
full jama and in others fromforty to sixty per cent.

en-
t he
In

the sanme year was enacted the Central Provinces Land Revenue

Revi sion Mahals Act, XXVI of 1947. The | and assessnent
mal guzari villages was, it is alleged, raised to 75
cent. fromd45 to 50 per cent. of nalguzari assets. This
done without recourse to a settlenent. In 1948 cane

on
per
was
t he

Central PrOvinces and Berar Revocation of Exenptions Act,

XXXVI'l of 1948, making persons exenpted from paynent of
revenue liable for it. This legislation, it is urged,
sulted in the reduction of the net incone of the propriet
to a large extent. On the 11th Cctober, 1949, the inpug
Act was introduced in the Madhya Pradesh Assenmbly. It

and
re-
ors
ned
was

referred to a Select Commttee on the 15th COctober, 1949;

the Select Committee reported on the 9th March, 1950,

t he

report was published on the 17th March, 1950, and was taken
into consideration on the 29th March. 1950, by the Assenbly.

On the 30th March, 1950, the opposition noved for the cir
lation of the Bill. The circulation notion was negatived
the 3rd April, 1950, and the Bill was discussed clause

cu-
on
by

cl ause and the clauses were passed between the 3rd of Apri

and the 5th of April. “On the 5th April, 1950, the nenber
charge of the Bill noved as follows :-
"Speaker Sir, | now nove that the Central Provinces

in

&

Berar Abolition of Proprietary Rights (Estates, Mhals,
Alienated Lands) Bill, 1949 (No. 64 of 1949) as considered

by the House be passed into | aw. "

The Hon' ble the Speaker said:"Mtion noved,  that
Central Provinces & Berar Abolition of =~ Proprietary. Rig
(Estates, Mhals, Alienated Lands) Bill, 1949 (No. ' 64
1949) as considered by the House be passed into | aw, "
1025

A nunber of speeches were nmade at the third read
stage. The opposition was in a hopeless mnority. The tr

t he
hts
of

i ng
end

of the speeches was of a |laudatory character, each nenber

hailing the Bill as a piece of great reformin -the M
Pradesh land system No notion of a dilatory nature
tabled and as a matter of fact there was no -opposit
what soever to the passing of the Bill. Sonme menbers
pressed the opinion that the provisions of the Act did
go far enough, others thought that the provisions as
conpensation should have been nore |iberal,; but  there

hya
was
i-on
ex-
not
to
was

none who was for rejecting the Bill as it stood. The report

of the proceedings of the5th April, 1950, does not cont
the note that the notion that the Bill be passed into
was carried

The omssion of this note in the proceedings of
| egi sl ature has furnished a basis for the argument “that
Bill was never passed into law. The proceedi ngs were pri
ed on the 21st June, 1950, and were signed by the Speaker
the 1st Cctober, 1950. The original BiLl that was submt

ain
| aw

t he
t he
nt -

on
ted

to the President for his assent was printed on the 29th

April, 1950, and it bears on it the certificate of
Speaker dated the 10th May, 1950, stating that the Bil

t he
was

duly passed by the legislature on the 5th April, 1950. This

certificate was signed by the Speaker a considerable t

i me

ahead of his signing the proceedings. The Act, as already
stated, received the assent of the President on the 22nd

January, 1951, and was published in the WMdhya Prad
Gazette on the 26th January, 1951, as Madhya Pradesh Act
of 1951.

Against the constitutionality of this Act a numnber

esh
|

of
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petitions were made in the H gh Court of Nagpur but they
were all dismssed by that court on the 9th April, 1951
while this petition along with sone others was pending in
this Court.

The preanble of the Act is in these terns :--

"An Act to provide for the acquisition of the rights of
proprietors in estates. nmmhals, alienated villages and
alienated | ands i n Madhya Pradesh and

132
1026
to meke provision for other nmatters connected therewith."
The legislation clearly falls within entry 36 of List 11
of the Seventh Schedul e of the Constitution. ’'the Madhya
Pradesh Legi sl ature had therefore undoubted conpetence to

enact it. The Act is divided into eleven chapters and
three schedules. Chapter Il deals with "the vesting of
proprietary rights in the State and states the conse-
guences of the vesting. Section 3 is in these ternms :--

"Save as otherwi se provided in this Act, on and from
a date to be specified by a notification by the State
Governnent_inthis behalf, all proprietary rights in an
estate, mmhal, alienated village or alienated l and, as the
case my be, in thearea specified in the notification
vesting in a proprietor of such estate, mahal , alienated
village, alienated/land, or in a person having interest in
such proprietary right through the proprietor, shall pass
from such proprietor or such ot her ‘person-to and vest in
the State for the purposes State free of all encum
brances ............. "

Section 4 provides that after the publication of the
notification under section 3, all rights, titleand interest
vesting in the proprietor or any person having interest in
such proprietary right through the proprietor in such area
including land (cultivable or barren), grass Iland, | scrub
jungle, forest, trees, fisheries, wells, tanks, ponds,
wat er -channels, ferries, pathways, village sites, hats,

bazars and nelas; and in all subsoil, including rights, if
any, in mnes and ninerals, whether being worked  or / not,
shall cease and be vested in the State for purposes of the
State free of all encunbrances; but that the proprietor
shall continue to retain the possession of his ~honestead,

home-farm land, and in the Central Provinces, also of 1and
brought under cultivation by himafter the agricultural year
1948-49 but before the date of vesting- The proprietor is
entitled to recover any suns which becane due tohim before
the date of vesting by virtue of his proprietary rights.
Al open encl osures used for agricultural or donmestic pur-
poses, all buildings, places
1027

of worship, wells situated in and trees standing on /|ands
i ncluded in such enclosures or house sites etc. continue to
remai n in possession of the proprietor and are to be settled
with himby the State Governnent on such terns and ' condi-
tions as it may determine. Simlarly, certain private wells,
trees, tanks and groves continue to remmin in possession  of
the proprietor or other person who nay be interested in
t hem Chapter 11l deals with the assessnent of conpensa-
tion. It is provided in section 8 that the State Governnent
shal | pay conpensation to the proprietor in accordance wth
the rules contained in Schedule |I. Besides the amunt so
determ ned, Government has to pay conpensation for any
amount spent on the construction of a tank or well used for
agricultural purposes where such tank or well vests in the
State Governnment. |In addition to all these ampunts, the
State Government has to pay compensation for lands wthin
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the area of a municipality or cantonment in accordance wth
the rules contained in Schedule Il. The conpensation for

di vestment of proprietary rights becones due fromthe date
of vesting and it is enacted that it shall carry interest at
the rate of two and a half per cent. per annumfromthe date
of vesting to the date of payment. Section 9 provides as
follows : -

"The conpensation payable under section 8 may, in ac-
cordance with the rules made in this behalf. be paid in one
or nore of the follow ng nodes, nanely:--

(i) in cash in full or in annual instal ments not exceed-
ing thirty;

(ii) in bonds either negotiable or not negotiable carry-
ing interest at the rate specified in sub-section (4) of
section 8 and of guaranteed face value maturing w thin a
specified period not~ exceeding thirty years.

The other sectionsin thiss chapter deal wth interim
payment- and appoi nt nent of conpensation officers and |ay
down the procedure for the determi nation of conpensation
Schedul e | provi des that the anount
1028
of compensation in the Central Provinces and in Berar shal
be ten tines the net incone deternmined in accordance wth
the rules mentioned in the schedule. |In nerged territories
the conpensation is payable on a sliding scale varying from
two tinmes to ten tines the net incone.. Schedule 11 |Iays
down the neasure of compensation on-a-scale varying from
five to fifteen tines the assessnment on the [land as speci -
fied in the schedule.  Section 2-of Schedule | provides for
the cal cul ati on of the gross income by adding the amunt of
income received by a proprietor fromthe aggregate of the
rents fromthe tenants as recorded in the janabandi for the
previous agricultural year; the siwai incone, that s,
i ncome fromvarious sources such as jal kar, bankar, phal kar
hats, bazars, nelas, grazing and village forest calcul ated
at two tinmes the incone recorded in the current settlenent
of 1923; and the consent noney on transfer of tenancy
| ands--the average of transactions recorded in the village
papers for ten years preceding the agricultural year in
which the date of vesting falls. The schedule al so provides
the nmethod of determination of the gross income of a maha
as well as of an alienated village or alienated | and sepa-
rately. It also provides for the determnation of this
income in the case of mines and forests. The net hod suggest -
ed for assessing the net income is that out of ~ the gross
income the following items have to be deducted, i.e., the
assessed land revenue, sums payable during. the previous
agricultural year on account of casses and local rates, the
average of incone-tax paid in respect of incone received
from big forests during the period of thirty agricultura
years preceding the agricultural year in Wich the rel evant
date falls and cost of managenent varying from8 to 15 per
cent. of the gross annual incone on incones varying fromRs.
2 000 to Rs. 15,000. It is further provided that notwth-
standing anything contained in sub-rule (2) the net incone
shall in no case be reduced to | ess than five per cent. of
the gross inconme. Chapter |1V deals with certain incidenta
matters in respect of the determination of the debts of
proprietors. Its
1029
provi sions are anal ogous to the provisions of Debt Concilia-
tion or Relief of Indebtedness Act. It is provided in Chap-
ter V how the actual amount of conpensation is to be deter-
m ned and paid. Chapter VI deals with that part of Mdhya
Pradesh which is defined as Central Provinces in the Act.
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It is provided herein’ that a proprietor who has been di-
vested of his estate will have nalik-makbuza rights in his
honmefarm | ands. Absol ute occupancy tenants and occupancy
tenants can al so acquire malik-makbuza rights. Provision is
made for reservation of grazing |lands and for the collection
of land revenue. Sinmilar provisions are made in Chapter VII
in respect of managenent and tenures of land in the nerged
territories Chapter VIII deals wi th nanagenment and tenures
of lands in Berar. Separate provision has been made for the
determ nati on of conpensation payable to | essees of mines
and mnerals under the provisions of section 218 of the
Central Provinces Land Revenue Act and section 44 of the
Berar Land Revenue Code there is a presunption that al
mnes and minerals belong to the State and the proprietary
rights in themcould be granted by the State to any person
Wherever a right of minerals has been so assigned, provision
has been made regarding its acquisition and the conse-
guences  as resulting fromsuch acquisition. The Act pro-
vides for the giving of rehabilitation grant to expropriated
proprietors within a certain range provided for in Schedul e
[, The last chapter inthe Act deals with miscellaneous
matters including the power of naking rul es.

The main purpose of the Act is to bring the actua
tillers of the soil in direct contact with the State by the
elimnation of internediary holders. In short, the Act ainms
at converting nalguzari into ryotwari land system It also
ains at giving to the gram panchayats the  nanagenment of
conmon | ands freed fromthe grip of proprietors and contem
plates the establishment of self-governnent for the wvil-
| ages. The provisions of the Act in respect of paynent of
conpensation, though they do not in any way provide for an

equi val ent

1030

noney of the property taken and in that sense nay ' not be
adequate, cannot be called illusory. This Act is a definite
i mprovenent on the Bihar Act; at | eaves the arrears of

rents due in the hands of the proprietors and does not
operate artificially to reduce the net incone by any device.
It also provides that in no case the net income should be

reduced below five per cent. of the gross - incone. The
result is that in every case some anount of noney becones
payable by the State by way of conpensation tothe
proprietor and in no case does the conpensation work into a
negative sumor to a nere zero or a mnus figure. In other
respects the provisions of the Act in regardto conpen-
sation follow the pattern which is common to all zam ndar

legislation, whichis to inflate the anbunt of expenditure
and deflate the actual incone. The siwai inconme from jal-
kar, bankar, etc. and fromvillage forests is calculated at
two tinmes the siwai incone recorded in the settlement/ nade
in 1923. This Act was passed in 1951. The siwai_incone
recorded in the year 1923 is appreciably less than the
actual income of the proprietors fromthese sources in 1951.
Simlarly the income fromconsent noney has to be cal cul ated
by taking the average incone for ten years preceding the
date of vesting and not the actual inconme as in the case of
rent realized during the previous agricultural year. The
expenditure has been inflated by taking in respect of the
big forests the average incone tax paid during the period of
thirty agricultural years. No agricultural incone-tax exist-

ed during nost of this period. It only came into existence
recently. The cost of managenent has been calculated at a
flat rate of eight to fifteen per cent. There can there-

fore be no doubt that the principles laid down for determ-
nati on of conpensation cannot be called equitable and they




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 22

do not provide for paynent of just conpensation to the
expropriated proprietor.

The petitioner’s case is that under the formula stated
in the Act, a conpensation of 25 | akhs which would be due to
him on the basis of the value of the property taken, has
been reduced to a sumof Rs. 65,000 and is
1030
payable in thirty unspecified instalnments and therefore it
is purely nomnal and illusory. This figure of Rs. 65,000
is arrived at by the follow ng process : -

(a) Goss income fromrents ... Rs. 55,6000
(b) Siwai income ... Rs. 80,050 Actually (according to the
affidavit the petitioner was
realizing 4,65, 000 fromthis source).
Tot al ... 1,35,000
Deductions permissible under the Act are the follow ng

(a) Revenue ... 45,000
(b) Inconme-tax on 30 years' average 66 600
(c) Cost of nanagenent ... 21 000
Tot al ... 1,32,600
Net i ncone ... 2,400

Ten tines net inconme would be Rs. 24,000; but as the net
i ncome cannot be reduced bel ow five per cent. of the gross
i ncomre which cones to Rs. 6 500, conpensation payable is Rs.
65, 000, while the yearly inconme of the petitioner was in the
nei ghbour hood of Rs. 5,65,000 and the narket value of his
property is 25 | akhs.

The first and the nmain objection to the validity of the
Act taken by the | earned counsel is that the Bill was never
passed into law. As already indicated, this objection is
founded on the onission fromthe proceedi ngs of the ' Madhya
Pradesh Legislative Assenbly dated the 5th April, 1950, of a
statement to the effect that the Bill was put to the 'House
by the Speaker and was passed by it. Reference was nade to
rules 20, 22, 34 and 115 of the rules regulating the proce-
dure of the |egislature framed under the Governnment of | ndia
Act, 1935, in the year 1936, which provides as follows :--

"20 (1). A matter requiring the decision of the Assem
bly shall be decided by nmeans of a question put by the
Speaker on a motion nade by a nenber.

1032

22. After a notion has been nade, the Speaker shal
read the nmotion for the consideration of the Assenbly.

34 (1). Votes may be taken by voices or division and
shall be taken by division if any menber so desires. The
Speaker shall determ ne the nethod of taking votes by divi-
si on.

(2). The result of a division shall be announced by the
Speaker and shall not be chal |l enged.

115 (1). The Secretary shall cause to be prepared a ful
report of the proceedings of the Assenbly at each of its
nmeetings and publish it as soon as practicable.

(2) One inmpression of this printed report shall  be
submitted to the Speaker for his confirmation and signature
and when signed shall constitute the authentic record of
the proceedi ngs of the Assenbly."

It was urged that the authentic report of the proceed-
ings of the Assenbly was concl usive on the point, that the

Bill was not put to the Assenbly by neans of a question and
was not voted upon, and hence it could not be said to have
been passed by the legislature. It was said that even if
there was no open opposition to the passing of the Bill, it

was possible that if it was put to the Assenbly, it mght
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have rejected it. As already pointed out, the proceedings
were signed by the Speaker on the 1st Cctober, 1950, while
the certificate that the Bill was passed was recorded by him
on the original Bill when it was submitted to the President
for his assent on the th May, 1950. The certificate of the
Speaker is conclusive on the point that the Bill was passed
by the legislature (Vide Craies’ Statute Law, 4th Edn., p.
36). It seens to nme that by an oversight it was not record-
ed in the proceedings that the nmotion was put to and passed
by the House and the Speaker while signing the proceedings
six months after the event failed to notice the error.
There can be no doubt that the sense of the House on the 5th

April, 1950, was for passing the Bill and there was no one
present who was for rejecting it,

1033

The notion before the House was that the Bill be passed

The Speaker coul d not possibly have appended a certificate
on a Bill that it was passed by the House if it had not been
so passed. There are no grounds whatever for doubting the
correctness of his certificate. 1In.my opinion, the conten-
tion raised that the Bill was not passed into law fails and

nmust be rejected.
Next it is contended that articles 31-A and 31-B have no

application to this Bill as it never becane |aw by follow ng
the procedure prescribed in the Constitution and that those
articles have only application to a Bill that had becone an

Act. The Legislature of Madhya Pradesh consists of the
CGovernor and the Legislative Assenbly. It was said that even
if the Bill was passed by the Legislative Assenbly, it was
not assented to by the Governor but was straightaway sent to
the President and that without the assent of the  CGovernor
the Bill could not becone |aw despite the fact that it was
assented to by the President and it -was pointed out that
sub-clause (3) of article 31 of the Constitution speaks of
"l aw' being reserved for the consideration of the President
and not nerely a "Bill". This argument, in my opinion, has
not nuch force having regardto the terns and scope of
article 200. The Governor under that article could assent to

a Bill or could reserve it for the consideration of the
President at his option. The Governor being enmpowered to
reserve the Bill for the consideration of the President and
this having been done, it was for the President either to
assent to the Bill or to withhold his assent. The President
havi ng given his assent, the Bill nust be held to have been
passed into law. It does not seemto have been intended
that the Governor should give his assent tothe Bill and

make it a full-fledged aw and then reserve it for the
President’s consideration so that it may have effect.

M. Somayya pressed the point that the President could not
perform both his functions under article 200 and article

31(4) concerning this Bill at one and the

133
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same time, that first the procedure laid down in Article 200
for the passing of the Bill into | aw should been foll owed,
i.e., the CGovernor should have either assented to the Bil

or should have reserved it for the consideration of the
President, and if it was so reserved,, the President should

then have given his assent and the Bill would then becone
law, that after the Bill had becone | aw, the Governor shoul d
again have reserved this Bill for the consideration of the

President as required by the provisions of article 31 (3) in
order to nmke it effective |law against the provisions of
article 31 (2) and that if the President then gave his
assent, the | aw so assented to could not be called in ques-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 22

tionin a court of law. It was said that only in case where
this double procedure is followed that it could be said that
the President had satisfied hinself that the law did not
contravene the provisions of article 31 (2). In ny opinion
the argument is fallacious. It would be a meaningless for-
mality for the President to give his assent to the same Bil
twice over. | cannot see why the President cannot perform
both the duties entrusted to himby articles 200 and 31 (3)
and (4) at one and the sanme tine. He is not disabled under
the Constitution fromapplying his mnd to such a Bill once
and for all and to see whether it has to be passed into |aw
and whether it fulfils the requirenents of article 31 (2).
The President’s assent therefore to the Bill attracts t he
application of articles 31-A and 31-Bto it and deprives
persons affected by it of the rights guaranteed in Part 111
of the Constitution.

The provisions of article 31 (4) support the view of the
| earned” Attorney-General that what has to be sent to the

President ~ is the Bill as passed by the |egislature and not
the Bill ‘after it has been assented to by the Governor. The
article reads thus :-

“"If any Bill pending at the conmencenent of this Constitu-

tion in the Legislature of a State has, after it has been
passed by such Legi sl ature, been reserved for the considera-
tion of the President. and has received his assent, then
notw t hst andi ng anything in this
1035
Constitution, the llaw so assented to shall not be called in
guestion in any court on the ground that it contravenes the
provi sions of clause (2)."

In this context the- word "Legislature” neans the House
or Houses of Legislature and does not include the Governor
within its anbit. This word has not the same neaning in al

the articles. In sone articles it neans the Governor as
well as the Houses of Legislature, while in a number of
other articles it only nmeans the House or Houses of Legisl a-
ture. Article 31(4) means that if any Bill cont'raveni ng

the provisions of clause (2)of article 31 is passed by the
House or Houses of Legislature but is reserved for the
consi deration of the President and receives his assent, then
it shall become [aw, not open to any objection on-the ground
of such contravention

Next it was contended that the obligation to pay conmpen-
sation was inplicit in the |egislative power contained in
entry 36 of List Il and that the Act was unconstitutional as
it had provided for acquisition of zam ndaris w thout pay-
ment of compensation, the provisions relating to it being
illusory. This contention fails for the reasons given in ny
judgrment in the Bi har case. Moreover, the conpensation
provided for in the inpugned Act cannot be dubbed as ill uso-
ry. Al that can be said is that it is grossly inadequate
and it is not the equivalent of the value of the property
acquired, but this issue is not justiciable in view of the
provisions of article 31 (4). This Bill was pending at the
comencenment of the Constitution, it was reserved for the
consideration of the President and the President gave his
assent to it. The conditions for the application of article
31(4) thus stand fulfilled. Besides the obstacle of article
31(4), two further hurdles, viz., of articles 31-A and 31-B
i ntroduced by the anmendments to the Constitution, stand in
the way of the petitioner and bar an enquiry into the ques-
tion of the quantum of conpensation

The contention that there is no public purpose behind
the i npugned Act has also to be repelled on the
1036
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sanme reasoning as given by ne in the Bi har case. The purpose
behind the Act is to establish direct contact between till-
ers of the soil and the Government and to elimnate the
intermediaries, as in the view of the Governnent this is for
the welfare of the society as a whole. It is also the
purpose of the Act to confer malik magbuza status on occu-
pancy tenants and inprove their present position and to vest
managenent of village affairs and cultivation in a denocrat-
ic village body. It is too late in the day to contend that
reformin this direction is not for general public benefit.
The next argument of M. Sonayya that the Act is a fraud
on the Constitution in that in |egislating under entry 42 of

List Ill, it has legislated for non-paynent of conpensation
has also to be repelled, for the reasons given in the Bihar
case. Under the provisions of this Act conpensation can

in no case work out into a nmere nothing. On the other hand,
in every case sonme-anmpbunt of conpensation is payable and in
the majority of cases it is also not i nadequate. M.
Somayya contended that paynent of Rs. 65,000 as compensation
to his client for property worth twenty-five | akhs of rupees
was purely illusory. The assessnent of value by the peti-
tioner cannot be taken at its full value. It cannot at any
rate be held that |egislation which provides for the paynent
of a sumof Rs. 65,000 provides for no  conpensation. The
amount of instal nents, Hpaynment is to be in instalnments, is
bound to be fixed by the rules nade under the statute and in
case the rules are so nade that they amount to an abuse of
the exercise of that power, they can always be chall enged on
that ground.

The argunent that the Act is bad inasnuch as it dele-
gates essential |egislative power to the executive is nega-
tived for the reasons given in the Bi har case.

A point was raised that the constitutional anendnments in
articles 31-A and 31-B could not affect the petitioner’s
guaranteed rights contained in Part 1l1 of the Constitution
in so far as the eighty malguzari villages were concerned,
because those mahal s di d not

1037
fall within the anbit of the word "estate" as defined in
article 31-A  In sub-clause (2) (a) the definition is in
these terms : -
"The expression 'estate’ shall, in relation to any loca

area, have the sane neaning as that expression or its |ocal
equi valent has in the existing lawrelating to | and tenures
in force in that area, and shall also include any jagir

i nam or nuafi or other simlar grant."

Section 2 (3) of Act Il of 1917, C P. Land Revenue Act,
defines the expression "estate"” thus :"an estate as decl ared
by the State Governnent." The |earned Advocate-Genera
conceded that these villages are not within the anbit of
this definition but he contended that they are wthin the
scope of the definition of the expression given in ‘article
31-A, as mmhals in Central Provinces are |local equivalents
of the expression "estate", though not so declared by the
Act. There is nothing on the record to support this conten-
tion. The contention that those eighty nahals are not "an
estate" and are thus excluded fromthe reach of article 31-A
does not, however, very much advance the petitioner’s case,
because the hurdles created in his way by articles 31-B and
31(4) stand in spite of the circunstance that article 31-A
has nO application. 1t was contended that article 31-B was
nerely illustrative of the rule stated in article 31-A and
if article 31-A had no application, that article also should
be left out of consideration. Reference was nade to the
decision of the Privy Council in King Enperor v. Sibnath
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Banerjee(1) on the construction of sub-sections (1) and (2)
of section 2 of the Defence of India Act. The materia
portion of section 2 considered in that ease runs thus :--

"(1). The Central Government may, by notification in the
official gazette, nake such rules as appear to it to  be
necessary or expedient for securing the defence of British
India, the public safety, the nmmintenance of public order or
the efficient prosecution of war, or for nmmintaining sup-
plies and services essential to the Iife of the comunity.
(1) (T945) L.R 72 J.A 241; [1945] F.C.R 195.

1038

(2). Wthout prejudice to the generality of the powers
conferred by sub-section (1), the rules may provide for, or
nmay enpower any authority to nmake orders providing for, al
or any of the followi ng matters, nanely,................. ",

Their Lordshi ps made the following observations abou
the meaning to be given to the language of subsection (2) :-

"the function of sub-section (2) is nerely an illustra-
tive one; 'the rul e-maki ng power is conferred by sub-section
(1), and 'the rules’ which are referred to in the opening
sentence of sub-section (2)are the rules which are author-
i zed by, and nade under, sub-section (1); the provisions of
sub-section (2) are not restrictive of sub-section (1), as,
i ndeed, is expressly stated by the words’ w thout prejudice
to the generality of the powers conferred by sub-section
(1) ."

Article 31-Bis in these terms :

"Wthout prejudice to the generality of the provi-
sions contained in article 31-A, none of the Acts and Regu-
lations specified in the Ninth Schedule nor any of the
provi sions thereof shall be deenmed to be void ......... on
the ground that such Act, Regul ation or provision is incon-
sistent wth, or takes away or abridges any of the ' rights
conferred by, any provisions of this Part, and notw thstand-
i ng any judgment, decree or order of the court or tribuna
to the contrary, each of the said Acts and Regulations
shal |, subject to the power of any conpetent Legislature to
repeal or amend it, continue in force."

On the basis of the sinmlarity of the Ianguage in the
opening part of article 31-B with that of sub-section (2) of
section 2 of the Defence of India Act, "w thout prejudice to
the generality of the provisions contained inarticle 31-A"
it was urged that article 31-B was nerely illustrative of
article 31-A and as the latter was linmted in its applica-
tion to estates as defined therein, article 31-Bwas al'so so
l[imted. |In my opinion, the observations in Sibnath Baner-
jee’ s case(l)

(1) (1945) L.R 72 1.A 24z; [1945] F.C.R x95.
1039
far from supporting the contention raised, negatives it.
Article 31-B specifically validates certain Acts v nentioned
in the schedule despite the provisions of article 31-A and
is not illustrative of article 31-A but stands independent
of it. The impugned Act in this situation qua the acquisi-
tion of the eighty nmal guzari villages cannot be questioned
on the ground that it contravenes the provisions of article
31 (2) of the Constitution or any of the other provisions of
Part 11l1. The applicability of article 31 (4) is not linmted
to estates and its provisions save the lawin its entirety.
This petition is accordingly dismssed but inthe cir-
cunstances | nmake no order as to costs.

Petition No. 317 of 1951

M. Bindra, who appeared for the petitioner, placed
reliance on the observations of Holmes C J. in Conmunica-
tions Assns. v. Douds(1l), viz., "that the provisions of the
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Constitution are not mathematical formulas having their
essence in their form they are organic living institutions
transplanted fromEnglish soil. Their significance is vital,
not formal; it is to be gathered not sinply by taking the
words and a dictionary, but by considering their origin and
the line of their growth", and contended that if the Consti -
tution of India was construed in the |ight of these observa-
tions, then despite the express provisions of article 31 (2)
it would be found that there is sonething pervading it which
makes the obligation to pay real conpensation a necessary

i nci dent of the conpul sory acquisition of property. It was
said that the right to conpensation is inmplied in entry 36
of List Il of the Seventh Schedule and that article 31(2)
does not confer the right but nerely protects it. M.

Bindra nmerely tried to annotate the argunents of M. Das but
with no better result. The dictumof Holmes C.J. has no
application to the construction of a Constitution which has
in express terns made the paynent. of conpensation obligatory
for conpul sory acquisition of property, which again in
express terms by an anendnent of it,

(1) 319 U.S. 38z, 384.

1040

has deprived persons-affected by the inpugned Act of this
right.

One further point taken by M. Bindra was that "nation-
alization" of Jland is a separate head of |egislation and
that "acquisition in general" does not fall within the scope
of entry 36 of List Il of the Seventh Schedul e. This propo-
sition was sought to be supported by reference to a passage
from Stephen’s Commentaries onthe Laws of ~ England, Vol.
11, p. $S41. The passage, however, read in its ‘entirety,
negatives the contention, It nay be nentioned that wunder
powers of conpul sory acquisition a nunber of properties have
been nationalized in England and other countri es.

Lastly, it was urged that the legislation in question
was not enacted bona fide inasnmuch-as in 1946 the |egisla-
ture having passed a resolution to end zam ndaries, /proceed-
ed to enact laws with the purpose-of defeating the constitu-
tional guarantees regarding paynent of conpensation by
various devices. As a first stepin this direction the
revenue was enhanced in order to reduce the gross-income of
the zami ndars, then other Acts mentioned in the earlier part
of the main judgnent were enacted with the sanme end in view.
In ny opinion, this argunent is void of force. It was w thin
the competence of the Government in exercise of its govern-
nmental power to enhance | and revenue, to wi thdraw exenption
of land revenue, wherever those had been granted, and to
enact other laws of a simlar character. There is no
evi dence whatsoever that all these enactnments were enacted
with a fraudulent design of defeating the provisions of
paynment of conpensation contained in the Constitution. The
Constitution had not even conme into force by the tinme that
nost of these statutes were enacted.

The petition is therefore disnmssed. |, however,  rmake
no order as to costs.

Petition No. 268 of 1951

This petition is concluded by nmy decision in Petition

No. 166 OF 1951 except as regards one matter,

1041

The properties belonging to the petitioner and acquired
under the statute were originally situate in an Indian State
whi ch becane subsequently nerged with Madhya Pradesh. It
was contended that by the terns of the covenant of nerger
those properties were declared as the petitioner’s private
properties and were protected from State |egislation by the
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guarantee given in article 362 of the Constitution and hence
the i npugned Act was bad as it contravened the provisions of
this article. Article 362 is in these terns :--

“"In the exercise of the power of Parliament or of the
legislature of a State to make laws or in the exercise of
the executive power of the Union or of a State, due regard
shall be had to the guarantee or assurance given under any
such covenant or agreenent as is referred to in clause (1)
of article 291 with respect to the personal rights, privi-
| eges and dignities of the Ruler of an Indian State."

Article 333 takes away the jurisdiction of the courts
regarding disputes arising out of treaties, agreenents,
covenants, engagenents, sanads etc.

It is true that by the covenant of nerger the properties
of the petitioner became his private properties as distin-
gui shed from properties of the State but in respect of them
he is in no better position than any ot her owner possessing
private property. Article 362 does not prohibit the acqui-
sition of properties declared as private properties by the
covenant ' of merger and does not guarantee their perpetua
exi stence.  The guarantee contained in the article is of
alimted extent only. It assures that the Rulers’ proper-
ties declared as their private properties wll not be
clained as State properties. The guarantee has no greater
scope than this. That guarantee has been fully respected by
the inpugned statute, as it treats those properties as their
private properties and seeks to acquire themon that assunp-
tion. NMoreover, it seems to ne that in view of the conpre-
hensi ve | anguage of ‘article 363 this issue is not justicia-
bl e
134
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This petition is accordingly dismssed but there will be no
order of costs.

Petitions Nos. 228,230. 237, 245, 246, 257,280, 281, @282,
283, 284, 285,287, 288 and 289 of 1951

In all these fifteen petitions, M. Swanm appeared for
the petitioners. Seven of these are by zamindars from
Madhya Pradesh who are owners of estates. The petitioner in
Petition No. 246 also owns certain mal guzari villages.
Petitioner in Petition No. 237 is a nalguzar of  eighteen
villages but owns no estate. Petitions Nos. 280 to 285 and
257 relate to nerged territories. The petitioner in~ Peti-
tion No. 282 was ruler of a State (Jashpur) and the petition
concerns his private properties. Petitioners in Petitions
Nos. 283, 284 and 257 are Il akadars and in  Petitions Nos.
280 and 285 they are mafidars. Petitioner in Petition No.

281 is a Thikedar. i.e., revenue farmer of three villages.
M. Swam reiterated the contention raised by M. Sonayya
that the Act was not duly passed by the |egislature. For
the reasons given in Petition No. 166 of 1951, | - see no

force in this contention. M. Swani also reiterated M.
Bindra’s contention that the | egislation was not bona fide.
For the reasons given in Petition No. al7, this contention
is’ not accepted. M. Swam vehenently argued that t he
CGovernment has by this Act become a super-zarnindar, that
there is no public purpose behind the Act, that there is no
change in the existing order of things, that the Act has
achieved nothing new, the tenants remain as they were, the
mal i kan cabza were al so already in existence, that acquisi-
tion of that status by occupancy tenants was possi ble under
existing statutes and that they had al so the power of trans-
fer of their holdings. In nmy opinion, the argument is based
on a fallacy. As already stated, the purpose of the Act is
to bring about reforms in the land tenure system of the
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State by establishing direct contact between the tillers of
the soil and the Government.
These petitions are accordingly dismssed, | nmake no
order of costs in them
1043

Petition No. 318 of 1951

M. Mikherji who appeared in this petition nerely adopt -
ed the argunments taken in other petitions. For the reasons
given therein this petition is also disnissed, but I make no
order as to costs init.
Petition No. 487 of 1951

M. Jog appeared in this petition and raised the sane
points as in other petitions. This petition also fails and
is dismssed. There will be no order as to costs.
MUKHERJEA J.--1 agree with nmy Lord the Chief
Justice that these petitions should be dism ssed.

DAS J.--The WMadhya Pradesh Abolition of Proprietary
Ri ghts ~(Estates, Mahals, Alienated Lands) Act, 1950 (Act |
of 1951) havi ng on January 22, 1951, received the assent of
the President of India a Notification was published in the
Madhya Pradesh Gazette of January 27, 1951, fixing March 31,
1951, as the date of vesting of all proprietary rights in
the State under section 3 of the Act. A number of applica-
tions were nmade under article 226 of the Constitution to the
Madhya Pradesh Hi'gh Court by or on behalf of different
persons variously described as Zam ndars or Mal guzars or
Proprietors of "alienated villages" praying for the issue of
appropriate wits against the State of Midhya Pradesh pro-
hi biting them from proceedi ng under the Act the validity of
which was challenged on a variety of grounds. Eleven of
these applications came up for hearing before a Full Bench
of the H gh Court (B.P. Sinha C.J. and Mngal murthi and
Mudhol kar JJ.) and were, on 9th April, 1951, dismissed. The
High Court certified under article 132 (1) that the ' cases
i nvol ved a substantial question of law as to the interpreta-
tion of the Constitution. No appeal ;7 however, appearsto have
been actually flied presumably because the present  applica-
tions under article 32 had already been flied in this Court.

It may be nentioned here that the States of < Bihar and
Uttar Pradesh al so passed |egislation for the
1044
abolition of zam ndaries in their respective States and the
validity of those legislations was al so contested by the
proprietors affected thereby. Wiile the Hi gh Court  of
Al'l ahabad upheld the validity of the Utar Pradesh Act, the
H gh Court of Patna held the Bi har Land Reforms Act, 1950,
to be unconstitutional only on the ground that it offended
the fundanmental right of equal protection of the | aws . gua-
ranteed by article 14 of the Constitution. |In the circum
stances, the Constituent Assenbly passed the Constitution
(First Amendnent) Act, 1951, by sections 4 and 5 “of | which
two new articles, nanely, article 31-A and article 31-B were
inserted into the Constitution. A new schedule called the
Ni nth Schedul e specifying 13 several Acts and Regul ations
i ncludi ng the Madhya Pradesh Act, | of 1951, was also added
to 'the Constitution. The legal validity of the Constitu-
tion (First Anendnent) Act, 1951, which was chall enged, has,
however, been upheld by this Court and all Courts must give
effect to the two new articles which are now substantive
parts of our Constitution. Article 31-A relates back to the
date of the Constitution and article 31-B to the respective
dates of the Acts and Regul ations specified in the Nnth
Schedul e.

The present bunch of petitions has been flied in this
Court under article 32 of the Constitution challenging the
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validity of the Madhya Pradesh Act and praying for appropri-
ate wits, directions and orders restraining the State of
Madhya Pradesh from acting under that Act and disturbing the
petitioner’'s title to, and possession of, their respective
estates, villages or properties. Learned counsel appearing
for the different petitioners accept the position that as a
result of the Constitutional amendnents the inpugned Act has
been renoved fromthe operation of the provisions of Part
1l of the Constitution and that consequently the attack on
the Act will have to be founded on sone other provisions of
the Constitution. M. B. Somayya appearing for the petition-
er in Petition No. 166 of 1951 (Vi sheshwar Rao v. The Slate
of Madhya Pradesh)

1045

chal l enged the validity of the Act on the follow ng grounds

(a) that the Bill itself was not passed by the Madhya
Pradesh Legi sl ature;

(b) that the procedure laid down in article 31 (3) had
not been ‘conplied with;

(c) that the Madhya Pradesh Legi'sl ature was not conpe-
tent to enact the said Act, inasmuch as-

(i) the acquisition sought to be made under the Act is
not for a public purpose, and

(ii) there is/no provision for paynent of conpensation
in the | egal sense;

(d) that the Act constitutes a fraud on- the Constitu-
tion;

(e) that the Act is unenforceable in that it provides
for paynment of conpensation by instalnments but . does not
specify the amount t of the instal nents;

(f) that the Act has del egated essential |egislative
functions to the executive CGovernnent;

(g) that the Act in so far as it purports to acquire the
Mal guzari villages or Mahals is not protected by  article
31- A

Learned counsel for other petitioners adopted’ and in
sonme neasure reinforced the argunments of M. B. Sonayya

Re (a): In dealing with this ground of objection it
will be helpful to note the course which the Bill took
before it was put on the Statute Book.  There is no dispute
as to the correctness of the dates given to us by counse
fort he petitioners. The Bill was introduced in the ~Madhya
Pradesh Assenbly on 11th Cctober, 1949. It was referred to
a Select Committee on 15th October, 1949. -~ The Select Com
mttee made its Report on 9th March, 1950, which was pre-
sented to the Assenbly on 29th March, 1950. The Assenbly
considered the Bill in the light of the Report between  that
date and 5th April, 1950, during which period the anendnents
proposed by the Select Cormmittee were noved and di sposed of.
It appears fromthe Oficia

1046
Proceedi ngs of the Mdhya Pradesh Legislative Assenbly of
5th April, 1950. that after the | ast anendnent had been put

to the House and accepted, the Hon'ble Mnister for Educa-
tion (Sri P.S. Deshnukh) noved that the Bill be passed into
law and delivered a short speech inviting the nenbers to
finally pass the Bill The Speaker then read out the notion.
Then followed speeches by 11 speakers congratulating the
CGovernment and so, nme of the nmenmbers who took an active part
in carrying through this inportant neasure of land reform

and relief tothe tillers of the soil. Nobody put forward
any reasoned anendnent and the trend of the speeches shows
that the House accepted the Bill. Fromthe Oficial Report

of proceedings it does not, however, appear that after the
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speeches the Speaker formally put the notion to the vote or
declared it carried. It only shows that the House passed on

to discuss another Bill, nanely, the Madhya Pradesh State
Aid to Industries (Anendnent) Bill, 1950. The text of the
Bill as it emerged through the House was printed on 29th
April, 1950, and the Speaker signed a copy of the Printed

Bill on 5th May, 1950, and certified that it had been passed
by the House and forwarded it to the Governor. By an en-
dorsement on that copy of the Printed Bill the Governor
reserved the Bill for the assent of the President and the
President., on 22nd January, 1951, signified his assent by
endorsing his signature at the foot of that copy of the

Printed Bill. The |earned Advocate-General has produced the
original printed Act signed by the Speaker, the Governor and
the President. It appears that the Oficial Report of
Proceedi ngs of the Legislative Assenbly of 5th April, 1950,

was printed in June, 1950, and were on 1st Cctober, 1950,
signed by the Speaker along with the ,proceedings of many
ot her ' neetings of the Assenbly. It is to be noted that the
Speaker sinply signed the printed proceedings wi thout stat-
ing one way or the other whether the Bill in question was
passed or not.

The objection formul ated by | earned counsel for the
petitioners is founded on the Rules of Procedure
1047
franed by the Assenbly under section 84 of the Governnent of
India Act, 1935, which were continued-in force until new
rules were franed under article 208 of the Constitution.
That old rule 22 which required that after a notion was nade
t he Speaker should read the notion for the consideration of
the Assenbly has been conplied with is not disputed. What
is contended is that the provisions of old rule 20 (1) have
not been followed. That rule was in these terns:

"A  matter requiring the decision of the Assenbly

shall be decided by means of a question put by the Speaker
on a nmotion nade by a nenber."
It is urged that the question that the Bill be passed

into law was not put to the Assenbly under rule 20 and if it
was at all put the result of the voting, whether by ‘voices
or division, was never announced by the Speaker as required
by old rule 34. There being a presunption of regularity
attached to all official business the onus is undoubtedly on
the petitioners to allege and prove that the procedure
prescribed by the rules was not followed. There s no
evidence on affidavit by anybody who was ~present at the
neeting of the Assenbly held on 5th April, 1950, as to what
had actually happened on that date. The petitioners rely
only on the absence in the Oficial Report of proceedi ngs of
any nmention of the question being put to or carried by the
Assenbl y. The O ficial Proceedings were prepared and’ con-
firmed in terns of old rule 115 which was as follows :--

"(1) The Secretary shall cause to be prepared ‘a ful
report of the proceedings of the Assenbly at each of its
nmeetings and publish it as soon as practicable.

(2) One inmpression of this printed report shall  be
submitted to the Speaker for his confirmation’ and signature
and when signed shall constitute the authentic record of the
proceedi ngs of the Assenbly."

The argunent is that the initial onus that was on the
petitioners has been quite adequately and
1048
effectively discharged by the authentic record of the pro-
ceedings of the Assenbly and consequently 'it nust be held
that the Bill did not actually becone law at all. | am not
prepared to accept this contention as sound. | have already
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poi nted out that the original printed Act produced before us
clearly shows that on 5th May, 1950, the Speaker certified
t hat the Bill had been passed by the Assenbly. It is
poi nted out that old rule b7 under which the Speaker certi-
fied that the Bill had been passed did not give any finality
or concl usiveness to the Speaker’s certificate that the Bil

had been passed, such as is provided for in old rules 34 (2)
or 39 (3) and, therefore, the certification under old rul e87
cannot affect the authenticity of the record confirmed and
signed by the Speaker under old rule 115. This does not
appear to me to be a correct approach to the problem The
guestion before us is whether as a matter of fact the Bil

had been duly passed according to the rules. The «certifica-
tion of the Speaker was within a nonth from5th April. 1950,
while the confirmation of the proceedings took place on 1st
Cct ober, 1950. There can be no doubt that the nmenory of the
Speaker was fresher on'5th May, 1950, than it was on 1st
Oct ober, 1950, when he signed a bunch of reports of proceed-
ings Therefore, as a statenent of a fact nore reliance nust
be placed on the certification of the Bill than on the
confirmation of the proceedings and it will not be unreason-
able to hold that the om ssion of any nmention of the ques-
tion having been put wand carried by the Assenbly was an
accidental slip or om ssion. Further, the speeches delivered
by the eleven speakers clearly indicate that at that stage

there was no opposition to the Bill. Therefore, putting the
guestion at the end of the third reading of the Bill would
have been at best a nere formality. (See May’s Parliamen-
tary Practice, 14th Edn., p. 544). 1t is, after all, a
matter for the Speaker to declare the result. The authenti-
cation by the Speaker on the printed Act that the Bill was

passed i nvol ves such a declaration having been duly nade. In
British Parlianmentary
1049

practice the Speaker’s authentication is taken as ' conclu-
sive. (See Crates’ on Statute Law, 4th Ed., p. 36). The
petitioners, as | have said, strongly rely on the /Oficial
Report of the Proceedings. It should, in this connection be
borne in mind that article 208 of the Constitution continued
the old rules until new rules were framed. |t appears that
new rules were framed and actually cane into force on 8th
Septenmber, 1950. New rule 148 does not reproduce sub-rule
(2) of old rule 115. After the newrules cane into force it
was no |onger the duty of the Speaker to confirm the pro-
ceedings at all. Therefore, the purported ~confirmation of
the proceedi ngs by the Speaker on 1st Cctober, 1950, cannot
be given any legal validity and the argument founded on

aut henti cati on under defunct rule 115 (2) nust |lose all. its
force. Finally, the irregularity of procedure,. if any, is
expressly cured by article 212. , | amnot inpressed by the

argunent founded on the fine distinction sought to be made
between an irregularity of procedure and an omi ssion to take
a particular step in the procedure. Such an onmission.in ny
opinion, is nothing nore than an irregularity of procedure.
In ny judgment this ground of attack on the validity of the
Act is not well-founded and rmust be rejected.

Re (b): Article 31 (3) on which this ground of attack

is based runs as follows :--

"(3). No such law as is referred "to in clause (2) made
by the Legislature of a State shall have effect unless such
law, having been reserved for the consideration of the
Presi dent, has received his assent."

Great stress is laid on the words "law' and "l egi slature
of a State". It is said that this clause postulates a "l aw'
made by the "Legislature of a State". Reference is then
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nmade to article 168 which provides that for every State
there shall be a Legislature which shall consi st of the
Covernor and, so far as Madhya Pradesh is concerned, of one
House, i.e., the Legislative Assenbly. The argunent is that
article 31(3) requires that a "law' nust be reserved for the

consideration of the President. |If a Bill passed by the
Assenbly is 135
1050

reserved by the Governor for the consideration of the Presi-
dent without giving his own assent thereto, it cannot be
said that a "law' is reserved for the consideration of the

President, for up to that stage the Bill remains a Bill and
has not been passed into |aw. Therefore, it is urged, that
after a Bill is passed by the State Assenbly, the Governor
must assent to it so that the Bill becones a law and then

that aw to have effect, nust be reserved for the considera-
tion of the President. ~This, admttedly, not having been
done, the provisions of article 31 (3) cannot be said to
have been conplied with and, therefore the Act cannot have
any effect at all. | amunable to accept this line of
reasoni ng.. For one thing, it assunes that a Bill passed by
the State Assenbly can becone a law only by the assent of
the Governor. That is not so. The procedure to be followed
after a Bill is passed by the State Assenbly is laid down
in article 200. Under that article, the Governor can do one
of three things, nanely he nay declare that he assents to
it, in which case the Bill becones a law, or he may declare
that he wi thhol ds assent therefrom in which case the Bil

falls through unless the procedure indicated in the proviso

is followed, or he may declare that he reserves the Bill for
the consideration of the President, in which case the
President w Il adopt the procedure |aid down in article
201. Under that article the President shall declare either
that he assents to the Bill in which case the Bill wll
become |aw or that he w thholds assent therefrom in 'which
case the Bill falls through unlessthe procedure indicated

in the provisois followed. Thus it is clear that a Bil
passed by a State Assenbly nmay becone a law if the  Governor
gives his assent to it or if, having been reserved by the
CGovernor for the <consideration of the President,” it is
assented to by the President. |In the latter event happen-
ing. the argunent of |earned counsel for —the petitioners
will require that what has becone a |l aw by the assent of the
President wll, in order to be effective, have to be again
reserved for the consideration of the President, a curious
conclusion | should be loath to reach unless |
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am conpelled to do so. Article 200 does not contenplate a
second reservation by the Governor. The plain nmeani'ng of
the | anguage of article 31 (3) does not lead ne to the con-
clusion. The whole argunent is built on the word " 'law'.
do not think that what is referred to as law in ‘article
31(a) is necessarily what had already become a |aw before
receiving the assent of the President. If that were the
nmeani ng, the clause would have said "unless such | aw, having
been reserved |ot the consideration of the President, re-
ceives his assent". The words "has received his assent”
clearly inply and point to an acconplished fact and the
cl ause read as a whol e does not grammatically exclude a |aw
that eventually became a |law by having had received the
assent of the President. The question whether the require-
nents of article 31 (3) have been conplied with will arise
only when the State purports to acquire the property of any
person under a | aw and that person denies that the asserted
law has any effect. It is at that point of tinme that the
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Court has to ask itself--" "is it a |law which, having been
reserved for the consideration of the President, has re-
ceived his assent”. | think it is in this sense that the

word "l aw' has been used. In other words, the word "l aw' has
been used to nean what at the time of dispute purports to be
or is asserted to be a law. The | anguage of article 31 (4)

al so supports this interpretation. |In nmy judgnment article
31 (3), onits true interpretation, does not require that
the Governor nmust first assent to the Bill passed by the
Assenmbly so as to convert it into a law and then reserve
that law for the consideration of the President. | have
al ready pointed out that article 200 does not contenplate a
second reservation which will be necessary if initially the
CGovernor instead of hinself assenting to the Bill had re-
served it for the consideration of the President. In ny

opi nion there is no substance in the second objection which
must, therefore, be overrul ed.

Re (c), (d),(e) and(f): Simlar heads of objections
were fornul ated and argued at considerable |Iength by M. P.
R Das in the Bi har appeal s and | earned counse
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appearing for the petitioners in the present proceedings
have adopted the sanme. Shortly put, the argument is that
al though the inpugned Act cannot, in view of articles 31
(4), 31-A and 31-B'be called in question on the ground that
it takes away or abridges or is inconsistent with the funda-
mental rights, it ‘can, neverthel ess, be chal lenged on other
grounds. Thus it is open to the petitioners to show that the
Legi sl ature had no power to enact the law or that it offends
agai nst any other provision of the Constitution. M. N S
Bindra and M. Swanm have sought to reinforce those argu-
nents by citing certain further passages fromcertain text
books and reported decisions. The provisions of the inpugned
Act have been anal ysed and summarised by Mahajan J. in the
judgnent just delivered by himand it is not necessary for
me to recapitulate the sane. Nor is it necessary for ne to
fornmulate in detail the various heads of argunents f ounded
principally on what is said to be the legislative  incompe-
tence of the Madhya Pradesh Legislature to enact the im
pugned Act in view of the | anguage of legislative topics set
forth in entry 36 in List Il and entry 42 in List 11l or _on
the ground that the Act is a fraud on the Constitution or
that it delegates essential |egislative power to the execu-
tive Governnent which is not pernissible. Suffice it to say
that for reasons stated in ny judgnent in the Bi har appeals
I repel these heads of objections. If anything, the exist-
ence of a public purpose is nore apparent in the Mdhya
Pradesh Act than in the Bihar Land Refornms Act. Furt her,
the conpensation provided in the Madhya Pradesh Act is  nore
liberal than that provided in the Bihar Act, for /under
clause 4(2) of Schedule |I the net incone can in no-case be
reduced to less than 5 per cent. of the gross incone. In
any event the Act cannot, for reasons stated by me in ny
judgrment in the Bi har appeals, be questioned on the ground
of absence of public purpose or of conpensation. The fact
that the Madhya Pradesh Legi sl ature passed several Acts one
after another, e.g., C.P. Revision of the Land Revenue of
Mahal s Act, 1947, enhancing the | and revenue of the Mhals,
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C.P. Revision of Land Revenue of Estates Act, 1939 and C. P
Revi sion of Land Revenue of Estates Act, 1947, increasing
the land revenue of the estates, Revocations of Exenptions
Act, 1948, revoking the exenptions fromland revenue enjoyed
by certain proprietors and finally the inpugned Act, has
been relied on as evidence of a systematic schene for expro-
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priating the zamindars and it is contended that such a
conduct clearly amounts to a fraud on the constitution. I
am unable to accept this line of reasoning, for the series
of legislation referred to above nmay well have been con-
ceived and wundertaken fromtime to time in utnost good

faith. It is true that section 9 of the Act does not spe-
cifically indicate when the instalnents will begin or what
the anobunt of each instalnment will be but the section clear-

Iy contenplates that these details should be worked out by
rules to be framed under section 91 of the Act. Further,
under section 10 the State Governnment is bound to direct
payment of an interim conpensation anobunting to one-tenth of
the estimated anmount of conpensation if the whole amount is
not paid wthin a period of six nonths from the date of
vesting of the property inthe State. | see no inproper
del egation of legislative power at all. In my opinion al
these heads of objections nust be rejected.

Re (g): Thelast ground of \attack is that the 80 Ml gu-
zari Mahals belonging to the petitioner in Petition No.
1660f 1951 are not estates and, therefore, the inpugned Act
in so far-as it purports to acquire the Mal guzari Mahals is
not a law which is protected by article 31-A Learned Advo-
cat e- General of Madhya Pradesh concedes that these Ml guzar
Mahal s are not estates within the nmeaning of the C.P. Land
Revenue Act but contends that the word "estate" has been
used in a larger sense in article 31-A. In any case the im
pugned Act is protected by article 31-B.. | do not think it
necessary to discuss the nmeaning of the word "estate" as
used in article 31-A for, in ny opinion, the argument of the
| earned Advocate-CGeneral founded on article31-B. is well-
founded and ought to prevail
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M. B. Somayya has drawn our attention to the words "w thout
prejudice to the generality of the provisions of ' article
31-A occurring in the beginning of article

31-B and contended that the interpretation put wupon
these words by the Judicial Committee in Shibnath Banerjee's
case(l) should be applied to them | do not see’ how the
principles enunciated by the Judicial Conmttee can have any
possi bl e application in the interpretation of article 31-B
Article 31-Bis neither illustrative of, nor dependant on:
article 31-A. The words referred to were used obviously to
prevent any possible argunment that article 31-B cut down the
scope or anbit of the general words used in article 31-A

A question was raised by M. Asthana appearing for the
Rul er of Khairagarh who is the petitioner in Petition No.
268 of 1951. Khairagarh is one of the States which formerly
fell wthin the Eastern States Agency. On 15th Decenber,
1947, the Ruler entered into a covenant of nerger. In /that
covenant the properties in question were recognised as the
personal properties of the Ruler as distinct fromthe State
properties. Reference is made to article 362 which provides
that in the exercise of the power of Parliament or of the
Legislature of a State to make laws or in the exercise  of
the executive power of the Union or of a State, due regard
shall be had to the guarantee or assurance given under any
such covenant or agreement as is referred to in clause (1)
of article 291 with respect to the personal rights, privi-
leges and dignities of the Ruler of an Indian State. It is
said that the inpugned Act is bad as it contravenes the
above provisions. There occur to ne several answers to this
contention. The guarantee or assurance to which due regard
is to be had is linmted to personal rights, privileges and
dignities of the Ruler qua a Ruler. It does not extend to
personal property which is different frompersonal rights.
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Further, this article does not inport any legal obligation
but is an assurance only. All that the covenant does is to
recogni se the title of the Ruler as owner of certain proper-
ties. To say that the Ruler is

(1) (1945) L.R 72 I.A 241 1[1945] F.C. R
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the owner of certain properties is not to say that those
properties shall in no circunmstances be acquired by the

State. The fact that his personal properties are sought to
be acquired on paynment of conpensation clearly recognises
his title just as the titles of other proprietors are recog-
nised. Finally, the jurisdiction of the Court to decide any
di spute arising out of the covenant is barred by article
363.

In my judgnment, for reasons stated above and those
stated in ny judgnent in the Bi har appeals, these petitions
must be di smi ssed.

CHANDRASEKHARA  AIF'YAR J.-- | ‘have nothing useful to add
and | lagree with the orders made by ny Lord the Chief Jus-
tice and 'my | earned brot hers.

Petitions dismssed.
Agents for the petitioners:
Petition No. 166 of 1951: M S. K Sastri.
,» No. a317 of 1951: R S. Narul a.
,,» Nos. 228, 237,245, 246 and 280 to 285 of
1951: M S. K. Bastri.
,» Nos. 230, 257 and 287 to 289 of 1951:
Raj i nder Nar ai n.
" No. 268 of 1951: S.P. Varnm
,, No. 318 of 1951: Ganpat Rai.
,» No. 487 of 1951: Naunit Lal.
Agent for the Respondent (the State of Madhya Pradesh)
in all the petitions:P. A Mehta.
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