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ACT:

Madhya Pradesh  Irrigation Department (Non Gazetted)
Service Recruitnent Rules, 1969: Rule 7(4)--State Governnent
conpetent to pronote nenbers of Non-Gazetted Service to
Gazetted Service--Cadre of J. E. 's ~abolished--Pronpotiona
chances not to be affected.

HEADNOTE:

I n August 1982 the CGovernnent of Madhya Pradesh' decided
to abolish the Madhya Pradesh Lift Irrigation Corporation
It was al so decided to nerge the surplus staff of the Corpo-
ration in the equival ent posts of the Irrigation Departnent
of the State Governnent. Accordingly, wth effect from
8.10. 1982 the appellants, who were serving as Seni or Techni -
cal Assistants (S.T.As.) in the Corporation, becane Junior
Engi neers in the Irrigation Departnment but their seniority
therein was fixed bel ow the erstwhile Junior Engineers of
the State Departnent. For this purpose, an equival ent numnber
of posts were deened to have been created in the dying cadre
of Junior Engineers. Simlarly, the Junior Technical Assist-
ants in the Corporation were absorbed in the | ower cadre of
Sub- Engi neers.

The Juni or Engineers of the State Departnent on conple-
tion of two years’ service as Junior Engineers, were enti-
tled to be considered for pronotion to the gazetted post of
Assi stant Engineers. Sonetime in 1984, the appellants who
were at the bottom of the seniority list of Junior Engi neers
becarme eligible for pronotion as Assistant Engineers. | Their
legitimate <clainms in this regard were being stalled by the
State, and so the appellants filed a wit petition in the
H gh Court of Madhya Pradesh in 1986.

Later, the whole schene of nerger, as envisaged in the
order dated 8.10.1982, was sought to be upset to the detri-
ment of the appellants, and towards that end the order
i ssued on 8.10. 1982 was anended on 1.3.1986. The effect of
this anmendnment was that the Senior Technical Assistants were
to be absorbed in the | ower posts of Sub-Engineers retro-
spectively with effect from8.10.82. The amendnent however,
provided that they shall be eligible for pronbtion to the
posts of Assistant
425
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Engi neers from the quota of Graduate Sub-Engineers. This
amendnment vitally affected the interests of the appellants
in so far as their status and chances of pronotion were
concer ned.

Havi ng failed before the High Court, the appellants have
cone to this Court by way of special |eave.

Before this Court it was contended on behalf of the
appel l ants that they having been given the right at the tine
of absorption in 1982 that they will be eligible for prono-
tion in the same way as the erstwhile Junior Engineers of
the State Department, this right could not be done away by
i nvoki ng an earlier anmendnent of the rules.

On behalf of the respondent State it was inter alia
contended that (1) the decision of the State Governnent to
absorb the appellants as Junior Engi neers had overl ooked the
fact that on 8.10.1982 there was no cadre of Junior Engi-
neers because that cadre had been abolished in July 1979,
and therefore this mstake was rectified on 1.3.1986 by
absorbing the appellants in the |ower cadre of Sub-Engi-
neers;.(2) the appellants when they opted to join as Junior
Engi neers were aware that according to the rules prevailing
on that date there was no avenue of pronmotion for them as
Assi stant Engineers; (3) after 27.7.81 the relevant recruit-
ment rul es had been anended which nade it clear that after
that date there could'be no pronotion to the posts of As-
si stant Engi neers from anongst Juni or Engi neers; and (4) the
Juni or Engi neers belonging to the State Service had a right
of pronotion earlier and this was continued even after the
amendment wher eas the appel | ants became Juni or’ Engi neers at
a tinme when there was no further pronotion available to them
and this made all the difference.

Al'l owi ng the appeal, this Court,

HELD: (1) The assunption of the respondents that the
cadre of Junior Engineers had ceased toexist |long before
the absorption of the appellants into the Department is
incorrect. Though the decision toabolish the cadre was
taken in 1979 and the existing posts were converted into
those of Assistant Engi neers/sub Engi neers on 27.5.1980, the
cadre did not die, for the Junior Engineers of the Depart-
ment who were then functioning continued to function as
before wuntil they were pronpted in due course as - Assi stant
Engi neers. [438E-F]

(2) It is also not correct to say that this crucial fact
had been overl ooked at the time of passing the merger order
of 8.10.82. On the
426
contrary, the State was fully conscious of its earlier
deci sion and the order of 8.10.82 specifically nmentions that

the posts of Senior Technical Assistants will be nerged in
the posts of Junior Engineers and an equival ent nunber of
posts shall be deened to have been created in the dying

cadre of Junior Engineers. [438F-G

(3) Rule 6(iv) of the Non-CGazetted Service Rules,  read
with Schedule I, clearly enmpowered the Governnment, in the
exigencies of the situation, to continue the cadre for
[imted purposes and augnent the same by the nunber of
Senior Technical Assistants absorbed fromthe Corporation
[439H;, 440A]

(4) On the terns of the relevant rules as on the |an-
guage of the order of 8.10.1982, the appellants, viz. Senior
Techni cal Assistants absorbed from the Corporation were
constituted as a part of the cadre of Junior Engineers,
placed on conplete par with the Junior Engineers of the
departrment already in service and given the sane pronotiona
eligibility and opportunities as the latter. [440A-B]
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(5) It was open to the State, in viewof rule 7(4) of
the Gazetted Service Rules of 1968, to pronote nenbers of
the non-gazetted services also to the Gazetted Service to
the extent of a prescribed quota. The restricted | anguage of
rule 7, cannot therefore, be construed in such a way as to
render redundant the specific provision in the Schedule
entitling several persons fromthe Non-Gazetted services to
pronotion. [440G H|

(6) Ininterpreting these rules and Governnent orders
one should bear in mnd that the pronmotional stipulations in
Schedule 11 should be read in the light of rule 7(4) which
permts a wide latitude to the Government in making recruit-
nments, by way of pronotion, even otherwise than in the
manner outlined in rule 7(1). Reading the rules and the
Covernment orders issued fromtinme to tinme harnoniously, the
ef fect of the cabinet order of July 1979 was that all J.Es.,
in position as such, should continue to be pronoted unti
all of them became Assistant Engineers. [442F- G

(7) It isseen fromthe records that such of the Junior
Engi neers, ~belonging to the cadre as had been in service
with the State Departnent have continued to get their prono-
tions even after the 1981 anendnent. |If that be so, then
clearly the Department cannot discrimnate as between offi-
cers belonging to the sane cadre by pronmoting some of them
and denying pronotionto others. A discrimnation between
them would be totally arbitrary and contrary to the schene
of absorption envisaged in 1982. [441F- G 442B]

427

(8) The truth of the matter is that, when abolition of
the cadre of Junior Engi neers was thought ~of, the State
decided that this should not affect the existing Junior
Engi neers and their pronotional chances. Again, when the
nerger of the Corporation and State services was thought of,
the decision was that the Senior Technical Assistants should
be placed on par with the Junior Engineers of the State
Service. This was a consci ous and equitabl e decision and to
go back wupon it has resulted in  arbitrary discrimnation
agai nst the appellants. By the decision of 1986, they |ose
their status as Junior Engineers (and are equated to Sub
Engi neers, which is the status al so accorded-to the Junior
Techni cal Assistants, their subordinates in the erstwhile
Corporation), they lose their right to promotion, they -1lose
seniority by being placed at the bottom of the Sub Engi neers
of the State services, and the pronotional quota now allot-
ted to themis illusory. [443B-D

(9) Goss injustice has been done to the appellants by
the decision of 1.3.1986. This decision is therefore
quashed. Accordingly, the appellants will be entitled to be
consi dered for pronotion as Assistant Engineers in the / sane
manner and to the sane extent as the Juni or Engi neers of the
State service have been considered and not on the'basis of
the percentages prescribed for Sub Engineers under the
amended rul es. [443F-QF

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No, 1191 of
1990.

From the Judgnent and Order dated 15.7.1988 of the
Madhya Pradesh High Court in MP. No. 600 of 1985.
A K Sen, A K GCupta and N. P. Mahendra for the Appellants.

R B. Datar, Satish K  Agnihotri, Devender Singh, Ashok
Singh and R B. Msra for the Respondents.
The Judgrment of the Court was delivered by
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RANGANATHAN, J. The controversy in this Special Leave
Petition arises out of the nerger, wth effect from
1.10.1982, of the staff of the Madhya Pradesh Lift Irriga-
tion Corporation (hereinafter referred to as 'the Corpora-
tion”) wth that of the Irrigation Departnent of the State
CGovernment consequent on the abolition of the Corporation.
We have heard counsel on both sides and we are of opinion
that these matters should be disposed of finally even at
this
428
stage. W therefore grant |eave in the Special Leave Peti-
tion and proceed to dispose of the appeal

Appellants 2 to 17 and certain other wit petitioners in
the Hi gh Court were serving as Senior Technical Assistants
(S.T.A) in the Corporation. The cadres of S.T.As. and the
| ower cadre of Junior Technical Assistants (J.T.As.) in the
Corporation were equivalent respectively to the cadres of
Juni or ~ Engineer~ (J.E.) and Sub-Engineers (S.E.) in the
Irrigation Departnment of the State. It is combn ground that
the qualifications for appointnment to the two sets of posts
were the sane and that their pay scales were also the sane.
The appellants claim that they are entitled, after the
nmerger of the Corporation into the Irrigation Departnent, to
be treated as Juni or Engineers and considered for pronotion
as Assistant Engi neers-on conpletion of two years of service
but that this avenue of pronotion is being denied to them by
the State.

To appreciate the above contention, it is necessary to
set out sone historical background of the cadres in the
State Department. Initially theJunior Engineer’s post in
the State Governnment was a non-gazetted post, ~governed by
the WMadhya Pradesh Irrigation Departnent (Non-Gazetted)
Service Recruitment Rules, 1969. The Juni or Engineers, on
conpletion of two years’ mininmumservice, were entitled to
consi deration for pronotion to the gazetted post of @ Assist-
ant Engi neer, a post governed by the Madhya Pradesh  Irriga-
tion Engineering Service (Gazetted) Recruitnment Rules, 1968.
On March 19, 1973 the posts of Junior Engineers ‘were de-
clared to be gazetted posts. 75% of the posts of Assistant
Engi neers could be filled up by pronotion- from  anongst
Juni or Engineers. On January 1, 1978 the Junior ~Engineer’s
post was once again converted into a non-gazetted post. ~ The
guota for such of those Junior Engineers as were working as
gazetted officers i mediately before the issue of this order
was retained at 75% as before for a period of two years by
which time it was expected that all of themwould get pro-
noted as Assistant Engineers. But for this, the posts of
Assi stant Engineers were to be filled up equally by prono-
tion from subordinate cadres and direct recruitment.  The
pronoti on quota was distributed anong the subordi nate cadres
in the follow ng proportion:

Juni or Engi neers (Non-Gazetted) -- 25%

Overseers (Sub- Engi neers) -- 20%

Head Draftsman/Draftsman -- 5%
429

In July, 1979 the Governnent decided to abolish the post
of Junior Engineers in the State Irrigation Departnent. The
rel evant cabinet order set out the following terms there-
fore:

1. The posts of Junior Engineer in the three works depart-
nments shoul d be abolished. The Junior Engineers presently
working in these departnments shall continue to work in their
exi sting payscales under the existing service conditions
till their promotion. (enphasis added)

2. The quota of recruitment for the post of Assistant Engi-
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neer, which is at present 50% should be raised to 75%

3. 25% posts in the Sub-Engi neer cadre be converted into
sel ection grade posts and selection for the selection grade
post shoul d be made on the basis of nerit-cumseniority.

4. The quota prescribed for pronmotion of the Draftsmen
should be reduced from5%to 3% Pronotion quota of 2%
should be reserved for those Sub-Engineers/Draftsnmen who
obtain degree while in service.

5. The posts of Junior Engineer cadre, which presently
exists, should be converted into the posts of Assistant

Engi neers and Sub-Engineers with the concurrence of the
fi nance departnent”.

Eventually, the State Government decided on 27th May, 1980
that the 941 posts of Junior Engineers in the Irrigation
Department shoul d be abolished by converting 658 of those
posts into posts of Assistant Engineers and 233 posts into
posts of Sub-Engineers (Overseers).lt must be, however,

poi nted  out that, though the existing posts of J .Es. or

S.Es. stood abolished from27.5. 1980, in fact, a nunmber of

Juni or Engineers appointed earlier continued to function as
bef ore, under-the menorandum of  July 1979, until they re-

ceived pronotions as Assistant Engineers (A Es. ) in due
cour se.

W now cone to the details of the merger between the
Corporation and the State Departnent. In. August, 1982 a
deci sion was taken to abolish the Corporation. The Govern-
nment deci ded on the nerger the surplus staff of the Corpora-
tion in the Irrigation Department and 8.10.82 was decided
upon as the effective date of nerger for purposes. W are
concerned here with the fornmula for transition set out in
the opening para of a menorandum of the above date regarding
t he

430
nmerger of the posts of S.T.As. and J.T.As. It read thus:
"2. Senior Techni cal Secti oned posts--Ni
Assi stants The ‘above enpl oyees may be
Equi val ent Post - nerged in the posts of
Juni or Engi neer Juni or Engi neers and an
(Rs. 360-650) equival ent nunber of posts
may be deened to have been
27 posts-CGivil created in the dying cadre
Post s-El ectri cal of Juni or Engineers.
(Mechani cal )

post s- Geol ogi sts
post - Geophysi st

3. Juni or Techni cal Sanction--30 posts (reserved).
Assi stants Equival ent These nmay be merged agai nst
post: (Sub-Engi neer the posts of Sub-Engi neers
(Rs. 280- 480) whi ch have been obt ai ned by

conversion of the posts of
62 Posts-Civil Juni or Engi neer. The posts
reserved for Schedul ed

Castes and Schedul ed " Tribes
may be made unreserved and
appoi ntnents nmay be nade
agai nst them al so."

The nmenorandum of 8.10.1982 was followed up by a comu-
nication dated 10.11.1982. The enclosures to this letter
described the absorptions as "ad hoc" but this word was
deleted on 29.1. 1983 with reference to the posts with which
we are concerned, nmaking it clear that the absorption was to
be permanent. The letter set out three conditions for the
nerger which admttedly are fulfilled by the appellants:

(i) The staff will be absorbed only subject to their ful-
filling the qualifications prescribed for the posts against
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which they are to be absorbed,;

(ii) The inter-se seniority of the enpl oyees of the Corpora-
tion shall be in accordance with the seniority list cleared
by the Managing Director. The inter-se seniority of the
departmental enpl oyees and the enpl oyees of the Corporation

shal | be determned in accordance with the orders of the
Gover nent ; and
431

(iii) It was open to an enpl oyee of the Corporation to join
the CGovernment departnent or not to do so, for the enployees
were to be required to join duties at the place of their
posting wthin 20 days from 10.11. 1982, failing which it
was to be deened that the appointnment was not acceptable to
t hem

The seniority rule was announced rmuch later, on 16.4.1984.
It said:

"The regul ar of ficers/enpl oyees of the Corporation shall, in
the event of nerger in the Irrigation Departnment, be consid-
ered as Junior to the permanent officers/enployees of the
Departnment and their seniority in the lists of the tenporary
of fi cers/enployees of the departnent, shall be fixed on the
basis of the dates of assunming office, without affecting the
inter-se seniority of ‘the Corporation".

The result of all thi's, according to the appellants, was
t hat the S.T.As. of the Corporation becarne, w.e. f.
8.10./982, J.Es. of the departnent but ‘their seniority
therein was below the J.Es. of the State Departnent who had
been in office in July 1979 and continued to  function as
such even thereafter. It is stated that these Junior Engi-
neers in the Departnment were being gradually pronmpted as
A.Es. and it was only sonetine in 1983 that the appellants
who were at the bottom of the seniority 1ist becane eligible
for pronmption as A Es. Their legitimate clains in this
regard, it is alleged, were being stalled by the State and
so the appellants filed a wit petition in the Hi gh Court in
1985.

Sonetinme later, the appellants allege, it cane to |ight
that the State, far fromgiving the petitioners their legit-
imte entitlenment, was planning a voiteface to upset the
whol e schene of merger as envisaged earlier, to the detri-
ment of the applicants. This they did, it is said, by issu-
ing a meno on 1.3. 1986 which read thus:

"1. The State Governnment anmends point No. 2 of paragraph 1
of the orders issued vide Irrigation Departnment’s Meno No.
22(C)/ 43/ 32/ P/ 37 dated 8.10.1982 as fol |l ows:

2, Senior Techni cal 11 The ‘above enpl oyees
Assi stants [ may be absorbed on
equi valent to Junior ] | the post of Sub-

Engi neer (Rs.350-650) ] | Engi neer. protecting

432
the pay which they
were draw ng
27 posts--Civil 11 previously. Such
34 posts--Electrical ] | absor bed enpl oyees
shall be eligible for
pronmotion to the
posts of A Es. from
the quota of G aduate
Sub- Engi neers.
2. These orders shall conme into effect from8.10. 1982."
This order vitally affected the interests of the appellants
in four respects--
(a) Having been absorbed into the State Departnent as J.Es.
in 1982, they were suddenly denmpted to the post of S Es.
retrospectively, with the "saving grace" that their pay was
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pr ot ect ed;

(b) Under the seniority rules of 1984 earlier referred to,
they were at the bottomof the list of J.Es. but above the
S.Es. But now they becane juniors to all the Sub-Engineers
of the Department;

(c) Wiile previously a substantial quota for pronotion from
J.Es. to A Es. was applicable to them the quota now got
reduced (as will be explained later) to 4% and

(d) Wile previously an experience of 2 years was sufficient
for their pronotion, now they had to have a mni mum experi-

ence of 8 years (as will be seen later).
The conbined effect of all thisis, it is alleged, that the
appel l ants will becone eligible for consideration for pronop-

tion as A Es. in the distant future as foll ows:
Year No. of posts avail able G aduate
Sub- Engi neers quota

In other words, /only 8 persons will beconme eligible at
distant dates whereas all of the appellants should have
recei ved pronotions gradually since 1983 as and when vacan-
cies occurred. The appellants contend that this is a great
travesty of justice which should be set right by quashing
the decision of 1.3. 1986 and restoring the position as it
actually prevailed on 8.10.1982 at the tine of the nerger.
Sri  Datar attenpted to counter this--what prima facie
appeared to be a just and reasonable--plea with his usua
per suasi veness. He urged that the contentions of the appel-
 ants overl ook four inportant basic facts and that, if these
are kept in mnd, it will be seen not nerely that no injus-
tice has been done to the appellants but that, in fact, the
State has cone to their rescue by providing an avenue of
pronmoti on where none existed. These basic facts are, he

says:
(1) As from27.5.1980, there was no cadre of junior engi-
neers at all in the State service. That —cadre had been

abolished by the decision of 1979 and the conversion, on
27.5.1980, of the existing posts of J.Es- into those  of
A Es/S. Es.
(2) There had been an amendment on 27.7.81 to the relevant
recruitnment rules which made it clear that, after that date
at least, there could be no promotions to the posts of A. Es.
from anong J. Es.
(3) Wen the Corporation was abolished in 1982, the /State
CGovernment could have dispensed with the services- of the
appel l ants. Instead, they considered the appellants’ | cases
synmpat hetically and decided to absorb theminto the State
service. In doing so, they purported to absorb them as J.Es.
overlooking that, as on 8.10.1982, there was no cadre  of
J.E. in the State service. It is this mnmistake that was
rectified on 1.3.1986 by absorbing the appellants as S. Es.
(instead of as J.Es.) but protecting the pay they were
dr awi ng.
(4) The petitioners had an option to join or not to join the
State service on 8.10.1982 as J.Es. Wen they decided to
join, they were aware that, according to the rules prevail-
ing on that date, there was no avenue of pronotion for them
as A . Es.

The net result of these considerations is, says Sri
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Datar, that, instead of conpletely denying the appellants
any pronotion altogether (as there was no right, under the
rul es, to any such pronotion),

434

the State has, equitably, decided to confer on these offi-
cers a right of pronotion by treating themas S.Es. This was
a generous gesture on the part of the State. The appellants
shoul d have been happy that an avenue for pronotion had been
opened out to them instead of being disgruntled on the
assunption that their pronotion chances had dw ndled by the
action of the State. This was the only reasonable way of
resolving the inpasse that faced the appellants and the
aut horities.

Since Sri Datar has referred to the rules, it wll be
appropriate to pause here and notice the relevant service
rules and the anendnents mnade t hereto:

Taki ng up the Non-Gazetted Service Rules of 1969 first,
they provided, in Schedule I--read with rule 5--for 269
posts of Civil Engineers and 13 posts of Electrical/Mechani-
cal Engineers in the cadre of Junior Engineers. Curiously
enough these rul es appear to have remai ned unanended not-
wi t hst andi ng the decision of 1979 to abolish these posts and
the office order of 1980 converting these posts (these
appear to have nunbered 941 at the relevant tine) into A Es.
or S. Es.

Turni ng next to the Gazetted Service Rules, the follow
ing provisions thereof are rel evant:

Rules 7. Method of ‘recruitment----

(1) Recruitment to the service, after commencenent of the
rul es, shall be by the following nethods, viz.:

(a) by direct recruitnment by selection;

(b) by pronotion of substantive/officiating menber of the
M P. Irrigation Engi neering Service (Gazetted);and

(c) by transfer of persons who hold in a substantive capaci -
ty such posts in such services as may be specified in this
behal f.

(2) The nunber of persons recruited under clause’ (b) or
clause (c) of sub-rule (1) shall not at any tine exceed the

percentage shown in Schedule Il of the nunber of duty posts
(as specified in Schedule 1).
435

(3) Subject to the provisions of these rules, the nethod or
met hods of recruitnent to be adopted for the purpose of
filling any particular period of recruitment, and the nunber
of persons to be recruited by each nethod, shall be _deter-
nm ned on each occasion by the Govt. in consultation with the
Conmi ssi on.

(4) Notwi thstandi ng anything contained in sub-rule (1) if in
the opinion of the Govt., the exigencies of the service so
require, the Govt. mmy, after consulting the General Adm n-
istration Departnment, adopt such nethods of recruitnent to
the service other than those specified in the said sub-rule,
as it may by order issued in this behal f, prescribe.

Rule 15. Conditions of eligibility for promptions(l)
Subject to the provisions of sub-rule (2), the Commttee
shal | consider the case of all persons who on the 1st day of
January of that year had conpleted the prescribed years of
service (whether officiating or substantive) in the post/
service nentioned in colum 2 of Schedule IV or any other
post or posts declared equivalent thereto by the Govt. as
under and are wthin the zone of consideration, as per
subrule (2)--

(i) Sub-Engineers, Head Draftsnman/Draftsman to the posts of
Assi stant Engi neers--Mnimum service of 12 years as Sub-
Engi neers, Head Draftsman/Draftsman.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

Provided that a Sub-Engineer and Head Dr af t sman/
Draftsman who has conpleted a minimumof 8 years' service
and possesses degree in Civi/El ectrical/Mchanical Engineer-
ing from recognised university or qualification declared
equi valent thereto by the State-CGovt., will also be eligible
for pronotion to the post of Assistant Engineer and will be
considered each time just after the zone of consideration
and then final selection just will be made from both the
groups on the basis of nerit. For exanple, if ten posts are
vacant in the cadre of Asstt. Engineer to be filled by
promoti on of Sub-Engi neer, then 10x5=50 di pl oma hol der Sub-
Engi neers fromworking list be considered first and thereaf-
ter the eligible graduate Sub-Engi neers be considered in the
order of their seniority for pronotion.

436
(ii) Junior Engineers to the posts of Assistant Engineers
m ni num service of 2 years as Juni or Engi neer.
XXX XXX XXX
Rul e 18. Select list--(1) The Conm ssion shal
consider the list prepared by the Cormittee along with the
ot her docunents received fromthe Govt. and unless it con-
si ders any change necessary, approve the list.
(2) If the Conmi ssion considers it necessary to nake any
changes in the list received fromthe CGovt. the Comm ssion
shall inform the /Govt. of the changes proposed and after
taking into account the comments, if any, as nmay in its
opi nion be just and proper.
(3) The Ilist as finally approved by the Conmmission shal
form the select list for pronmotion of the nenmbers of the
cadres of Sub-Engi neers, Head Draftsman/Draftsnen, Research
Assi stant and Juni or Engineers of the MP.-Irrigation Engi-
neering Service or its higher cadres, as the case may be.
(4) The selectee list shall ordinarily be enforced until it
is reviewed or revised in accordance with sub-rule ' (4) of
rule 16, but its validity shall not be extended beyond a
total period of 18 nonths fromthe date of its preparation
Provided that, in the event of a grave lapse in
the conduct of performance of duties on the part of any
person included in the select list, a special review of the
select list, may be made at the instance of the Govt. and
the Comm ssion, may, if it thinks fit, renove the nanme of
such person fromthe select list".
(underlining ours)

Schedule | to the rules specified the nunmber of posts in
each cadre. So far as Assistant Engineers - (Class 11) are
concerned, the nunber of posts is put at 329 (253 pernanent
and 76 tenporary) in the Cvil Branch and 36 (22 pernanent
and 14 tenporary) in the Electrical & Mechanical Branch. The
description and contents of the rel evant col unmms of Schedul e
Il have to be set out a little nore neticulously. They read:
437
Nane Nanme Total no. MP. Irrigation Engg.
of of of duty Service (Gazetted)

Deptt. service post P.T.T percentage of the
nunber of duty posts
to be filled in

By direct By prono- By transfer
recruitment non of the of persons
substantive from ot her service
menbers of the service
[vide [vide [vide
rul e rul e rul e

7(a)] 7(b)] 7(c)1
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(1) (2) (3) (4) (5 (6)

G vil AE, Class 253 76 329 50 50 25% by pronotion
Irriga- 11 of JEs

tion 20% by pronotion
Deptt. of SEs (previously

Over seers)
5% by pronotion
of Head Draftsnman/

Dr af t smen
El ec- - do- 22 34 36 50 50 As for AE
trical
& Mecha-
ni cal
Branch (underlining ours)
Schedul e IV says that J.Es. (Cass Ill) with mnimm experi -
ence of t wo years as well as S. Es. and Head
Draftsnmen/Draftsmen with 12 years’' experience (8 years in
the case of degree holders) will be eligible for pronotion

as A.Es. (Class Il) on selection by a departnental committee
constituted as specified therein

The interesting feature regarding the amendnents of 1981
relied upon by Sri Datar is that they left the rules quoted
above and Schedules I' & IV untouched. 'They only anended
Schedule Il in two
respects:

(1) In the heading of colum 5, thewrds "By pronotion"
wer e
438
substituted for the words "By pronotion of substantive
nmenbers of the service [vide rule 7(b)]™.
(2) The figures in colums 4 and 5 were substituted by the
following in respect of both the Gwvil Branch and the ' El ec-
trical/ Mechanical Branch
(4) (5)
60 40 33% by SEs. who are
di pl oma hol ders;
4% by SEs./Draftsnen
who are Engi neering
Gr aduat es;
3% by Draftsmen/ Head
Draftsmen who are not
Engi neeri ng G aduat es.

We have consi dered the subm ssions of the parties in the
[ight of the above rules and anendnents and come to the
conclusion that there is force in the contention of the
appel lants that they are eligible for pronotion as AEs. in
the sanme nanner as the erstwhile JEs. of the Irrigation
Departnent. The assunption of the respondents that the cadre
of JEs. had ceased to exist |long before the absorption of
the present appellants into the Department is incorrect. As
pointed out earlier, though the decision to abolish the
cadre was taken in 1979 and the existing posts were convert-
ed into those of AEs./SEs. on 27.5. 1980, the cadre did not
die, for the JEs. of the Departnment who were then function-
ing continued to function as before until they were pronoted
in due course as AEs. It is also not correct to say that
this crucial "fact" had been overlooked at the tinme of
passing the nmerger order of 8.10.1982. On the contrary, the
State was fully conscious of its earlier decision and the
order of 8.10.1982 specifically nentions that the posts of
STAs. will be nerged in the posts of JEs. "and an equi val ent
nunber of posts may be deened to have been created in the
dyi ng cadre of Junior Engineers". These words make it per-
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fectly ,clear that the cadre of YEs. was "dying" (but not
dead) and the strength of the dying cadre was further enliv-
ened by taking in the STAs. of the Corporation as JEs. Thus,
the position is that, as on 8.10.82, the cadre of JEs.
continued to subsist and conprised of the old JEs. of the
Irrigation department and the STAs. engrafted from the
Corporation. This conclusion is reinforced by the interest-
ing circunstance that the refe-
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rence in Schedule | of the Non-Gazetted Service Rules to
JEs. was not omtted despite the decisions of 1979 and 1980.
It is true that the nunmber of these posts was nentioned as
269 in the Cvil Branch and 13 in the Electrical & Mechani-
cal Branch. But the actual nunber had far exceeded these
without a corresponding amendnment in the Schedule. This,
however. is inconsequential. Rule 6 of these Rules is in the
foll owing ternmns:

Rule 6. Method of recruitnent--(i) Recruitment to
the service, after the comencenent of these rules, shall be
by the follow ng nmethods, viz. --

(a) by direct recruitnment, by Selection/by Conpetitive
Exam nati on as shown in Schedule II

(b) by pronotion of substantive/officiating menbers of the
service (as shown in the Schedule IV), and

(c) by pronotion of persons who hold in a substantive capac-
ity such posts in such services as may be specified in this
behal f.

(ii) The nunber of persons recruited under clauses
(b) and (c) of sub-rule (1) of the rule 6 shall not at any
ti me exceed the percentage shown-in the Schedule 1|

(iii) Subject to the provisions of these rules,
the nethod/ nmethods of recruitnment to be adopted. for the
purpose of filling any particul ar vacancy/vacancies in the
Service as may be required to be filled during any particu-
lar period of recruitnment, and the nunmber of persons to be
recruited by each nmethod, shall be determ ned on each occa-
sion by the appointing Authority.

(iv) Notwithstandi ng anything contained” in sub-
rule (i) if in the opinion of Engineer-in-Chief/Chief Engi-
neer, the exigencies of the service so require, the said
Engi neeri ng- Chi ef/ Chi ef Engi neer, may after consulting the
CGovt., may adopt such nmethods of recruitnment to the service
ot her than those specified in the said sub-rule, as he nay,
by order issued in this behal f, prescribe.

Rule 6(iv) read with the Schedule I clearly enpowered the
Govern_
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ment, in the exigencies of the situation, to continue the
cadre for |limted purposes and augnent the sane hy the

nunber of STAs. absorbed fromthe Corporation. W  have,
therefore, no hesitation in holding that,- on the ternms of
the relevant rules as well as on the |anguage of the  order
of 8.10.1982, the appellants, viz. STAs. absorbed from the
Corporation were constituted as a part of the cadre  of
J.Es., placed on complete par with the JEs. of the depart-
nent already in service and given the sanme pronotiona
eligibility and opportunities as the latter.

Counsel for the State contends that this conclusion
would directly run contrary to the rules of the Gazetted
Service particularly after their amendnent in 1981 and that,
after the date of said amendnent, no AE could be recruited
by pronotion fromanong JEs. The objection on this account
is two-fold. The first, not clearly articulated by counsel
is that rule 7(b) permts recruitment by pronotion only from
among the nmenbers of the service and that a Non-Gazetted JE
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is not eligible for pronotion. The second is that, after the
198/ amendment, JEs have been excluded as one of the sources
of recruitnent by pronotion. We shall deal with these two
obj ections one after another.

It is true that rule 7(b) of the Gazetted Service Rules
of 1968 provides only for JEs belonging to the said service
bei ng pronoted as AEs. However, when the JE' s post becane a
non- Gazetted one in 1978, the relevant GCovernnent orders
made it clear that AEs will be recruited by pronotion from
anong JEs to the extent of 25% out of the 50% quota avail -
able for pronotion. The Schedule clearly nentioned this. As
it also nmentioned SEs and Head Draftsman as other sources
from whi ch pronotion coul'd be made, the reference to JEs was
also clearly to the non-Gazetted JEs. Pronotion of Gazetted
JEs had been separately provided for as before. Thus, under
the Schedul e, non-Gazetted JEs were also clearly eligible
for pronotion despite the restriction inrule 7(b). This
i nconsi stency between the Schedul e and the rule was appar-
ently 'noticed onlyin 1981 and the heading of Colum 5 of
Schedul e I 1-was anended to make it clear that the pronotions
therein referred-to were from the  non-Gazetted service,
al though rule (b) was | eft unanended. The omission to amend
rule 7, however, is not of rmuch significance. It was open to
the State, in viewof rule 7(4), to pronote nenbers of the
non- Gazetted Services also to the Gazetted Service to the
extent of a prescribed quota. The restricted |anguage of
rule 7 cannot, therefore, be construed in such a way as to
render redundant ‘the specific provision in the Schedule
entitling several persons fromthe non-Gazetted services to
pronoti on.
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It is then argued that, at any rate, after the amendnent
of the relevant colums of Schedule 11 in 1981 there is no
right in any J.E. to claimpronotion as A E. At least from
that date, the pronotional avenue for J.Es. stands abol -
ished, clainms Sri Datar. Sri Ashok Sen, for the petitioner
contended that the petitioners having been given a right, at
the time of absorption in 1982, that they will be  eligible
for pronotion in the same way as the erstwhile J.Es. of the
State Department, this right cannot be taken away by i nvok-
ing an earlier amendnent of the rule. He cited sone authori-
ties in support of the proposition and pointed out that ~the
petitioners had anended the original wit petition to in-
clude a prayer for quashing the anmendnent purportedly ef-
fected on 27.7.81. On the other hand, Sri- Datar contends
that no enpl oyee has a vested right to pronotion and that it
was in |aw open to the Government to change the ~conditions
of service so as to take away a right to promotion that my
have existed wearlier. But, he pointed out, so far as’ the
petitioners were concerned, there was no taking away of any
right to promotion at all because, even as on 8.10.82 when
they claimto have becone J.Es., the rules provided for no
promoti onal avenue at all and none was promised to  them
either by the order dated 8.10.82.

W do not think it is necessary for us to express -any
views on the question whether an amendnent taking away the
rights of promotion earlier available to a cadre of enploy-
ees is constitutionally valid. W shall proceed on the
assunption, as contended by the State, that this is perms-
sible and that the effect of the anendnment is that, on and
from 27.7.81, no A E. can be recruited, under the anmended
Schedul e, fromanong the J .Es. Assuming this to be correct,
this rule should apply to all the J.Es. in the "dying
cadre". It is seen fromthe records placed before us that
such of the J.Es. belonging to this cadre as had been in
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service with the State Departnment have continued to get
their pronmotions even after the 1981 anendnent. This is
clear fromthe gradation list filed by the appellants which
shows that three Junior Engineers were pronoted as AES. on
17.8.83. Further, the specific avernents to this effect in
the affidavits filed on behalf of the petitioners at various
stages have not been denied. The petitioners have also
pl aced on record an order dated 18.10.1985 whi ch shows that
a J.E of the State Departnent in the El ectrical & Mechani-
cal Branch (perhaps the last of that category) was pronoted
as AE If this be so, then, clearly, the Departnent cannot
di scrimnate as between officers belonging to the sane cadre
by pronoting some of them and denying pronotion to others.
Sri  Datar enphasised that the J.Es. belonging to the State
service had a right of pronotion earlier and this was coti-
nued even after
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t he anendnent whereas the appel llants becane J.Es. at a tinme
when there was no further pronotion available to them and
that this “nmakes all the difference. This argunent runs
somewhat —contrary to the earlier argunment of counsel that
the anmendment of 1981 shoul d be treated as applicable to al
clains for pronmotion after 27.7.81 and that the State is at
conplete liberty to deny pronotion after that date even in
respect of those who may have earlier had .a right to such
pronoti on. But even assuming that the distinction now sought
to be pointed out by himmarks a difference between the two
categories of J.Es. on the cadre as on 8.10.82, a discrim-
nati on between themwoul d be totally arbitrary and contrary
to the schene of absorption envisaged in 1982. It cannot be
presuned that the State, when it absorbed the S . T.As. into
the dying cadre of J.Es., was unaware that (though, since
1981, there were no pronotional avenues for J.Es. as A Es.
under the rules) the incunmbents of that cadre were entitled
to such pronotion under the cabinet orders dated 5.7.79. The
order of 8.10.82 places the absorbed S. T.As. into that
"dying" <cadre by creating fictionally an equal nunber
of posts to accommpdate the persons so absorbed. The inten-
tion and effect of the order of 8.10.82 was to grant to al
the S.T.As. so absorbed exactly the sanme status as was
enjoyed by those already in the cadre. In other ~words, if
the J.Es. already existing in the cadre has a right of
pronotion, as on 8.10.82, the new i ncunbents were al so given
that right; and if they had none after 27.7.198 1, the new
i ncumbents woul d have none either. The State has  adnittedly
proceeded on the footing that, despite the 1981 anmendnent,
the J.Es. fromthe State Department were eligible for prono-
tion; in fact, they have been pronoted since 1979 as A. Es.
as and when vacanci es arose. This being so, any differenti al
treatnent of the absorbed S.T.As. would clearly be discrim -

natory and unconstitutional. In interpreting these rules and
CGovernment orders, one should bear in nmind that the  prono-
tional stipulations in Schedule Il should be read in the

l[ight of rule 7(4) which permits a wwde latitude to the
Government in making recruitnents, by way of pronotion, even
otherwi se than in the manner outlined in rule 7(1). Reading
the rul es and the Governnment orders issued fromtime to time
har moni ously, the effect of the cabinet order of July, 1979
was that all J. Es., in position as such, should continue to
be pronoted until all of :hem becanme A .Es. It is no doubt
somewhat difficult to see how after 27.7.81, only a part of
the pattern of recruitnment in vogue earlier could stand side
by side with that introduced on that date. One could have’
understood a stand on the part of the State that, as and
fromthat date, pronotions would be limted only to the new
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feeder categories and woul d not be available to any J.E. at
all. But if the subsequent variation of 1981 did not over-
ride this benefit extended to the former State
443
J.Es. and has not been understood as having done so and the
pattern of pronotion indicated in the anendnent of 1981 was
subject to the right of such J.Es. in the cadre for prono-
tion as per the cabinet order of 1979, it is difficult to
see how a different rule could be applied to the S. T. As. Wo
have been absorbed to augnent that cadre. The truth of the
matter is that, when abolition of the cadre of J.Es. was
thought of, the State decided that this should not effect
the existing J.Es. and their pronotional chances. Again
when the nmerger of the Corporation and State services was
thought of, the decision was that the S.T.As. should be
pl aced on a par with the J.Es. of the State service and that
the J.T.As. shoul d be placed on par with the S.Es. This was
a conscious and equitable decision (for, as is common
ground, the post of "S.T.A was equivalent to J.E.) and to go
back wupon it has resulted in arbitrary discrimnation
agai nst the appellants. By the decision of 1986, they |ose
their status as J.E. (and areequated to S.Es. which is the
status al so accorded to the JTAs, their subordinates in the
erstwhil e Corporation), they lose their right to pronotion
they lose seniority by being placed at the bottom of the
S.Es. of the State service and the pronotional quota now
allotted to them is illusory. It is true that they had
vol unteered for absorption as JEs. in 1982, a date when
there was no pronotional avenue to -a JE under the rules. But
they did so because they were told that they would be placed
on part with the J.Es. in the State service and never inmag-
ined that they would be denied pronotion on the basis of the
amended rules while the JEs in the State service continued
to get pronotions despite the amendnent. The fact that. they
opted for the, State service does not, therefore,  entitle
the State to treat themdifferently fromthe JEs  of the
State service. W have, therefore, no doubt in our 'mnds
that gross injustice has been done to the appellants by the
subsequent decision of the State Governnent. W, ~ therefore,
qguash the decision of 1.3.86 and direct that the appellants
will be entitled to be considered for pronotion as A . Es. _in
the sanme manner and to the same extent as the J.Es. of ~the
State service have been considered and not on the basis of
the percentages prescribed for S.Es. wunder the anended
rules. In the view taken by us that the rules and the anmend-
ment therein do not override the effect of the orders of
5.7.1979 and 8.10.82, it is not necessary for us to pro-
nounce any opinion on the validity of the 1981 anmendnent to
t he Rul es.

The appeal s succeed to the extent indicated above. There
will be no order as to costs.
R S. S Appeal s
al | owed.
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