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ACT:

A mer Merwara /Municipalities Regulation, 1925, S.
223--Municipality fails to pay surcharge |levied regarding
supply of electricity--Suit to recover--Notice under section
i f necessary.

Bonbay Electricity Surcharge Act (Bom.Act 19 of 1946)
Ss. 3, 4 and 6--Power of Commi ssi oner to i ssue
notifications |evying surcharge.

Indian Electricity Act (9 of 1910) Schedul e, cl
12--Sections 3 and 4 of Bonbay Act if ultra vires, 'cl. 12
of Schedul e.

HEADNOTE

The Ajner Electric Supply Co. Ltd. a licensee under the
Indian Electricity Act, 1910, entered into two  contracts
with the respondent-Minicipal Commttee, (i) for supplying
electricity for street lighting, and (ii) punping water from
the wells belonging to the respondent at a particular place.
The Bonbay El ectricity Surcharge Act, 1946, was extended to
t he provi nce of A mer  Metwar subj ect to certain
nodi fications. Thereafter, the Ajmer Electric Supply Co.
applied under s. 3 of the Bonbay Act, to the Chief
Conmi ssioner, for inposing the surcharge provided in  that
section, to neet its increased cost. The Chief Conmi ssioner
i ssued a notification and on the basis of that notification
the Alner Electric Supply Co. called upon the respondent by
a notice, to pay the surcharge detailed therein with respect
to the two contracts. As the respondent did not comply with
the demand, the appellant, with which the A nme'r Electric
Supply Conpany was analganated, filed a suit for the
recovery of the surcharge.

The trial Court decree.d the suit but the Hi gh Court set
asi de the decree on the grounds: (1) Before filing the suit
a notice as required by s. 233 of the A ner Mtwar
Muni cipalities Regulation, 1925, was not given; (2) The
Conmi ssioner’s notification inposing the i nmpugned surcharge
was beyond the provisions of the Bonbay Act, because of the
onmi ssion of certain words froms. 6 of that Act as extended
to A nmer Merwara; and (3) The rel evant provisions of the
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Bonbay Act. nanely, ss. 3 and 4 were ultra vires el. 12 of
the Schedule to the Indian Electricity
In appeal to this Court,

HELD: (1) No notice under s. 233 of the Ajmer Merwar
Muni ci palities Regulation was necessary before instituting
the suit. [438 E]

Under the section a notice is necessary when the suit is
filed against the Cormmittee only in respect of any act done
inits official capacity. The expression 'act’ includes an
illegal omssion; but. before an onission can be considered
as an illegal omission, it nust be shown that there was an
om ssion to discharge sone official duty inposed in public
interest. That is the non-discharge of the duty nust anount
to an illegality entailing penal consequences. [436 B, QG

In the present case, the appellant’s contention was that
it was entitled to recover fromthe respondent the anount of
surcharge claimed, while the respondent’s case was a
bonafi de contention, nanely, that the |evy of

431

surcharge was invalid. Under the Regulation it was the duty
of the respondent to di’scharge all its Iliabilities, but
failure to do so would not ordinarily nake it an illega

omi ssion, because, the respondent or its nenbers or office
hearers could not be punished for their failure to pay the
amount due to the appellant. [436 DG

Revati Mhan Das v. Jitendra Mhan Giosh, 61 1.A 171

appli ed.
Debendra Nath Roy 'v. Oficial Receiver, Al.R 1938
Cal . 191 approved.

Bhagchand Dagdusa Cujrathi v. ~ Secretary ~of State for
India, 54 I.A 338. distinguished.

(2) The provisions of s. 3 of the Bonbay Act enpower the
Chi ef Commi ssioner to | evy surcharge on the bills ‘for the
supply of electricity for street [Ilighting. Section 4
enmpowers the licensec to collect from the consuner the
surcharge levied. Municipal councils are not excluded  from
the operation of ss. 3 and 4 of the Act as extended to A nmer
Metwar. Simlarly, electrical energy supplied on the basis of
a contract is not excluded fromthe operation of s. 3. For
taking action on the basis of those sections no assistance
is needed froms. 6, and so, s. 6 as it stood originally _or
as nodi fi ed does not in any manner cut down the operation of
as. 3 and 4. Therefore, the H gh Court was Wong in its
deci si on that the notification issued by t he Chi ef
Conmi ssi oner | evying surcharge on the price of electrica

ener gy supplied for street lighting was wthout t he
authority of law. [440 CGE H, 441 A
(3) Since ’'Electricity’ is a concurrent 'subject,. the

Bonmhay Legi sl ature was conpetent to provide for the |evy of
surcharge so long as the relevant provision did not conflict
with any provision in any Central Act.C ause 12 of the
Schedule to the Indian Electricity Act, which is deemed to
form part of the licence under s. 3(f) of the Electricity
Act, does not conflict with ss. 3 and 4 of the Bonmhay Act.
The clause nerely prescribes a procedure for settling the
price of electricity supplied by the licensec for street
l'ighting and | ays down the nachinery for settling the price
if there is a dispute between the contracting parties. It
o.nly neans that the licensee cannot dictate its terns to
the authority responsible for street |ighting, but does not
fix the price to be paid or even the naxi mum price payable.
It inposes no fetters on the powers of the Provincia
Legislature in the matter of enhancing the price of
electricity supplied by the licensec for street [|ighting.
The Hi gh Court was, therefore, wong in holding that by
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i ncorporating cl. 12 into the |Iicenee the Centra
Legi sl ature i ntended that wunder no circunstances t he

l[iability of the consumer can be increased heyond what was
agreed during the continuance of the contract. [441 H 442
A- D]

(4) Under the notification inmposing surcharge, the
appel l ant, however, was not entitled to get any additiona
sum as regards the punping of water. Under the notification
surcharge is levied on the price of electrical energy
supplied under a contract. |In construing a contract it mnust
be read as a whole. So read, under the second contract, the
appel l ant only undertook to punmp water fromthe wells and
not to supply any electricat energy. [442 E-F, H|

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 706 of 1965.
432
Appeal’ fromthe judgnent and decree dated Septenber

22, 1964 of the Rajasthan High Court in D.B. First Appea
No. 67 of 1956.
Purshottam Trikandas-and 1. N. Shroff, for the appellant.
B.D. Sharma, for the respondent.
The Judgrment of the Court was delivered by

Hegde, J. This is plaintiff’'s appeal. The Amal ganmated
Electricity Co. Ltd. is the plaintiff - in the suit from which

this appeal arises. It sued the Mmnicipal Conmittee, A ner
through its Chairman.in suit No. 21 of 1951 in the court of
Sub Judge, first class, Ajmer. In that suit it clained a

sum of Rs. 93,520/2/1 as ~Surcharge due under certain
notifications issued by the Chief Conmissioner of . A mer.
Qut of the said sum a sum of  Rs. 28,837/12/5 was
claimed as being due as SUrcharge on the bills issued by it
in respect of the welectricity supplied by it to the
defendant for street lighting.. A sumof Rs. 58, 143/12/2 was
claimed as Surcharge on its bills in respect of the
electricity wutidised for punping water in pursuance of one
of its contracts with the defendant.  The bal ance anobunt was
claimed as interest on the anmount clained. That suit was
resisted by the defendant on various grounds. The tria
court substantially allowed the plaintiff's claim ~and
decreed the suit in a samof Rs. 44,461/11/9 with interest
and proportionate costs. The Hi gh Court of Rajasthan
accepting the appeal (No. 67 of 1956) of the defendant
dismssed the plaintiff’s suit. After obt ai ni ng a
certificate wunder Art. 133(1) (a) of the Constitution, the
plaintiff has filed this appeal

The High Court of Rajasthan dismssed the plaintiff’'s
suit on two grounds nanely (1 ) that before filing the suit,
no notice as required by s. 233 of the A ner . Mrwara
Muni ci palities Regulation, 1925 has been given and (2) the
notification of the Commissioner inmposing the impugned
Surcharge is either beyond the scope of the provisions  of
Bonbay El ectricity Surcharge Act, 1946 (Bonbay Ac’'t 19  of
1946) (to be hereinafter referred to as the Bonbay Act) as
extended to Ajner by the Central Governnment in pursuance of
the powers conferred on it under the Aj mer Merwar (Extension
of Laws) Act, 1947 or in the alternative the provisions of
the Bonbay Act are ultra vires cl. 12 of the .schedule to
the Indian Electricity Act, 1910 (to be hereinafter referred
to as the Electricity Act).

In view of the above findings the other pleas taken by
the d, efendant were not exami ned. W have to see whether
the decision of the High Court is in accordance with | aw.
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The material facts of the case are as foll ows:

A conpany known as Trustees Corporation (I) Ltd. took out
license fromthe Chief Commi ssioner of A nmer on 19-1-1928
433

under the provisions of the Electricity Act authorising it
to geneate and supply electrical energy within the municipa
limts of Ajmer and such extensions beyond those linits as
may be permitted by the Chief Conm ssioner fromtinme to tine

in accordance with the conditions nentioned in the |I|icence
(Exh. 1 ). Soneine later the said conpany transferred al

its rights and liabilities, Ajmer Electric Supply Co.,
Ltd. The A mer Electric Supply Co. Ltd. was | at er

amal gamated with the plaintiff’s conmpany as. ber the schene
of transfer approved by the Bonbay Hi gh Court. Fhe A ner
Electric Supply Co. Ltd. had en'tered into an agreenent
(Exh. 20) on 31-3-1932 with the Minicipal Committee, Ajmer
f or suppl yi ng electricity for street lighting and
mai ntaining the street lighting equipnents. By anot her
agreenment / (Exh. 21°) dated 15-3-1939, it undertook to punp
water from the wells belonging to Minicipal Committee at
Bhaont a.

On Septenber 3, 1948, the Governnen't of India in
exercise of the powers conferred on it by s. 2 of A ner
Merwar (Extension of Laws) Act, 1947, extended the Bonbay
Act to the province of Ajmer Merwar subject to certain
nodi fications. That notification anong other nodifications
omtted the words "or in any contract for energy or for
mai nt enance of street |ighting equipnment” found ins. 6
of the Bonbay Act. The other nodifications made are not
rel evant for our present purpose. After the extension of
the Bonbay Act to Ajmer Merwar the Ajnmer~ Electric SupplLy
Co., Ltd., applied under s. 3 of the Bonbay Act to the
Chi ef Commi ssioner for inposing Surcharge as provided in
that section to nmeet its increased cost. On Septenber 19,
1948, the Chief Comm ssioner directed that the Bonmbay Act
as nodified shall apply to two undertakings including A ner
El ectric Supply Co. Ltd., A mer. There was anot her
notification on Septenber 19, 1948 but that is not  rel evant
for our present purpose. On March 29, 1949, the Chief
Commi ssi oner issued the notification herein set out belowin
substitution of the notification issued by himon  Septenber
19, 1948.

"CH EF COW SSI ONER' S OFFI CE, AJMER
No. 6/5/48-LSG Dated Aj ner, the 29th
Mar ch, 1949.
To be substituted for the notification bearing the sane
nunber and date.
Orders by the Chief Conm ssioner, A nmer Merwara.
NOTI FI CATI ON
No. F/8-4-11(CC-H. Dated Aj ner, the 19th
Sept enmber 1948.

434

In exercise of the powers conferred by sub-sec. (2) of
sec. 3 of the Bonbay Electricity (Surcharge) Act 1946 (XI X
of 1946) as extended to the Ajner Merwara by the Governnent
of India, Mnis'try of Hone Affairs Notification No. 8/9/48-
Judicial dated the 3rd Septenber 1948, and in accordance
with the recomrendati ons made by the Electricity Advisory
Board constituted by him under sec. 35 of the Indian
Electricity Act, 1910, the Chief Conm ssioner, is pleased to
fix for a period of two years from the date of this
Notification, the following rates of surcharge on the
charges for energy leviable by the Ajmer and Beawar Electric
Supply Conpanies :--

(1) For supplies made under standard tariffs:
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(i) Aimer Electric Supply Co. Ltd., A nmer 20%
(ii) Beawar Electric Supply Co., Ltd., Beawar
15%

(2 ) For supplies nade under specia
contracts, ot her than those made W th
Muni ci pal Comrittee for street |ighting.

Ajmer Electric Supply Co., Ltd. A ner

and Beawar El ectric Supply Co. , Ltd.,
Beawar . --0. 007 of an anna per unit (Kw. hour)
per rupee increase in the price of oil beyond

the basic price of Rs. 90/- per ton.

(3 ) For supplies for Minicipal Street
Li ghti ng made under special contracts

Ajmer’ Electrictiy Co., Ltd., A mer,
Beawar Electric Supply Co., Ltd., Beawar.--0O
128 of~ an _-anna per nonth per each rupee
advance in price of fuel oil beyond the basic
price of Rs. 90/- per ton for each 60 wattage
lanp and prorate for | ower and higher wattage
| anps.

The surcharge is leviable on the actua
energy consunmed and not on the st andi ng
charges of nmotors and neters.

By order
Sdf - A N La
Secretary to the Chief Conmi ssioner
A mer Merwara."
On the basis of that notification the Ajmer Electric Supply
Co., Ltd. called upon the defendant by nmeans of a |awyers’
notice dated 16-8-1951 to pay the surcharge det ail ed
t herein. As the defendant did not comply with the demand
nade, the plaintiff after the analgamation nen. ti oned
earlier instituted the present suit.
435
It is not necessary to deal with the various pleas taken
by the defendant in resisting the plaintiff’'s suit. Sone
of those pleas have been given up; sone have not been
considered by the H gh Court. The plaintiff’'s suit has been
di smissed by the H gh Court solely on the grounds nentioned

above. If the plaintiff succeeds sati sfying this Court
that the view taken by the H gh Court is wong then the
matter wll have to go back to the H gh Court for decision

on questions |eft undecided.

We shall first take up the question of notice under  s.
233 of Ajmer Merwar Mnicipalities Regulation. The
contention of the defendant is that the notice issued is
invalid inasnmuch as the sane was issued on behalf of the
Ajmer Electric Supply Co. Ltd. after that conpany. was
amal gamated with the plaintiff. The next ground of ~attack
is that the said notice is invalid because it does not set
out the name and the place of abode of the “intending
plaintiff. These contentions have conmended thenselves to
the |earned Judges of the High Court. Section 233 of the
Aj mer Merwar Municipality Regul ati on prescribes:

"Section 233: Suits against Commttee
or its officers. No suit shall be instituted
against a Committee, or against any nmenber
of ficer or servant of a Committee, in respect
of any act purporting to be done in its or his
of ficial capacity, until the expiration of one
nonth next after notice in witing has been
in the case of a Conmmittee, delivered or left
at its office, and in the case of an officer
or servant, delivered to himor left at his
of fice or place of abode, stating the cause of
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action and the nane and place of abode of the
intending plaintiff; and unless the plaint
donmai ns a statenent that such notice has been
so delivered or left:

Provided that nothing in this section

shall apply to any suit instituted under
section 54 of the Specific Relief Act, 1877.
(I of 1877)."

So far as suits against public officials are
concer ned this section is an exact

reproduction of s. 80, Civil Procedure Code.
But s. 80, Civil Procedure Code has two parts

nanel y:
(1) Suits against Governments and
(2) Suits  against public officers in

respect of —acts purporting to be done by
t hose public officers in their of ficia
capaci ty.
So far as suits against Governments are concerned, they
cannot ' be ~validly instituted without giving a notice as
required by s. 80, CGvil Procedure Code. But when we cone

to suits against public officers, s. 80, Civil Procedure
Code applies only to suits in respect of any "act’
purporting to be done by a public officer and

436

that in his official capacity. Hence before s. 80 can be
relied on in any suit against a public officer, it nust be
shown that it is a'suit in respect of an 'act’ purporting to
be ’'done by him'in his dial capacity. In view of the
provi sions of 'the General C auses Act, the expression ’act’
al so includes illegal omssions. Therefore if the suit does
not relate to any "act’ or 'illegal om ssion’ purporting to
be done by a public officer in his official capacity,. s. 80
will not have any application. Similar is the position
under s. 233 of the Ajmer Merwar Minicipalities Regulation

The stand taken by the plaintiff is that in the  instant
case no notice under s. 233 of Ainmer Merwar Municipalities
Regul ati on was necessary; alternatively it was urged that if
such a notice is necessary, the notice issued conplies with
the requirements of Jlaw If the first alternative is
accepted there is no need to go into the question-as to the
validity of the notice issued.

In the suit, the plaintiff does not conplain of any act
done by the defendant nor does it say that the defendant was

guilty of any illegal om ssion. The plaintiff’s case is as
mentioned earlier that in view of the notification issued by
the Chief Conm ssioner on March 29, 1949 [Exh. 13(B)], it

was entitled to recover from the defendant 'the anpunt
claimed. The stand taken by the defendant is that the /| evy

of surcharge is invalid. Whet her the contention is
sustainable or not there is no doubt that it is bona fide
contenti on. That contention had commended itself ‘to the
H gh Court. Every omission is not an illegal omssion.
Bef ore an om ssion can be considered as an illegal omission

it must be shown that the official concerned had omtted to
di scharge some official duty inposed on him in public

i nterest. The om ssion in question nust have a positive
content init. |In other words the nondischarging of that
duty rmust anount to an illegality. W are told that under

the provi si ons of the A mer Met war Muni ci palities
Regul ation, it 1is the duty of the Minicipal Council to
di scharge all its liabilities. In that connection reference
was made to certain provisions of the said Regul ation. But
the failure on the part of the Municipality to discharge its
l[iabilities will not ordinarily become illegal om ssions.
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The municipality or its nenbers or office bearer cannot be
puni shed for their failure to pay the anbunt due to the

plaintiff. To put it differently the onission conplained
does not entail any penal consequence for the public
of fici al responsible for it. If every om ssi on is
considered as an illegal om ssion and therefore an ’act’

either within the meaning of s. 80, Civil Procedure Code or
s. 233 of the Ajrner Merwar Miunicipalities Regulation then
the distinction between the first part of s. 80, GCvi
Procedure Code and its second part disappears. |If that is
so, k follows that in every suit against a public officer
relating to his public duty, the issuance of a notice is a
condition precedent. That in our opinion would be rewiting
the section.

437

It is true that in Bhagchand Dagdusa Guirathi and ors.
v. Secretary of State for India(l) the Privy Council laid
down that s. 80 should be strictly conplied with and is
applicable to all forns of action and all kinds of reliefs
cl ai med against the Governnment. But here in this case we are
not concerned with a claim  against t he CGover nment .
Therefore that decision has no application to the facts of
the present case. The case which is relevant for our
present purpose is Revati Mohan Das v. Jatindra Mdhan
Ghosh(2). Therein/a manager of an estate appointed under s.
95 the Bengal Tenancy Act, 1885 executed a nortgage in
favour of the predecessor of the plaintiff - therein after
obt ai ni ng the sanction of the local court. The successor of
t hat manager failed to discharge the nortgage debt .
Consequently the plaintiff brought a suit against him for
obtaining a nortgage decree. ~That suit was resisted on the
ground that the plaintiff had failed to give the notice
prescribed by s. 80, Civil Procedure Code before instituting
the suit. That pl ea succeeded in the  Hi gh Court. The
Judicial Committee of the Privy Council reversed the decree
of the H gh Court holding that the failure on the part of
the resportdent to discharge the nortgage cannot be
considered as an 'act'within the neaning of s. 80, /CGvi
Procedure Code. In the course of the Judgnment Sir ~George
Lowndes speaking for the Board observed thus:

"On the alternative contention their Lordships are
unable to hold that non-paynent by respondent 1 is an " act
purporting to be done by’ the manager ’'in his officia
capacity’. Under the general definitions contained in— s.
3, GCeneral dauses Act, 1897 an 'act’ might -include an
illegal omssion but there clearly was no illegal ~omi ssion
in the present case. It is also difficult to see how nmere
om ssion to pay either interest or principal could be an act
purporting to be done by 'the nmnager in his officia
capacity." (enphasis supplied).

At this stage we would like to enphasis the observations

of their Lordships; "but clearly there was no \illega
om ssion in the present case." This observation shows  that
a nmere om ssion to discharge the debt wi thout any thing nore
is not an illegal omission. It is true that in that case,
the court proceeded further and observed:

"The nortgage inposed no personal liability wupon the

manager, but nerely provided that if paynent was not rmade
the nortgagee woul d be entitled to realize his dues by sale
through the Court, and this was all that the appellant
sought by his suit. The manager for the time being no doubt
had an option to pay in order to save the sale, but
failure to exercise an option is not in any sense a breach
of duty. The appellant made no cl ai m agai nst

(1) 54 1. A 338. (2) 61 1. A 171.
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438
respondent 1 personally. He was there only as representing
the estate of which the sale was sought. In their

Lordshi ps’ opinion, such a suit is not within the ganbit of
s. 80 and no notice of suit was required."

It is possible to read this passage as nmerely setting
out the facts of that particular case and the -equitable
consi derations arising therefromand not as the ratio of the
deci si on. Even if we consider that passage as one of the
reasons given in support of the decision, the strength of
the earlier ratio is not weakened. The interpretation placed
by us on that decision is the sanme as that placed by the
Calcutta High Court in Debendra Nath Roy v. Oficial
Receiver(1). M. Sharna read to us several decisions of
the various H gh Courts wherein it has been laid down that
a suit brought in respect of breach of contract by a public
official is an act wthin the meaning of s. 80 GCivi
Procedure Code. Simlarly, illegal om ssions have been held
to be "act's’ under that section. In some of the decisions it
was held that the second part of s. 80, Civil Procedure Code
applies only to actions on torts conmitted by public

officials, in the dischargeof their public functions.
There is conflict of judicial opinion on that point. For
our present purpose it is not necessary to resolve that
conflict. Suffice it to say that in the present case, the
plaint does not conplain of any 'act’ or even an illega

omi ssion on the part of the defendant. Hence we agree wth
M. Purshottam Tricundas that no notice under 's. 233 of the
Aj mer Metwar Municipalities Regulation was necessary before
instituting the suit. In that viewit is not necessary to
consi der whether the notice relied on by the plaintiff neets
the requirenents of the | aw.

This takes us to the validity of the notification issued
by the Chief Comm ssioner of Ajmer on March 29, 1949 |evying
certain surcharges on the consuners of electricity supplied
by the plaintiff. Section 6 of the Bombay Act as it
originally stood read:

"The provisions of the Act shall /apply
notwi t hstanding anything in any other l'aw or
any licence or sanction granted under the
Principal Act or in any contract for energy or
mai nt ai ni ng street |ight equipnents.”

The notification extending this Act to A ner
Metwar nodified that section and the nodified
section reads:

"The provisions of the Act shall apply
notw t hstanding anything in any other |law or

any licence or sanction granted under. the
principal Act."
The words 'Principal Act’ refer to the Electricity Act. O

the basis of this nmodification it is urged on behalf of the
r espondent
(1) A I.R 1938 Cal. 191
439
that the Chief Conmi ssioner was not conpetent to Ilevy the
i mpugned surcharge. Fromthe fact that certain words were
omitted ins. 6, we are asked to assune that the GCovernment
of India intended that no surcharge should be |levied on the
bills issued to the defendant for the supply of electrica
energy for street lighting. W do not know why the words in
guestion were onmtted froms. 6. But to our mnd the
om ssion of those words does not in any nmanner affect the
provi sions contained in ss. 3 and 4 t he Bombay Act. Now
we shall set out ss. 3 and 4 of the Bonmbay Act. They read:
"Section 3 .--( 1) Any Ilicense or
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sanction-holder may apply to the Provincia

CGovernment in the prescribed formfor

fixing a
rate of surcharge on the charges for energy or
street lighting equipment leviable by him
under the terms of his licenee, sanction or
contract, as the case nay be. Such
application shall be acconpanied | by such
cal cul ati ons as may be prescri bed.

(2) On receipt of an application under
sub-section (1) the Provincial CGover nirent
may, if it considers that a surcharge is
desirable ‘in the case of such |licensec or
sanction-hol der, by order notified in the
Oficial Gazette, fix the rate of surcharge.

(3) The rate of surcharge fixed under
sub-section (2) shall not exceed:

(a) ~ 331/2 per centuries in the case of
undertaki ngs where diesel oil is used for the
generation of energy,

(b) 20 ~per centuries in the case of
undertaki ngs where steam is used for the
gener ation of energy.

(4) In the order fixing the rate of
sur char ge under sub-section (2), the
Pr ovi nci al Gover nirent nay speci fy such
conditions as it may think fit -to be observed
by the'licensee or sanction-hol der

(5) W t hout prej udi ce to t he
generality of the power contained in sub-
section (4), the Provincial Government nay
require the execution of an undertaking in the
prescri bed form by t he i censec or
sanction hol der that his profits in excess of
the prescribed limts shah be transferred to a
Rates Stabilization Reserve for prescribed
pur poses.

(6) The Provincial Governnent may at any
time enhance or reduce by a like  order the
rate fixed under sub-section (2).

440

Sec. 4 :--Upon the rate of surcharge
being fixed by the Provincial Governnent from
time to time in accordance with this Act, it
shall not be lawful for <the Iicensec or
sancti on-hol der concerned except wth the
previ ous sanction of the Provincial Governnent

to charge at other than charges
arged at
the rate for the time being so fixed
Provided that no surcharge  or any

subsequent revision thereof shall af f ect
charges leviable for any period not covered by
the rel evant order of the Pr ovi nci al
Gover nnent . "

The provisions contained therein clearly enpower the
Chi ef  Commi ssi oner to levy surcharge on t he bills
for the supply of electricity for street [ighting.
Section 4 enmpowers the licensec to collect fromthe consuner
the surcharge levied. Minicipal Councils are not excluded
from the operation of ss. 3 and 4 of the Bonbay Act as
extended to Ajmer Merwar. Simlarly electrical energy
supplied on the basis of a contract is not excluded fromthe
operation of s. 3. That nuch is clear fromthe | anguage of
that section. We see no reason to read into that section an

surch
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exception in the case of Municipal Councils or electricity
supplied for street lighting under a contract. Section 6
does not in any nmanner cut down the operation of ss. 3 and
4. In our opinion that section as it stood originally or as
nodi fied has no inmpact on ss. 3 and 4. Charges for the

supply of energy for street lighting are ordinarily payable
by the Muinicipal Councils. General ly speaking it is the
Muni ci pal Councils that provide street lighting. Possibly s.
6 was included in the Bonbay Act as a matter of abundant
cauti on. It is not denied that the Bonbay | egislature had
conpetence to enact that Act. W shall presently exam ne
the contention that Act is ultra vires the provisions of
Electricity Act and therefore the provisions of that Act
should not be given effect to. But for the present we are
assum ng that Act is valid and proceed to exam ne the inpact
of s. 6 on ss. 3 and 4. W think that s. 6 does not in any
manner control ss. 3 and 4. The intention of a |egislature
or its delegate has to be gathered fromthe | anguage of the
statutory provisions and not fromwhat it failed to say. |If
because of nodification of s.” 6, the provisions contained in
ss. 3 &4 could not be applied in the case of supply of
el ectrical energy for street lighting under a contract then
it could have been said that the notification issued by the
Chi ef Conm ssioner ‘'was without the authority of |aw But
that cannot be said in this case. The provisions in ss. 3
and 4 are self contained provisions. For taking action on
the basis of those sections no assistance is needed from s

6. Therefore we think the H gh Court was wong in opining
that the notification.issued by the Chief

441

Conmi ssi oner | evying surcharge on the price of the

electrical energy supplied for street lighting was " without
the authority of |aw.

We shal | now exam ne the  contention t hat t he
notification issued by the Chief Conm ssioner on March 29,
1949 is ultra vires the provisions-of the Electricity Act.
On this aspect the argunent on behalf of the respondent
proceeded thus: Section 3(f) of that Act provides 'that the
provisions contained in the Schedule shall be deenmed 'to be

incorporated with, and to form part of, -every licence
granted under this Act save in so far as they are  expressly
added to, varied or excepted by the Iicence, and shaH

subject to any such additions, variations or exceptions
which the State Governnent is hereby enmpowered to nake
apply to the undertaki ng authorised by the license:

(Proviso is not relevant for our present purpose)
Clause 12 of the Schedule as it stood at the relevant tinme
read:

"XIl. CHARGE FOR SUPPLY FOR PUBLIC
LAMPS. - -

The price to be charged by the |icensec
and to be paid to himfor energy supplied for
the public lanps, and ’'the node in which those
charges are to be ascertained shall be settled
by agreement between the |icensee and the
(State Governnment) or the |ocal authority, as
the case nmay be, and, where any difference or
di spute arises, the matter shall be deterni ned
by arbitration.”

The argunent proceeded that the Electricity Act which i s
a central legislation |ays dowmn that the price to be charged
by the licensee and to be paid to himfor the electrica
energy supplied for street lighting shall be settled either
by agreement between the |icensee and the State Governnent
or the local authority as the case may be or, and, where any
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di fference or dispute arises the natter shoul d be determ ned
by arbitration; the price so fixed cannot be altered in any
manner; |evying surcharge is but one node of enhancing the
price to be paid; such a course is violative of cl. 12 of
the Schedule in the Electricity Act; hence it nust be held
that the Chief Conmm ssioner had no power to I|evy any
surcharge which would interfere with the mandate of cl. 12.
It was not said before us nor before the High Court that the
Bonbay |egislature had no conpetence to enact the Act.
El ectricity is a concurrent subject both under t he
Constitution as well as under the Governnent of India Act,
1935. Therefore quite clearly the Bonbay |egislature had
conpetence to provide for the | evy of surcharge so long as
the relevant provision did not conflict with any provision
in any central Act. Hence the question is whether ss. 3 and
4 are in conflict
442
with cl. 12 of the Schedule of the Electricity Act ? If the
two can /co-exist “then there is no question of conflict
bet ween t'he 't wo.

We see no conflict between cl. 12 of the Schedule in the
Electricity Act and ss.~ 3 and 4 of the Bonbay Act. Cl ause
12 prescribes a procedure for settling the price of

electricity supplied by the licensee for. street [|ighting.
It nerely lays down the nachinery for settling the price if
there is dispute between the contracting parties. That

cl ause does not fix the price to be paid or even the maxi mum
price payable. W fail to see how that clause takes away
the power fromthe State legislature to inpose additiona

burden on the consuner. All that clause nmeans is that the
i censec cannot dictate his terns to t he authority
responsible for street lighting. W are unable to agree
with the learned Judges of the H gh  Court that in
i ncorporating cl. 12 of the ~Schedul e, t he centra

| egi sl ature i ntended that under no ci rcunst ance t he
l[iability of the consuner can be increased beyond what is
asked during the continuance of the contract. In our
opinion it inposes no fetters on the powers  of the
provincial legislatures in the natter of

hanging the price of the electricity supplied by the
licensec for street l|ighting.

For the reasons nmentioned above we are unable to agree
with the High Court that either the suit is bad because of
want of a valid notice under s. 233 of the A nmer Merwar
Muni ci palities Regulation or that the notification inposing
surcharge is invalid for any reason

Under the notification inposing surcharge the  plaintiff
is not entitled to get any additional sumas regards. the
punping of water. Under that notification to the extent it
is applicable to this case surcharge is levied only on the
price of electrical energy supplied under a contract for
street lighting and not in respect of the price of the
el ectrical energy used for pumping water. Under Exh. 21 the
plaintiff entered into an agreenment to punp water for a
fixed consideration. For so doing it may have to utilise
the electricity produced by it but that does not anpbunt to
supplying electricity to the Minicipal Council nuch Iess
supplying electricity for street lighting. Fromel. 8 of
that agreement it is seen that the parties to that agreenent
contemplated the pumping of water by wusing G Engines
though ordinarily it was expected that it will be done by
electrical energy. It is true that el. 20 of the agreenent
provides that the Minicipal Council shall have first claim
over other consuners for the supply of energy for punping
such guantity of water as may be required fromthe wells
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at Bhaonta. |In construing the true nature of the contract
entered into between the parties. the contract has to be
read as a whole and if so read it is clear that what the
plaintiff wundertook was to punp water from the wells in
guestion and not to supply any el ectrical energy.

443

Hence we are in agreenent with the | earned Judges of the
High Court that the plaintiff's case in this regard should
fail.

M. Sharma urged that the H gh Court had not t hought
it necessary to decide certain contentions advanced on
behal f of the defendant in view of its conclusions set out
earlier. He told us that the defendant had pl eaded that the
plaintiff failed to prove the quantum of surcharge payable
by the defendant. It also contended 'that the notification
under whi ch t he surcharge is | evi ed cannot have
retrospective operation and that no surcharge was |eviable
under that notification on the charges in respect of
mai ntai ning street-1ighting equi pments. According to the
| earned 'Counsel for the plaintiff there is no nerit in any
one of these contentions. As mentioned earlier the High
Court has not gone into these contentions. It is for that
court to examne those contentions. This court does not
ordinarily exam ne contentions which have not been exam ned

by the appellate/'court. It is best that these questions
shoul d be gone into by the H gh Court.
In the result we allowthis appeal, set aside the

judgrment of the High Court and remand the case back to the
H gh Court for deciding the issues that remain to be

deci ded. The costs of this appeal shall be costs in the
cause.
V.P.S. Appeal al | owed.
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