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1. Leave granted.

2. Chal l enge in this appeal is to the judgnment of a Division

Bench of the Madras Hi gh Court dismissing the appeal of the
appel | ant and uphol di ng the conviction for offence punishable
under Section 498-A of the Indian Penal Code, 1860 (in short
the "IPC) recorded and inposed by the |l earned District and
Sessions Judge, Karur in S.C. No.1/2004. Several persons

who had faced trial had preferred the appeal. Accused Nos.1l to
5 and 7 i.e. present appellant were found guilty of offence
puni shabl e under Section 498-A I PC. Accused Nos.1 to 5 were
found guilty under Section 302 |PC.

3. In appeal it was held that A-1 and A-2 were guilty of
of f ence puni shabl e under Section 302 | PC and, therefore, their
conviction as recorded by the trial Court was affirned.
Conviction of A-3, A-4 and A-5 for offence punishabl e under
Section 302 I PC was set aside. In respect of offence puni shable
under Section 498-A the conviction in respect of A1 to A5

and A-7 was confirmed. Appellant is A-7.

4. Background facts as projected by prosecution in a
nutshell are as foll ows:

The marriage between A-1 and Syed Ali Fathi ma

(hereinafter referred to as the deceased) took place on
22.4.2001. A-2 is the brother of A-1. A-3 and A-4 are the
sisters of A-1 and A-5 is the nother and A-6 is the father of A-
1. A7 is the aunt of A-1. PW1 is the nmother of the deceased.
At the time of marriage, PW1 paid Rs.5,000/- and three
sovereigns of gold jewels and after a period of two nonths, A1
went over to Mumbai seeking for a job. All the other accused
ill treated the deceased stating that the dowy denmand was not
met. Prior to the occurrence, A-1 cane from Munbai. PW1

was sunmoned. At that time, there was a denand from A-1,

A-2 and A-7, the appellant that 10 sovereigns of gold and a
sum of Rs.5,000/- towards "Seervarisal" for Ranzan must be

paid i mediately. A-7, the appellant, who was present at that
time informed PW1 that she can pay the said demand within

a period of two nonths.
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PW2 is closely related to PW1. On 6.3.2000 he canme to
Pal | apatti and went to the house of PW1. PW2 was infornmed
by PW1 that there was a dowy demand fromthe side of the
accused. A marriage was schedul ed to take place in the house
of a nei ghbour which is next to the house of A-1 and hence on
8.3.2002, PW2 cane there between 11.00 a.m and 12 noon
He was chatting with the said nei ghbour. Since PW2 knew
that there was a dowy denmand, he decided to neet the
deceased in her house for that purpose. Wen he was just
getting down through the stair case, he was able to see the
house of the deceased Fathima. A wi ndow was open through
whi ch he was able to see within 10 feet. At that tinme, A-1 and
A-2 strangul ated the deceased Fathima with a rope and A-3
and A-4 caught hold of both the arnms. On seeing this, PW2
was shocked. When he was w t nessing the occurrence, A-2
saw PW2. |Imedi ately, PW2 went over to the place of PW1.
But he could not nmeet anybody and he went over to his native
pl ace, /Sal.em and returned on 9. 3.2002.

When PW 1 went to the house of the accused, the wife of
A-2 | ocked frominside and informed that the deceased
Fat hi ma was upstairs. Wien PW1 went upstairs, she found
only the dead body of ‘her daughter and PW1 was able to see a
ligature mark around the neck of the deceased. PW1
i medi ately cane back and inforned the rel atives and
proceeded to the Police Station. PW13 the Sub Inspector of
Police was on duty on the day of occurrence. PW1 gave a
conpl ai nt at about 1700 hrs which is marked as Ex.P-1 on the
strength of which a case cane to be registered in Crine No.
49/ 2002 under Section 174 of the Code of Crim nal Procedure,
1973 (in short the "Code'). Ex.P-11, the FIR was dispatched to
the Court. On receipt of the copy of the FIR,"PW14 the Deputy
Superi nt endent of Police took up investigation, proceeded to
the scene of occurrence, nade inspection and prepared Ex.P-2
the observati on Mahazar and Ex.P-12 the rough sketch. He
al so sent a copy of the FIR to PW10, the Revenue Divisiona
Oficer. PW10, the Revenue Divisional Oficer, on receipt of
the copy of the FIR proceeded on the place and al so conduct ed
i nquest on the dead body in the presence of witnesses and
prepared Ex.P-9, the Inquest Report, wherein he opined that it
was not a case of suicide but it was the death by hom cide: He
al so made enquiries fromthe w tnesses including the accused.
Fol | owi ng the same, the dead body was subjected to post
nortem by PW9, the doctor attached to the Governnent Head
Quarters Hospital, Karur, who opined that the deceased
appeared to have di ed of asphyxia due to strangul ation about
24-36 hours prior to autopsy.

Oiginally, the case was registered under Section 174 of
the Code. Later it was converted into one under Section 498-A
and 302 | PC and the express FIR (Ex.P-13) was dispatched to
the Court.

Pendi ng investigation, A-1 to A-6 were arrested. A-2 cane
forward to give confessional statenent voluntarily and the
sanme was recorded by PW13, the Deputy Superintendent of
Police in the presence of witness, pursuant to which A-2 has
produced M O 1- Nyl on rope which was recovered under a
recovery Mahazar, Ex.P-1.

On conpletion of the investigation, the Investigating
Oficer filed the report. The case was conmitted to the Court of
Sessions. Necessary charges were franed. In order to
substantiate the charges | evel ed agai nst the accused, the
prosecuti on exam ned 16 w tnesses and relied upon 13
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exhibits and 3 material objects. On conpletion of evidence on
the side of the prosecution, the accused were questioned
under Section 313 of the Code as to the incrimnating

ci rcunst ances found in the evidence of the prosecution

wi t nesses which they denied as fal se. The accused exani ned
three witnesses who were all Medical Oficers through whom 5
exhibits were al so nmarked.

The accused persons pl eaded i nnocence and, therefore,
trial was held and conviction was recorded and sentence
i mposed as noted above.

5. In support of the appeal, |earned counsel for the
appel l ant submitted that there was no evidence so far as the
present appellant is concerned to show that any denmand for
dowy was nmade by her. The witnesses had not stated that she
was present when the demand was nmade. Therefore, it is
submtted that the trial Court and the Hi gh Court erred in
di recting her conviction

6. I'n_response, |earned counsel for the respondent-State
supported the judgnment of the-trial Court and the appellate
Court.

7. Section 498- A appears in Chapter XX-A | PC

8. Subst antive Section 498-A | PC and presunptlve Section

113-B of the Indian Evidence Act, 1872 (in short the 'Evidence
Act’) have been inserted in the respective statutes by the
Crimnal Law (Second Amendment) Act, 1983 and by the

Dowy Prohibition (Amendnent) Act, 1986 respectively.

9. Section 498-A of | PC and Section 113-B of the Evidence
Act include in their anmplitude past events of cruelty. Period of
operation of Section 113-B of the Evidence Act is seven years,
presunption arises when a wonan conmitted suicide within a
peri od of seven years fromthe date of narriage.

10. Section 498A reads as foll ows:

"498A: Husband or rel ative of husband of a
worman subj ecting her to cruelty- Woever,
bei ng the husband or the relative of the
husband of a wonan, subjects such wonan

to cruelty shall be punished with

i mprisonnent for a termwhich may extend to
three years and shall also be liable to fine.

Expl anation \026 For the purpose of this section
"cruelty’ neans \ 026

(a) any wilful conduct which is of such a
nature as is likely to drive the woman to
conmit suicide or to cause grave injury or
danger to life, linb or health (whether nenta
or physical) of the wonan; or

(b) harassment of the woman where such
harassment is with a view to coercing her or
any person related to her to nmeet any

unl awf ul demand for any property or val uabl e
security or is on account of failure by her or
any person related to her to nmeet such
demand. "
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"113B: Presunption as to dowy death- Wen
the question is whether a person has
conmitted the dowy death of a wonan and it
is shown that soon before her death such
worman has been subj ected by such person to
cruelty or harassnent for, or in connection
wi th, any demand for dowy, the Court shal
presune that such person had caused the
dowry deat h.

Expl anati on \ 026 For the purposes of this section
"dowy death’ shall have the sane neani ng as
in Section 304-B of the I'ndian Penal Code (45

of 1860)."

11. Consequences of cruelty which are likely to drive a
worman to conmit suicide or to cause grave injury or danger to
life, linb or health, whether nmental or physical of the woman

is required to be established in order to bring home the
applicati'on of Section 498A I'PC. Cruelty has been defined in
the Explanation for the purpose of Section 498A. Substantive
Section 498A | PC and presunptive Section 113B of the

Evi dence Act have been inserted in the respective statutes by
Crimnal Law (Second Anendnment) Act, 1983. It is to be noted
that Sections 304B 'and 498A, | PC cannot be held to be
nmutual Iy inclusive. These provisions deal with two distinct
offences. It is true that cruelty isa comopn essential to both
the Sections and that has to be proved. The Expl anation to
Section 498A gives the neaning of 'cruelty’.

12. The object for which Section 498-A 1 PC was i ntroduced is
anply reflected in the Statenent of Objects and Reasons while
enacting the Criminal Law (Anendnent) Act 46 of 1983. As
clearly stated therein the increase in the nunber of dowy
deaths is a matter of serious concern. The extent of the evi

has been comrented upon by the Joint Conmittee of the

Houses to exanine the work of the Dowy Prohibition Act),

1961. In sonme cases, cruelty of the husband and the relatives

of the husband which culminate in suicide by or murder of

t he hel pl ess wonman concerned, constitute only a snal

fraction involving such cruelty. Therefore, it was proposed to
amend | PC, the Code of Crimnal Procedure, 1973 and the

Evi dence Act suitably to deal effectively not only with cases of
dowy deaths but also cases of cruelty to married wonen by

the husband, in-laws and rel atives. The avowed object is to
conbat the nenace of dowy death and cruelty.

13. So far as the present appellant is concerned, the evidence
i s inadequate to show that she was party to any demand for

dowy. In fact, PW1 stated that when she went to the place of
her daughter appellant was present alongwith A-1 and A-2.

The said A-1 demanded jewels and presentation of Rs.5,000/-

for Ranzan. She accepted that she told A-1 and A-2 that she

will send the sane within a week. The next statenent of this
witness is very significant. She (appellant) told that two
nonths’ tinme will be sufficient for offering the presentation. In
ot her words, she did not nmake any demand for dowy. That

aspect has been accepted by PW1. Significantly, this wtness

in her cross exam nation had admtted that appellant is

residing at Coinbatore for the |ast 35 years. She has
categorically admtted that while she went to the house of her
daughter, she (appellant) was not present. Therefore, there is

no evidence to show that appellant was either present when

the demand was nmade or she herself made any demand.
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14. Above being the position, the prosecution has failed to

establish the accusati ons agai nst the appellant. Therefore, her

convi ction cannot be maintained and is set aside. She was

rel eased on bail by order dated 22.2.2008. In view of the order
of acquittal, bail bonds shall stand discharged.

15. The appeal is allowed.




