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ACT:

I ndi an Successi on Act,

1924- Sect i on 63- W11 - Mde of pr ovi ng- Requi renent s
prescri bed to be ful fill ed-Suspicious ci rcunst ances-
Genui neness of wi |l questioned-Onus on propounder to explain
to court’s satisfaction-Onus-Nature of.

Constitution ‘of India, 1950-Article 136-Appeal-WII-
Mode of provi ng- Requi renent s- Genui neness of will questioned-
Duty of propounder to explain the suspicious circunstances.

Constitution of India, 1950-Article 136-Appeal -WII-
Made of  provi ng- Suspi ci ous ci rcunstances-Hi gh Court’s
failure to appreciate-WII| not proved to be genuine.

HEADNOTE:
Respondent No. 1's grand father’s brother had two sons,
Ganga and Ranga and daughter, Banti. Ranga and Banti died

during the life tine of Ganga. The appellant was Banti’s
daught er.
On 2.10.1968 Ganga executed the wll  in question

bequeat hi ng his one-third share in the property to
respondent No. 1.

On  10.10.1968 Ganga died. On his death proceedings
regarding mutation of the lands were initiated. Respondent
No 1. sought nutation in his favour on the basis of the
will, whereas the appellant as the nearest ‘heir clainmed
mutation in her favour.

The nmutation was sanctioned in favour of the appellant
on the ground that the will was not genuine.

A suit for declaration was filed by the respondent No.1
claimng the one-third share of dem sed Ganga on the ‘basis
of the will.

The defendant-appel |l ant questi oned the genui neness  of
the will and the plaintiff-respondent disputed that the
appellant was not the daughter of the sister of the
testator.

31

The suit was decreed in favour of the plaintiff-
respondent No. 1 holding that the will was genuine and the
appel l ant was the daughter of the sister of the testator.
Ganga.

The appeal filed against the decree was allowed. The
appel late court held that the will was not a genuine
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docunent executed by Ganga in as nuch as there were certain
features which threw suspicion with regard to its valid
executi on.

The second appeal filed by the plaintiff-respondent No.
1 was allowed by the High Court, which restored the judgnent
of the trial court on the viewthat the will was executed
val idly.

Thi s appeal by special |eave was filed by the aggrieved
def endant agai nst the judgnment of the H gh Court.

Al'l owi ng the appeal filed by the defendant, this Court,

HELD : 1.01. The node of proving a wll does not
ordinarily differ fromthat of proving any other document as
to the special requirenment prescribed in the case of a wll
by Section 63 of the Indian Succession Act. [34F]

1.02. The onus ~of proving the wll is on t he
circunstances surrounding the execution of the will, proof
of testanentary capacity and signhature of the testator as
required by law.is sufficient to discharge the onus. [34(Q

1.03. \Where, there were suspicious circunstances, the
onus would be on the propounder to explain them to the
sati sfaction of the Court before thewill could be accepted
as genuine. Such suspicious-circunstances may be a shaky
signature, a feeble mind and unfair and unjust disposal of
property or the propounder hinself taking a |eading part in
the making of the will ‘under which he receives a substantia
benefit. The presence of suspicious circunstances makes the
initial onus heavier and the propounder rmust renove al
| egi ti mat es suspi ciion before the docunment can be accepted as
the last will of the testator. [34H, 35A]

H.  Venkat achal a lyengar v. B.N. Thi mmjama and Os.,
[ 1959] Supp.1 SCR 426; Rani Purnima Devi v. Kumar  Khagendra
Narayan Dev., [1962] 3 SCR 195 and Jaswant Kaur v. Anmrit
Kaur & Ors., [1977] 1 SCR 925 foll owed.

32

2.01 The Hi gh Court has failed to attach sufficient
i mportance to the various suspicious features relating to
execution of the will that were pointed out by the appellate
court. The Hi gh Court has not even noticed the fact that
the testator had died within eight days of the execution of
the will and there is arecital in the wll that the
testator had been ill for a long tinme and was seriously il
at the time of execution of the will. In view of the -said
recital, it was necessary for the plaintiff-respondent no. 1
to adduce satisfactory evidence with regard to the nature of
the illness of the testator and about his nental capacity to
execute the will [37A-C

2.02 The incorrect statenents in the will with regard
to testator having no sister and respondent no.1l being. his
real brother have to be considered. [37C

2.03. The circunstances that the testator had not put
his signature and had put only his thunb inpression on the
will, has been brushed aside by the Hi gh Court on the view
that there is no evidence on record with regard to the
literacy of the testator. The Scribe PW1, has stated that

Ganga Singh was literate person and had been witing
receipts etc. even earlier. |In the circunstances, it was
necessary for t he pl ai ntiff-respondent to adduce

satisfactory evidence to show why, instead of signatures,
the thunb inpression of the testator was obtained on the
will. [37D E]

2.04. Another significant feature which has been
brushed aside by the H gh Court is about the role of
respondent No. 1 in the execution of the will under which he
is the sole legatee. The will was executed outside the
resi dence of respondent No.1 on a bahi brought by Tara Si ngh
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the son of respondent No. 1. The respondent No.1l has nmde
contradictory statenents about his presence at the tine of
execution of the wll. The Hgh Court has ignored the
contradictions in the statement of respondent No.1,by a
simpl e observation that this |apse on the part of respondent
No.1l may be due to faulty nenory or nmay be he was trying to
avoid the criticism that he has tried to exercise sone
influence to get the will executed in his favour. Only two
of the five attesting witnesses have been exam ned. Both of
them viz.,P.W2 and P.W 3 have nmade an effort to deny the
illness of the testator at the tine of the execution of the

will and have al so departed fromtheir earlier statenents
recor ded during the nutation proceedings. In t hese
circunstances, it was necessary that the other attesting

witness should also have been exam ned by plaintiff-
respondent No.1. [37E-38A]
33
2.05. The H'gh Court was not justified in reversing the
findings /'of fact recorded by the Appellate Court that wll
is not  ‘proved to be genuine docunent executed by Ganga.
[ 38B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION ; Civil Appeal No. 3163 of
1983.

From the judgnent and Order dated 28.10.1982 of the
Punjab and Haryana H gh Court in Regul ar Second Appeal No.
1504 of 1973.

R Satish for the Appellant.

The Judgrment of the Court was delivered by

S.C. AGRAWAL, J. The question for consideration in this
appeal relates to the genuineness of a will said to be
executed by one Ganga Singh whereby he bequeathed all his
property to his distant cousin, Atma Singh, respondent no.
1, the grandson of the brother of the grandfather of Ganga
Si ngh. Ganga Singh had a brother Ranga Singh and'a sister

Banti. Both, RAnga Singh and Banti had died during the life
time of Ganga Singh. Snt. CGuro, the appellant herein, is
the daughter of Banti. At the time of his death, on October
10, 1968, Ganga Singh was having one-third share in 1and
neasuring 148 kls. 1ilms. in Village Dall, Tehsil ~Patti,
District Antitsar. On Cctober 2, 1968, Ganga Singh is said
to have executed the will in question whereby he bequeat hed

his entire property to respondent No. 1. After the death of
Ganga Singh, proceedings regarding nutation of the lands in
his share were initiated and in those proceedi ngs Respondent
No. 1 sought nmutation in his favour on the basis of the will.
The appellant sought nmutation as the nearest heir, /being
daughter of Ganga Singh's sister. The Assistant Collector,
| Grade, Patti sanctioned the nutation in favour ‘of the
appel l ant and did not accept the will on the ground that it
was not beyond suspicion. Thereafter respondent no. 1 filed
a suit for declaration wherein he clained one-third share of
Ganga Singh on the basis of the will dated Cctober 2, 1968.
The said suit was contested by the appellant who disputed
the genuinesness of the will. Respondent no 1 did not
accept the claimof the appellant and disputed that she is
the daughter of the sister of the testator, Ganga Singh

The Sub-Judge, | Cass, Patti by his judgnment dated July 25,
1972 decreed the said suit of respondent no. 1 on the view
that the execution of the will by Ganga Singh was duly
proved and at the tinme of the said execution, the testator
was in a sound state of mnd. The
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Sub- Judge, however, found that the appellant is the daughter
of Ganga Singh's sister Banti. On appeal, the Additiona
District Judge, Anritsar, by his judgnment dated Septenber
22, 1973, reversed the decree of the Sub-Judge and di sni ssed
the suit of respondent no.1, and found that the will was not
proved to be a genuine docunent executed by Ganga Singh
i nasmuch as there were certain features which t hr ew
suspicion with regard to its valid execution. The High
Court of Punjab and Haryana, by judgment dated October 28,
1982, allowed the second appeal filed by respondent No.1 and
whil e setting aside the judgnment and decree of the appellate
court, restored the judgnment of the trial court on the view
that the will had been validly executed. Feeling aggrieved
by the said decision of the H gh Court, the appellant has
filed this appeal

In the will, the testator, Ganga Singh has stated that
he had no issue nor he had any sister and that he had one
brother who also died and he is the owner of the property

and the " land situated in village Dall. The testator has
further stated that he hasbeen-ill for a long tine and has
becorme blind and was now seriously ill and there is no hope
for his survival. He has further stated that after his

death, Atma Singh, son of Mangal Singh, son of Bahadur Singh
would be the owner o his property because he was his rea
brother and he would be really entitled.. The scribe of the
will was Mnohar Lal, a shopkeeper in Dall, and there is
thunb inpression of the testator. It has been arrested by
five persons, nanely, Kehar Singh, Sarpanch Lanbardar, Dall,
Surjan Si ngh, Chanan Singh, Sardara Singh and Hazara Singh
In order to prove the will respondent no.1 exani ned the
scri be Manohar Lal (PW1) and two attesting witnesses Kehar
Singh (PW2) and Surjan Singh (PW3).

Wth regard to proof of a will, thelawis well-settled
that the node of proving a will does not ordinarily differ
from that of proving any other docunent except as to the
special requirement prescribed in the case of a /'will by
section 63 of the Indian Succession Act. The onus of
proving the will is on the propounder and in the absence of
suspi cious circunstances surroundi ng the execution of the
will, proof of testanentary capacity and signature of the
testator as required by law is sufficient to discharge the
onus. Where, however there were suspicious circunstances,

the onus would be on the propounder to explain themto the
satisfaction of the court before the will could be accepted
as genuine. Such suspicious circunstances may be a shaky
signature, a feeble mnd and unfair and unjust disposal of

35
property or the propounder hinmself taking a | eader part in
the making of the will under which he receives a substantia

benefit. The presence of suspicious circunstances nakes the
initial onus heavier and the propounder rnust renove al

| egiti mate suspicion before the docunent can be accepted as
the last will of the testator. H Venkatachala |yengar  v.
B.N. Thimmjama and Os., [1959] Supp. 1 SCR 426; Ran

Purnima Devi v. Kumar Khagendra Narayan Dev., [1962] 3 SCR
195; Jaswant Kaur v. Anrit Kaur & Ors., [1977] 1 SCR 925.

In the instant case, the appellate court noticed the
fol |l owi ng suspi ci ous circunstances:

(1) The will nmentions that the testator had been il
for a long tine and was seriously ill at the tinme of
execution of the will.

(2) Wile nentioning that he had one brother who had
died the testator has stated that he did not have any
sister, which was not correct.
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(3) Respondent no. 1, Atma Singh the sole | egatee, has
been wrongly described as the real brother of the testator.

(4) No reasons are nentioned in the wll why the
appel l ant, who was the natural heir of the testator was
bei ng i gnored.

(5) Athough the testator was literate, the will does
not bear his signature and bears himthunb inpression
(6) The will is an unregistered docunent not scribed by

a regular deed witer and as such could be prepared at any
time.

(7) The will was executed on Cctober 2, 1968 and within
ei ght days of the execution of the will the testator died on
Oct ober 10, 1968.

The appel |l ate court has found that respondent no. 1 had
nmade contradictory statenment with respect to his presence at

the time of the execution of the will and that in his
testinony he clained that he was not present at the time of
the execution of the will but in his statenment before the

revenue authoritiesin the nutation proceedi ngs, respondent
no.1l had stated that the will was executed in his presence
and was thunb marked by Ganga Singh and when confronted with
the said statenment, respondent no. 1 did not deny the
correctness of the record prepared but tried to
36

explain his earlier statenent by stating that what he neant
was that he had been inforned by Ganga Singh about the
execution of the will. The appellate court also found that
the Scribe, Manoharlal had nade contradictory statenents
about the illness of Ganga Singh and that he 'first stated
that Ganga Singh was not ill at the time of the Execution of
the will and had subsequently fallen ill and died of that
illness but on further cross-exanination, he stated that
Ganga Singh had been lying ill since two years prior to the
execution of the will. The appellate court has pointed out
that Kehar Singh and respondent no.1, Atma Singh had
contradicted the recital in the will with respect to the
illness of Ganga Singh and have stated that he fell /ill 7 or
8/ 10 days prior to his death. The appellate court was of
the view that the recital in the will to the effect that
Ganga Singh had been ill since long |leads to the conclusion
that due to that illness Ganga Singh was of feeble nmind and
it was, therefore, necessary for the plaintiff-respondent to
prove that advice for ignoring the natural heir was
avai |l abl e to Ganga Singh and the will was not the outcone of
any undue influence on the part of the plaintiff who was the
sole | egatee. Keeping in view the aforesaid circunstances,

the appellate court held that the will was not proved to be
genui ne docunent executed by Ganga
Si ngh.

The High Court, in second appeal, reversed the findings
recorded by the Appellate Court and held that the “incorrect
statement in the will with regard to testator having no
sisters and respondent no. 1 being his real brother ‘could
not cast any doubt on the contents of those part of the wll
by which specified property was bequeathed to the |egatee
and the legatee could not be mamde to suffer by sone
untrut hful ness on the part of the testator. As regards, the
thunb inpression instead of signatures of the testators on
the will, Hi gh Court observed that the extent of literacy of
the testator is not apparent fromthe record and that it was
not the case of the appellant that the thunmb i npression on
the will had been obtained after the testator had actually
died and there is no evidence to show that he was not in his
senses when the scribe asked himto put his thunb inpression
on the will. As regards the contradictory statenents made
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by respondent no. | about his presence at the tinme of
execution of the will the Hi gh Court observed that this
| apse on the part of respondent no. | nay be due to faulty

menory or nmay be he was trying to avoid a criticismthat he
had tried to exercise some influence in getting the wll
executed in his favour
37

The High Court, in our opinion, was not justified in
reversing the findings of fact recorded by the Appellate
Court which were based on a proper appreciation of the
evi dence on record. |In doing so, the H gh Court has failed
to attach sufficient inportance to the various suspicious
features relating to execution of the will that were pointed
out by the appellate court. The High Court has not even
noticed the fact that the testator had died within eight

days of the execution of the will and there is a recital in
this will that thetestator had been ill for a long time and
was seriously ill at the tinme of execution of the will. In
view of /'the said recital, it was necessary for the
plaintiff-respondent no.1 to adduce satisfactory evidence
with regard to the nature of the illness of the testator and
about his nental capacity to execute the wll. The
incorrect statements in the will with regard to testator

havi ng no sister and respondent no. 1 being his real brother
have to be considered in this background. The circunstance
that the testator had not put his signature and had put only
his thunb inpression on the will, has been brushed aside by
the H gh Court on the viewthat there is no  evidence on
record with regard to the literacy of the testator. W find
that the Scribe, Minohar Lal, PW1, has stated that Ganga
Singh was literate person and had been witing receipts etc.
even earlier. |In the circunstances, it was necessary for
the plaintiff-respondent to adduce satisfactory evidence to
show why, instead of signatures, the thunb inpression of the
testator was obtained on the wll.~ Another significant
feature which has been brushed aside by the Hgh Court is
about the role of respondent no. (1 in the execution of the
wi Il under which he is the sole legatee. It has been stated
by Manohar Lal, PW1, that Tara Singh, the son of the
respondent no. 1 had come to call him . To the same effect
is the testinmny of Kehar Singh, PW2 and Surjan Singh, PW3
the attesting witnesses. The will was executed outside the
resi dence of respondent no. 1 on a bahi brought by Tara
Singh the son of respondent no.1. The respondent no. 1 -has
nmade contradictory statements about his presence-at the tine
of execution of the will. The High Court has ignored these
contradictions in the statement of respondent no.1l, by a
simpl e observation that this | apse on the part of respondent
no. 1 may be due to faulty nenmory or may be he was trying to
avoid the criticism that he has tried to exercise sone
influence to get the will executed in his favour. “Only two
of the five attesting witnesses have been exam ned. 'Both of
them viz., Kehar Singh (PW?2) and Surjan Singh (PW3)  have

made an effort to deny the illness of the testator

38
at the time of the execution of the will and have also
departed fromtheir earlier statenents recorded during the
nmut ati on proceedi ngs. In these circunstances, it was
necessary that the other attesting witnesses should also
have been exam ned by plaintiff-respondent no.1. Taki ng

into consideration the aforesaid features, we are of the
view that the H gh Court was not justified in reversing the
findings of fact recorded by the Appellate Court that wll
is not proved to be a genuine docunent executed by Ganga
Singh and in holding that the execution of the will had been
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satisfactorily proved by respondent no. 1.

The appeal is, therefore, allowed. The judgenent and
decree of the H gh Court of Punjab and Haryana dated
Cctober 28, 1982 in Regul ar Second Appeal No. 1504 of 1973
is set aside and judgment and decree of the Additiona
District Judge, Anritsar dated Septenber 22, 1973 di sm ssing

the suit respondent no.1 are restored. There will be no

orders as to costs.

V.P.R Appeal all owed
39
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