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PETI TI ONER
Bl HAR STATE HOUSI NG BOARD & ORS

Vs.
RESPONDENT:
SATYA NARAYAN PRASAD (DEAD) BY THE LRS. & ORS
DATE OF JUDGVENT: 28/ 01/ 1998
BENCH

G B. PATTANAI K, M SRI NI VASAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
G B. Pattanaik, J.

This appeal is directed against the Division Bench
judgrment of Patna H gh Court dated 27th March, 1984 in
C.WJ.C No. 1564 to 1983. By the inpugned judgnent Patna
H gh Court has quashed the order of  cancellation of
allotment in favour of Respondent No.1 on the ground that
the foundation of issuing the order of cancellation becones
non est.

Respondent no.1 had been posted as deputy Secretary in
the Local Self-CGovernnent Departnent of the State Governnment
at Patna in the year 1962. At that point of tine different
authorities were considering the case of allotnment of house
site or flats and the respondent. no.l had nmade three
different applications for allotnment —of |and and/or flat.
Hs first application for allotnment of plot of 1and under
M ddl e Income Goup Scheme in Sri Krishna Puri area was in
the year 1961 and this application was nade to the Patna
| mprovenent Trust which Authority later on was known  as
Pat na Regi onal Devel opnent Authority. He also nmade anot her
application on 8th February, 1962 for allotnment of a piece
of land to the Housing Department in Srikrishna Nagar area
under Low Incone G oup Housing Scheme. He had al so made a
third application to the Housing departnent in the year 1965
for allotment of a residential flat in Kankarbagh area. He,
however, was not successful in getting the flat in
Kankar bagh area but by letter dated 21st June, 1962, the
CGovernment communi cated to respondent no. 1 that he has been
allotted a Plot in Srikrishna Nagar for which sone initial
deposits were required to be made. In accordance with the
aforesaid letter of allotnment the said respondent no.1 did
make the initial deposit on 26th June, 1962. The earlier
application made by the respondent no.l to the Patna
| mproverrent Trust for allotment of a plot of land in Sr
Krishna Puri remained undisposed of. On 17.4.1965 the
respondent no.1 filed an affidavit before the Housing
Depart nent, Governnent of Bihar stating therein that neither
he nor his wife nor any of his mnor child possess any house
or land wthin urban areas of Patna and in the event it is
found any of them have possessi on of such house or |and then
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the State of Bihar in the Housing Departnment shall have the
right to cancel the allotnent and to forfeit the earnest
noney in addition to any crimnal prosecution. He further
undertook to informthe Secretary to the Governnent in the
Housi ng Departnment if the acquires any house or plot after
the date of the said affidavit. Substantially in the sane
manner another affidavit was also sworn to on 29.4.1965 and
was subnmitted before the State Government. On 2.8.1966 the
Pat na | nprovenent Trust conmuni cated to the respondent no. 1
that Plot no.72D in Shri Krishna Puri has been allotted in
his favour pursuant to the application of the year 1961. On
receipt of the said intimtion the respondent no.1 nade the
initial deposit as required and then got the said |and
allotted in the nanme of his wife and the Registered
agreement to that effect was executed on 19.4.1967. On
7.7.1967 the Housing Department made some query as to
whet her the respondent no. 1 or his wife, mother, father or
dependent child ~had been allotted any plot of |and or house
by any Governnental Agency to which the respondent no.1
al | eges to have given a reply on 29.7.67. The Housing Board
as well as the Housing Department, however, denied receipt
of the aforesaid comunication fromthe respondent no.1.
Uility the respondent no.1 entered into a hire-purchase
agreement with the Housing Department on 7.12.1970 and the
delivery of possession was given on 19.12.1970. The |and
that had been allotted to respondent no.1 in Sri Krishna
Puri area was given Possession to respondent no, 1 on
12.1.1971 and the other |and which had been allotted in Sr

Kri shna Nagar area was given possession on 10.12.1971. It
may be stated that after getting possession of the land in
Sri Krishna Puri area on 12.1.1971 the said respondent no. |
had not intinated this fact to the  Housing Departnent
notwi thstanding his wundertaking in the -affidavits dated
15.4.1965 and 29.4.1965, referred to earlier. The said
respondent no.1 built a house on the plot of |and which was
allotted to him in Sri Krishna Puri area and started
residing in the sane. So far as the |and which ‘had been
allotted in Sri Krishna Nagar area, though the respondent
no. I took possession of the same on 10.12.1971, but no
construction had been raised thereontill 1982. It was the
stipulation in the agreenent that the houses should be built
within 36 nonths from the date of allotnent. Bihar State
Housi ng Board which is the successor Authority in the nmatter
of allotnment of land issued a notice to the respondent no.1
on 18.6.1982 requiring him to show cause why the allotment
in his favour be not cancelled since he had failed to conply
with the terns of agreenent regardi ng construction of house
over the plot land wthin 36 nonths. A reply was given to
the aforesaid notice indicating therein that respondent no.1
had started construction of a house and reason for delay in
starting the construction was the shortage of funds. The
sai d Housi ng Board, however, issued a fresh notice on 6.9.82
calling upon the respondent no.l1 to show cause why the
allotment in his favour should not be cancelled for the
reason that he had subnmitted a false affidavit and obtained
an allotnment of land fromthe Patna | nprovenment Trust event
through by the date of entering into the agreenment he had
already acquired a plot of land and had taken possession
thereof in Sri Krishna Puri area but had no intimte the
said fact to the concerned Authorities. Pursuant to the said
notice dated 6.9.82 the respondent no.1 did send his reply
on 8.9.82 and the stand taken therein is then since Housing
Departnment did not ask himto give any information at the
time of handing over possession of |and he was not required
to give such information. Not being satisfied with the
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aforesaid reply and having found that the respondent no.1
had al ready been given possession of a plot of land in Sr
Krishna Puri area the said Housing Board finally cancelled
the order of allotment made in favour of the respondent no.1
in Sri Kri shna Nagar area by order dated 19.3.1983.
Af oresaid order of cancellation was chall enged by respondent
no.1 lining a Wit Petition before the Patna Hi gh Court and
by the inpugned judgnent Patna H gh Court having allowed the
Wit petition and quashed the order of cancellation, the
present appeal has been preferred.

M. Ranjit Kumar, |earned counsel appearing for the
appel | ant contended before us that under the rel evant rules
in force dealing with the allotnment of land in Minicipa
area of Patna no person can be allotted a plot/flat/house if
he, his wife or any -dependent <children have in there
possession a plot of land/flat or house and, therefore, the
allotment of the land in Sri ~Krishna Nagar area and the
handi ng over of possession of the sane to the respondent no.
lis invalidand .inperative and, therefore, the Conpetent
Aut horiti'es have “rightly cancelled the sane. The H gh Court
conmitted gross error in.interfering with the said order of
cancel l ation. He further contended that the respondent no. 1
had filed an affidavit stating therein that he would inform
the Secretary of the Governnent in the Housing Departnent of
Bihar if he acquires any house or land w thin the Minicipa
area and that undertaking not having been adhered to the
Authorities concerned were fully wthin their powers to
order cancellation of the Iland allotted and the Hi gh Court
was in error in interfering with the order of cancellation.
M. Sandal, | earned senior~ counsel appearing for the
allotted respondent no.1 on the other hand contended that at
no point of tine the respondent no.l has filed any false
affidavit and he had duly intimted the facts and yet if the
second allotnment of plot of landis nade in his favour the
same could not be canceled by the allotting authorities. M.
Sandal , | earned senior counsel further contended that the
H gh Court had interfered with the inpugned order of
cancel ation after having held equity lies in favour of the
allotted respondent no.1 and that equitable relief granted
should not be interfered by this Court under Article 136 of
the Connot ati on.

After the I|ndependence of the country the desire of
citizens to have houses in urban areas gradually increased.
Wth the rapid industrial growh when cities ‘began to
devel op people becane crazy to have houses in U ban areas.
State Governments started exercising control over such
acquisition and franed Rul es and Regul ations .indicating the
guiding principle of allotnent of |and/house in the cities.
Different Housing Societies cane into existence in  sone
States and different independent bodies |like State Housing
Boards and Regi onal |nprovenent Authorities were created for
allotment of |ands after devel oping the same to cater to the
need of the public. A npst in every State uniformrule was
applied to the fact that no applicant would be allotted a
plot of land or a house if he, his wife or his departnent
children are in possession of land or a house within the
Municipal limts. The State of Bihar also franed a set of
rules for settlenment of |and acquired and devel oped at Patna
under Low Income Group Schenme as well as Mddle I ncone G oup
Housi ng Scheme called "the Rules for Settlenment of Land
Acqui red and Devel oped by the State Governnent at Patna.”

Rule 9 of the said Rules speaks of the undertaking
required to be given in witing by an allotted.

Rule 14 of the said Rule clearly stipulates that the
and would be settled with individuals who do not own
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residential house nor any land for construction of houses of
Patna in their nanes or in the names of any nenber of their
famly and who are in genui ne need of houses.

The expression "famly" has been defined in 2(g) to
mean famly includes the w fe or husband and the foll ow ng
rel ati ons of the applicant who are entirely dependant on him
sons and step-sons, daughters and step-daughters, parents
and mnor brothers. Rule 2(g), Rule 9 and Rule 14 are
guoted here in below in extension:-

"Rule 2(g) - "family" includes the wife or the husband,
and the following relations of the applicant, who are
entirely dependent on him- sons and step-sons, daughters
and step-daughters, parents and m nor brothers;

Rule 9 - Every allotted shall have to give an
undertaking in witing that the settlement is on his own
behal f and exclusively for his own use, and that if at any
time subsequent to the “allotment it is found that the
allotted was a Farzidar, or that he took settlenent of |and
on behal f / of -any other person or person, the Governnent
shal | have the right to cancel the allotnent and to re-all ot
to any other suitable person or persons, and to forfeit the
entire anmount deposited by himtowards the cost of the |and.

Rule 14 - The land shall be settled primarily wth
i ndi vi dual s who do not own residential houses, nor any |and
for construction of hoses at Patna in their names or in the
nanes of any nenber / of their famly and who are in genuine
need of houses."

A conbi ned reading of the aforesaid rules nake it clear
that an individual will not be entitled to an allotnment of a
second plot or a second house wi thin the Minicipal limts if
he or any of the nenber of his fanmily is in possession of a
plot or house within the Miunicipal linmts. Admttedly, the
respondent no. | had been allotted “a plot of land in Sr
Krishna Puri and possession had been given to him nuch
earlier to the date on which he got possession of the |and
in Sri Krishna Nagar and in terms of the aforesaid Rules he
was not entitled to get the allotment of land in Srii Krishna
Nagar. In that view of the matter the allotnment and
possession of the land in favour of the respondent no.1 in
Sri Krishna Nagar was liable to be cancell ed being contrary
to the Rules of Allotnment and the Conpetent Authorities,
therefore, rightly cancelled the same.

That apart it also transpires fromthe records of the
case that respondent no.1 had given an unequi voca
undertaking to the effect that he would intimate the fact of
acquisition of any house or land if he acquires any after
the date of the affidavit. The expression. "acquisition"
woul d obviously mean the date on which the payment for the
allotted land is made, the agreenent entered into the
possession delivered. A nmere letter of allotnment would not
tantanount to acquisition of the land in question. That
being the position by the date the respondent no. 1 was
gi ven possession of the land in Sri Krishna Nagar area he
had al ready got the possession of a land in Sri Krishna Puri
area. On that piece of land he had built a house and was
resident. The fact that he had already recei ved possession
of a plot of land in Sri Krishna Puri area on 12.1.1971 had
not been intimated to the Housi ng Departnment of Bihar at any
p[ point of time notwithstanding the wundertakings by the
respondent no.1 in his affidavits dated 15.4.1965 and
29.4.1965. Thus the respondent no.1 had not carried out the
undertaki ng and had not intimted the fact of his
acquisition of plot of land in Sri Krishna Puri area
notwi t hstanding his solemm undertaking and as such cannot
claimany equitable relief. The H gh Court was, therefore,
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wholly in error in granting the relief sought for on an
equi tabl e consideration. W are also of the considered
opinion that in the mtter of allotnent of land within a
Muni ci pal area in accordance with the Rul es and Regul ati ons
framed buy the State Authorities no citizen can claimto
get nore than one plot of |Iland house and the plea a of
equitable relief is wholly m sconceived.

In the aforesaid premses, we see no illegality or
infirmty with the order of the cancellation passed by the
State CGovernment and the Hi gh Court was wholly in error in
interfering with the order of cancellation passed by the
authorities in exercise of extraordinary jurisdiction under
Article 226 of the Constitution. Accordingly, we set aside
the i npugned judgnent of the Patna Hi gh Court and hold that
the order of cancellation of the plot of land allotted in
favour of respondent no-1in Sri Krishna Nagar area is
legally valid. The Wit~ Petition fief by the respondent,
therefore, stands dism ssed and this appeal is allowed.

Before parting with the case a disquieting feature was
brought to ~our notice, nanely, an affidavit of a dead nan
was filed in-the Registry by the ~concerned advocate-on-
record but later on he has tried to wiggle out of the
situation by trying to exclude the document fromthe Paper
Book. W have already directed for an enquiry into the
matter as to how /'the  concerned QCath Conmm ssioner could
attest the signature of the deponent of the date on which he
was no alive. W would have al so taken a serious view of the
matter against the advocate-on-record who filed the sane in
the Registry of this  Court but we refrain fromdoing so in
vi ew of the unconditional apology tendered by the advocate-
on-record in course of — hearing. W, however, would observe
that the atnosphere of the Court nmay not be polluted by
filing of any forged docunent for ~some benefit  in any
i ndi vi dual case and no advocate-on-record who is an officer
of the Court should involve himself in filing such a
docunent .




