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ACT:

The Representation of the People Act (43 of 1951), ss. 116A,
116C and 123(1)-I1f ~provisions of O 42, r. 22 of Cvi
Procedure Code are applicable to appeal to Supreme Court
under s. 116C.

Chief Mnister of State a candi date-Anelioration of public
gri evances by his orders-Wen anmbunts to corrupt practice.

HEADNOTE:

The first respondent was successful in the election to the

State Legislative Assenbly. At the tine of election he was
t he Chief Mnister of the State. The election was
chall enged by the petitioner on the allegations that by

ordering the covering of a nallah, the construction of a

road, the installation of water caps and the grant of pattas
to the inhabitants of a colony for construction of houses,
the first respondent nmade a bargain with the  people for
votes and thus committed corrupt practice as defined in s.
123(1) of the Representation of the People ~Act, 1951.
Though the Hi gh Court found certain facts against the first
respondent, it decided all the issues in his favour and
di smissed the election petition

In appeal to this Court,

HELD : (1) On the evidence, oral and docunentary, the
findings of fact found against the first respondent by the
Hi gh Court should be reversed, even though no appeal was
preferred by the first respondent . [541 G H 542 H

(2) Wen it appears that the Hi gh Court had not taken into
consideration the entire docunentary and oral evidence in
arriving at a finding and that the H gh Court had overl ooked
such inportant and crucial evidence, this Court is justified
in deciding in favour of the respondent, after considering
that evidence by reversing the findings of fact arrived at
by the High Court. [542 G H, 543 A-B]

(3) Under s. 116C of the Act, the procedure in an appea
under s. 116A to this Court is that subject to the
provisions of the Act and rules, if any, made thereunder
every appeal shall be heard and determned by this Court as
nearly as may be in accordance with the procedure applicable
to the hearing and determ nation of an appeal fromthe fina
order passed by a High Court in the exercise of its origina
jurisdiction and the provisions of the Code of Cvi
Procedure and the rules of the Court shall, as far as
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possible, apply inrelation to such appeal. There are no
rules of this Court, and the provisions contained, in 0.41,
r. 22, CP.C, are attracted with the result that the
respondent may support the decision of the H gh Court even
on any ground decided against him wthout preferring an
appeal . [542 B-D

Ramanbhai Ashabai Patel v. Dabhi Ajitkumar Fulsinji, [1965]
1S CR 712 and T. N. Angam v. Snt. Ravalu alias Renu M
Shai za, C. A No. 1125/1970 dt. 21.1.1971, foll owed.

523

(4) Odinarily anelioration of grievances of the public is
i nnocuous, and cannot be construed agai nst a candi date who
is a Mnister. |If, however, there is evidence to indicate
that any candidate at the election abused his power and
position as a Mnister-in the Governnent by utilising public
revenues for conferring advantage or benefit on a particul ar
group of people for the purpose of obtaining their votes,
di fferent considerations will arise and it nmay be held to be
a corrupt practice within the neaning of s. 123(1) of the
Act. [544 D F]

In the present case, in all the instances relied upon by the
appel l ant the evi dence showed that there were long standing
public grievances and the CGovernnent had fromtine to time
made suggestions -and recommendations for redress of the
gri evances and anelioration of the condition of the people.
It cannot be said that on the eve of election there was any
sudden or spontaneous outburst of public activity in the
shape of diverting nmoney to win electors to the side of the
first respondent by throwing baits or giving them any
particul ar and specially favoured treatnent. [544 G H, 545,
Al

Ghasi Ram v. Dal Singh [1968] 3 S.C.R 102 and Om Prabha
Jain- v. Abhash Chand, [1968] 3 S.C'R 111, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Gvil Appeal No. 1515 of
1968.

Appeal under S. | 16-A of the Representation, of the Peopl e-
Act, 1951 fromthe judgnent and order dated May-~ 10, 1968
of’ the Rajasthan High Court in Election Petition No. 8 of
1967.

A S. Bobde, Guman Lal Lodha, J. S. Rastogi, ~Jagadi sh,
Pandya, M L. Vaidya, D. V. Dani, S. S. Parekh, “S. S
Khanduj a and N. K. Shejwal kar, for the appellant.

S. Mohan Kumar amangal am 1. L. Gobhil and K. Bal dev

Meht a, for respondent No. 1.

M B. L. Bhargava, S. N. Bhargava and Sobhag Mal Jain, for
respondent No. 4.

The Judgnent of the Court was delivered by

Ray, J. This appeal is against the judgnent of the Rajasthan
H gh Court dated 10 May, 1968, dismissing the Election
Petition filed by the appellant against the respondent Mhan
Lal Sukhadi a.

The el ection of respondent Mhan Lal Sukhadia to the Rajas-
than Legislative Assenbly fromthe Udaipur Cty Assenbly
Constituency was challenged. The appellant contested the
el ection on Jan Sangh ticket. The respondent contested on
Congress ticket. The respondent was the Chief Mnister of
Rajasthan at the time of the election. Respondent No. 2
Mohan Lal al so contested the election but obtained only 1262
votes. Respondents

524

Nar endra Singh Lakheri and G rdhari Lal Sharma Nos. 3 and 4
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respectively submtted their nom nation papers but withdrew
"them For the purpose of this appeal we are concerned only
with the respondent Mhan Lal Sukhadi a.

The polling took place on 15 February, 1967. The result was
decl ared on 21 February, 1967. Therespondent polled 24272
votes. The petitioner obtained 20841votes. The
respondent won by a margin of 3434 votes.

After the election the Congress Party wasreduced to a
mnority. The respondent Sukhadi a Who was t heChi ef

M ni ster tendered his resignation

On 13 March, 1967, the President’s Rule was declared in
Raj ast han, which was withdrawn after a period of 44 days on
26 April, 1967. Thereafter the respondent Sukhadia again
becane the Chief Mnister.

The election petition was filed on 7 April, 1967. The
respondent Sukhadia filed 'an application praying that
certain allegations inthe petition were vague and | acking
in particulars required by Section 83 of the Representation
of the People Act and, therefore, the allegations should be
struck off. The Hi gh Court ordered the petitioner to file a
detailed reply giving full particulars in respect of each
matter. On 29 May, 1967, the appellant furnished parti-
cul ars. The High Court by orders dated 3/5/6 July, 1967
al l owed the appellant to incorporate the said particulars in
the anmended petition and further allowed the appellant to
furnish nore particulars in respect of other allegations of
corrupt practices. On 19 July, 1967, an anmended Election
Petition was filed incorporating the anendments allowed by
the Hi gh Court. Thereafter witten statenents were filed
and the parties filed applications under Rule 12 of the
El ection Rul es for production of the docunents.  Issues were
franed on 14 August, 1967. The appellant filed a ’'finally
amended petition on 13 Novenber, 1967.

The appellant examined 30 witnesses ~and the respondent
Sukhadi a exam ned 46 w t nesses.

The Hi gh Court decided all the issues in favour of the
respondent Sukhadi a and di smi ssed the Election Petition but
| eft the respondent to bear his own cost.

In the present appeal we are concerned only with issues Nos.
3 (a) and 4 (a). Issues Nos. 3 and 4 are as follows :

3 (a) Are the allegations nade in paragraphs 8, 9, 10 and 11
of the Election Petition correct ?

525

3 (b) If so, did the respondent No. 1 commit the corrupt
practice specified in Section 123 ( 1 ) or Section 123 (2)
of the Representation of the People Act, 1951 7

4 (a) Are the allegations nmentioned in paragraphs 12, 13, 14
and 15 of the Election Petition correct?

4 (b) If so, didthe Respondent No. 1 commt _corrupt
practice specified in Section 123 (4) of the Representation
of the People Act, 1951 ?

As to issue No. 3 based on paragraphs 8, 9,.10 and 11 of the
El ection Petition, allegations of corrupt practice of
bri bery and undue influence concerned with the construction
of certain works of general public utility to t he
i nhabitants of Udaipur like the covering of Baluchistan
Col ony Nallah, construction of road at Tekri, installation
of water-taps in Udaipur Cty and the grant of Pattas to-the
i nhabitants of the Raigar Col ony.

In the petition the appellant made 74 allegations. At the
trial 55 allegations were given up. |In the present appea
the appellant pressed allegations first about Pattas in
Rai gar Col ony; secondly, about roads in Tekri; thirdly,
covering of Nallah in Baluchistan water Ex. 8-A as
defamatory of the personal character and conduct t he
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appel | ant.

The appellant’s case with regard to Raigar Colony is to be
found in paragraph 9 of the amended petition. The gist of
the allegation is as follows:--

The, respondent Sukhadi a, his agents and other persons wth
the consent of Sukhadia prom sed the voters of the Raigar
Col ony, Udaipur at a neeting that he would get them Pattas
i ssued at a nomnal rate of Re. 1/- only for t he
construction of their houses and under this inducement he
asked the Raigar voters to vote for him Because of this
i nducement many Raigar voters voted for the respondent
Sukhadi a. The respondent Sukhadi a by his undue influence as
Chief Mnister got issued an order No. 66/5077 dated 10
February, 1967, from the Director, Social Wlfare De-
partrent, Jaipur to grant Pattas to Raigars of Thakker Bapa
Col ony for construction of houses at a nominal price of Re.
1/for each patta. The respondent Sukhadia thus comritted
cor rupt practice as defined under S. 123(1) of the

Representati on of the People Act. Grdhari Lal, election
agent of the respondent
526

Sukhadia arranged a -neeting on 5 February, 1967 at the
Rai gar Col ony. About 100 persons gat hered. The audi ence
consi sted of Harijans and Raigars. Prom nent persons anong
these were Kalu Raigar, Shankar Harijan and Keshulal, the
Secretary of the /Raigar Col ony. At this neeting the
respondent Sukhadi a said that he was managi ng Pattas of the
land to be allotted to themfor “Re. 1/-  each and he
requested themto vote for him

The Hi gh Court held that it had not been proved that the
respondent Sukhadi a nade a bargain with the people of Raigar
Colony on 5 February, 1967, that if they promised to vote
for himhe would arrange for the grant of Pattas to them at
a nom nal charge of Re. 1/- each Patta

The respondent Sukhadia stated that the, order dated 5
February, 1967 (Ex. 271) passed by himand the order dated
10 February, 1967 (Ex. 44) passed by the Director of Socia
Welfare were in furtherance of the policy of ‘the State

CGovernment announced as early as 27 April, 1959 ( Ex. A-99)
and further clarified by a subsequent order dated 26
February, 1962 (Ex. A-100) . Neither in the origina

petition nor in the anmended petition there was any nention
of recovery of devel opnent charges by the Urban | nprovenent
Trust in connection with the issues of Pattas. Sukhadi a’ s
evidence was that the Urban | nprovenent ~Trust  under the
aforesaid orders of 1959 and 1962 were to issue Pattas after
receiving the nomnal charge of Re. 1/- per patta from the
i nhabitants of the locality without insisting upon the re-
covery of devel opnent charges as condition precedent to the
i ssue of Pattas.

The correspondence which was tendered in connection with the
Rai gar Col ony indicates that fromthe year 1955 up to the
month of July, 1967, certain controversies were going on

between the Gihya N rman Sahkari Samiti, Thakker —Bapa
Colony on the one hand and the City Inprovenent Commttee
and the Urban |Inprovenent Trust on the other. The City

| nprovenent Committee which was the predecessor of the Urban
| mprovenent Trust fromthe beginning took the stand that
Pattas in respect of the houses in occupation of the

original inhabitants of the locality could not be issued
unless they agreed to pay the price of the land and the
devel opnent charges incurred by the City | mpr ovenent

Committee. The Sanmiti on the other hand was anxious to see
that the Pattas were granted w thout having to pay deve-
| opment char ges because the people were poor. In Ex. A- 99
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dated 27 April, 1959, the State Government nade an order
| ayi ng down the conditions on which the Pattas of the houses
could be issued on paynent of the nomnal price of Re. I/-.
Thereafter
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there was demand for issue of Pattas on payment of Re. 1/-.
The Social Welfare Departnent wanted the order dated the 27
April, 1959 to be inplenented and the City |nprovenent
Conmittee insisted on paynment of devel opnent char ges

amounting to Rs. 14,828.94. The attitude of the Governnent
as represented by the Social Welfare Department was that
Pattas should be issued to the inhabitants of the locality
interns of 27 April, 1959 order on paynent of Re. 1/- only
per Patta. The Urban Inmprovenent Trust and the City
| mprovenent Committee were equally insistent on paynent of
devel opnent char ges.

Ex. 44 being a letter dated 10 February, 1967, issued by the
Director  of Social ~Wlfare Department to the District
Wel fare Oficer was the sheet-anchor on which the appellant

relied. A copy of that letter was sent to Keshulal

Secretary of the Gihya Nirman Sahakari Samiti, Thakker Bapa
Col ony. In that letter it was stated:........ it is
submitted that there are directions fromthe Government on
the application of Keshulal...... that action be taken

without delay in/granting pattas to the residents of that
Rai gar Col ony, Udai pur, on paynent at the rate of Re. I/-."
This letter dated 10 February, 1967 (Ex. 44) seens to have
had origin in 1959 and the discussions in the year 1966 as

will appear from Ex. 268 being an application dated 29
Decenber, 1966, addressed by Keshul al as Secretary of the
Col ony to the respondent Sukhadia as Chief M nister. "Mere

is a noting on that application in the hands of ‘the Chief
Mnister to the effect "Secretary Social Wlfare Oficer to
di scuss the question of subsidy of 52 of the colonies and
Pattas.” That noting was on 28 Decenber, 1966. On 31
Decenber, 1966 the Secretary wote as foll ows

"Pl ease speak immediately . D.S. (Deputy Secretary) Socia
Wl fare. "

In this background it is unm stakable that the demand of
Rai gar Colony for Pattas was as old as, a decade and the
i nhabitants of the colony saw the Chief Mwnister in
Decenmber, 1966 and he asked the rel evant departnent to | ook
into the matter. Exs. 270 dated 21 January, 1967 _and 271
dated 5 February, 1967 are office notes and order pursuant
to the application sent by Keshulal in the nonth of
Decenber, 1966. The Director Social Welfare Departnent in
Ex. 270 stated that "Pattas were not granted because the
devel opnent charges were not paid.” The Secretary, Socia
Wel fare Department nade a note on Ex. 270 that. the / Chief
M ni ster (Respondent Sukhadia) was going on tour /‘on 24
January, 1967, therefore, there was no possibility of
di scussion in the near future. On 5 February, 1967, there
is a noting by the Chief Mnister on the file that the
Rai gar residents were ready to get Pattas on paynent of  Re.
I/- and after getting the anount

528

deposited action should be taken in getting the pattas
granted to ,themand the Social Wlfare Oficer should be
asked to pay personal attention to take action in the natter
and other problenms such as setting up industries, water
arrangenents etc. These docunents show that Ex. 271 dated 5
February, 1967 was an office note on the file and did not
have any independent existence. The Chief Mnister was
asked to give his directions on Keshulal's application in
the nonth of Decenber, 1966. The Director of Socia
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Wel fare, therefore, on 10 February, 1967 wote Ex. 44 "about
grant of Pattas to the residents of the colony."

Under Section 123(1) of the Representation of the People
Act, 1951, bribery is mentioned as a corrupt practice and

bri bery is any gift of fer prom se by a
candidate................ of any gratification to any person
whosoever with the object of directly or indirectly inducing
(b)....... an elector to vote in an election."

The appellant’s allegations were these. G rdhari Lal

el ection agent of respondent Sukhadia, arranged a neeting on
5 February, 1967 at Raigar Col ony, 100 persons gathered.
The audience consisted of Harijans and Raigars. The
respondent Sukhadia at  that neeting said that he was
nmanagi ng pattas of the lands allotted to Raigars and
Harijans for Re. 1/--each and requested themto vote for
him These particulars of the neeting were furni shed by way
of anendment. Apart fromthe bal dness of allegations as to
bargain for votes, the oral evidence adduced on behalf of
the appell ant was that of P.W 4 Lakshm Narain and PPW 12
Kalu Ram It “is significant that Shankar Harijan and
Keshul al ;- who were nentioned by the appellant as having been
present at the neeting were not exam ned. Kalu Ram was a

menber elected to the Mnicipal Council, Udaipur on Jan
Sangh ticket. Lakshm Narain was neither a Harijan nor a
Rai gar . The appel |l ant all eged that the audi ence consisted

of Harijans and Raigars. Lakshm Narain said that when the
respondent Sukhadi a began addressi ng a neeting a Harijan and
a Raigar are stated to have stood up-and nentioned that the
Urban | nprovenent Trust was not permitting themto build an
upper storey on the ground that they had not got pattas and
respondent Sukhadia is supposed to have said that he would
get pattas prepared and asked themto vote. ~The question of
buil ding the second storey was nowhere to be found in the
all egations in the petition.

Kalu Ram sai d not hi ng about the all eged bargain for votes.
On the contrary, Kalu Ramsaid that he did not remenber to
have heard any conversation and he did not state anything
about pattas being prepared fromJai pur and being sent to
Udai pur before the polling date, though Lakshm ~ Narain
deposed to that effect. |If
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the Urban I nprovement Trust, Udai pur was the authority for-
issuing pattas it is unbelievable that the respondent though
Chief Mnister of the State woul d nake a prom se for getting
the pattas prepared at Jai pur and send them to Udai pur
Lakshmi Narain said that he was taken by Kalu Ram to the
appellant 5 or 6. months after the election.  The appellant
then asked Lakshm Narain whether parchas (leaflets) had
been distributed. Lakshm Narain is supposed to have showed
a parcha Ex. 8- A whereupon the appellant asked Lakshmi
Narain if the latter could give evidence incourt about
distribution of Ex. 8-A Even at that time Lakshmi Narain
did not utter a word about the neeting on 5 February, 1967
and far |ess of any bargain by respondent Sukhadi a for votes
at the election. Lakshm Narain was an interested w tness
because he brought Ex. 8-A of his own accord, though he was
not summoned to produce any docunent in Court. Kalu Ramthe
other witness adnmitted that as early as 1959, the Rajasthan
CGovernment passed an order that pattas be issued” to the
residents of Raigar Colony on a paynent of Re. 1/-. Thi s
was nerely inplenenting what the Governnent had decided in
1959. The respondent’s office note on 5 February, 1967, was
not hi ng new and there was no, tenptation offered by him

The tour programre of the respondent Sukhadia was exhibited
i.e. Ex. A-1 16. Between 3.00 p.m and 5.00 p.m on 5
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February, 1967, respondent Sukhadi a spoke at a neeting of
Sindhi Samaj at 4.00 p.m That statenment of Sukhadi a was put
to himin cross-exanination to be correct. Grhari Lal, the
agent of Sukhadia, also spoke of the correctness of the tour
programe of Sukhadi a and no chal |l enge was made. Roop Kunar
P.W 3 also spoke of the neeting at Sindhi Samaj at about
4.00 p.m and he was not cross-exam ned. Nowhere in the
el ection petition the appellant nentioned the tine of the
neeting at Raigar Colony on 5 February, 1967. |In the tour
the respondent Sukhadia it will appear that he

met the Kerala Samaj on 5 February, 1967 between 3.30 p.m
and 4.00 p.m at Vidhya Peeth. Between 4.00 and 5.00 p.m
he was at Sindhi Sammj and between 5.00 and 5.30 p.m he
net Qujrati Samaj near " Fateh School. The r espondent
Sukhadia held a neeting of the Sindhi Samaj at Saletia
G ound behind the Vidhya Peeth on 5 February 1967 at 4.00
p.m The police record contained in the file which was
summoned . at the instance of the appellant contained a copy
of the tour programme of respondent Sukhadia which tallied
with the tour programes produced by the respondent Sukhadia
and orally deposed to by Sukhadia and w tnesses on his
behal f.

Ex. 109 was a copy of the cyclostyled address presented to,
the respondent Sukhadi‘a on behalf of " Sindhi Refugees at
their neeting on'5 February, 1967. This'is an additiona

ground to,
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support the respondent Sukhadia" s~ evidence. The ora
evidence of Lakshm._ Narain and Kalu Ram is unworthy of
bel i ef . The docunentary evidence fortifies the ora

evi dence of respondent Sukhadia that there was no neeting of
Rai gars and Harijans at Udai pur on 5 February, 1967.

The assertion nmade by the appellant-that the order dated 5
February, 1967 was passed by the respondent Sukhadia on the
,stationery of the Chief Mnister is baseless. The origina
belies that case. On the contrary the order dated 5
February, 1967 is nothing but a noting by the Chief Mnister
on the file which had been started pursuant to the order of
the Governnent in the year 1959 and occasioned nore so
because of the application made by Keshulal in the nmonth of
December, 1966.

The Hi gh Court rightly rejected the oral evidence of bargain
erised the evidence on behal f of the appellant

as being wholly "concocted and fabricated."

Counsel for the appellant submitted that the respondent
Sukhadia also nmade an order for remnission of devel opnent
char ges. ' The docunents relied on by the appel l'ant do not
support any such charge. This is a new case in this Court.
There is no foundation for it in the pleadings. This case
was not nmade in the High Court. Therefore, this case cannot
be allowed to be made at this stage.

The second corrupt practice on which the appellant relied is
to be found in paragraph 8 of the petition as anended.
Broadly stated the appellant’s allegations were that the
respondent Sukhadi a ordered Public Wrks Departnent (P.WD.)
to construct a road at Tekri though it was a municipal area
and P.WD. had no jurisdiction and further that t he
respondent held a neeting on 5 February, 1967, and during
his speech said that he was arranging for construction of
roads and installation of water-taps and requested the
people to vote for him This part of the appellant’s case

concerns an area called Tekri. There was a new railway
station and a yard was constructed that necessitated new
road linking police lines to a place called Salunbar road

junction. P.WD. wundertook to construct a road and when

programme of

and

char act
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constructed that would have nade a thoroughfare through the
Police Lines fromthe Railway Station to the Block Ofice

The police authorities objected. The Banjara Samiti which
took wup the cause conpl ai ned about the obstruction by the
pol i ce. Work was held up. This was in the year 1965-66.
VWen the Police Lines were constructed a short link route to
Tekri village was closed. Therefore, it was decided to

construct an approach road to Tekri. When the thoroughfare
t hrough the Police Lines was abandoned in the year 1966, the
531

Executive Engi neer took a decision to upgrade a part of the
road and to wuse tarred road to nake a thoroughfare via
village Tekri to give a by-pass to Police Lines. Tekr
village was situated to the East of Police Lines at Udai pur
The new railway station was to the North-Wst of the Jail
The Jail was also to the NorthWest of the Police Lines. The
proposed road was fromthe Railway Station to Tekri village
and then beyond the Police Lines to a point to the Block
Ofice fromthe North to the South. Tekri village was to
the East' of the proposed road.
In the —original petition the appellant alleged that the
Executive Engineer Chhail Behari Mathur canvassed votes to
support respondent Sukhadia. In the amended petition the
appel l ant all eged that Chhail Behari Mthur at the instance
of the respondent /Sukhadi a passed orders for construction of
r oads. The appellant in his oral evidence said he had no personal kno
w edge and was indefinite as to which road his
allegation related but that it related to a road which ran
t hr ough Tekri village. Madan -~ Lal, Chairman of t he
Miunici pality and a witness on behal f of the appellant could
not point any road construction by the Minicipality after 28
Decenber, 1959, when Tekri was included in. it. Two ot her
wi t nesses Phoola P.W 25 and Madan Lal P.W 28 said that the
road at Tekri was conpleted two or three days before the
polling. The Hi gh Court disbelieved both of them
There are inportant exhibits as to Tekri road construction
These are, Contractor’'s Agreenent Ex.A/ 128 dat ed 10
February, 1967, Measurenment Book Ex.A/ 129 and Running Bill
Ex. 70, all for earth work. Ex. A/ 130 dated I April, 1967
and Ex. A/ 131 are the Agreenent —and Measurenent Book

respectively and both are for soling. The ~ wor k was
described "special repairs to approach road to Tekri.” On
behal f of the appellant it was enphasized that the  change
was significant. Ex. A/ 125 was the Agreenent - dated 3

Sept enber 1965 for construction of road by Banjara Samiti in
the year 1965 Ex. A/126 is a letter of conplaint” by the
Banjara Samiti against the hindrance by the Police. These
docunents A/ 125 and A/ 126 both indicate that when it was
i ntended to have a thoroughfare through the Police Lines to
Jai samand Board sonme criticismwas nade as to the nane
given-"Construction of Road connecting Police  Lines to
Jai samand Road" in the file of the year 1965 but when work
commenced it was described as "Special repairs approach road
to Tekri."™ In Ex. A/ 127 dated 10 April, 1967 being estimate
for the road it will appear that when the short link to
Tekri village di sappeared in Police Lines it was intended to
buil d "approach road to Tekri" which was shown on a plan Ex.
80. When the thoroughfare through the Police Lines was
abandoned because of
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objection by the Police, it was decided to by-pass the
Police Lines and upgrade the entire road from the Railway
Station to the Block Ofice. The name was amended as "road
from railway crossing to join Salunber road junction via
Tekri village to give by-pass to Police Lines." The plan Ex.
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80 proves that. The construction, whatever the nane of the
road was, remained the sanme road. The nane is, therefore,
of no noment.

The High Court held that there was no tender and that the
work was split to restrict the contract to the conpetence of
the Assistant Engineer. Rule 369 of the Financial and
Account Rules states that it is not the intention to prevent
the officers fromgiving out to different contractors a
nunber of contracts relating to one work even though such
work may be estimated to cost nore than the anbunt up to
whi ch they are enpowered to accept tenders. The total cost
of the road was approximately Rs. 20,000/- for material and
| abour . The 8th Running Bill was for Rs. 9,473.00 and the
9th Running Bill was for Rs. 1,025.00. Both the Running
Bills were pursuant to Agreenent No. 15 of 1966-67 and these
Bills were passedin the nonths of April and My, 1967.
There was a standing yearly contract to supply stones and
bal | ast.  The total labour cost for earth work, soling, con-

solidation of stone ballast was Rs. 7,840-75 as will appear
from Ex. A 128 and Ex. A/ 130 (vouchers Nos. 63 and 44)
and ot her vouchers. It is, therefore, correct to hold that

the anmpunt spent was withinthe limt and these were valid
pi ecewor k agreenents-and all Bills, Vouchers and Measurenent
Books indicate that there was no irregularity.

The Hi gh Court nmde sone coments as to production of record
for Tekri village. /It stated that the record was produced
after great delay. The criticismis not justified. The
requisition for record was nmade on 15 Novenber, 1967 and the
record was sent up on 15 Decenber, 1967. An application for
summoni ng docunents was made by the appellant on 12 August,
1967 and an order was made on 14 August, 1967 that the
appel l ant should requisition these fromthe Public Wrks
Departnment and the appellant nade the requisition on 15
Noverber, 1967. On 8 Septenber, 1967 the respondent had

al so made a requisition for thefile relating to Tekri. The
Executive Engineer made a slight confusion between the two
requisitions. In any event the entire record was befaore the

Court and none of the parties suffered from any non-
producti on.
The High Court held that Ex. A/ 130 being the agreenent for

soling was entered into on 1 April, 1967 -and was a
fictitious docunment because soling was done on 14 February,
1967 and not after | April, 1967. It is also inmportant to
note that entry in
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| og book Ex. 68 dated 14 February, 1967 speaks of soling and
pressing by road roller over 300 feet in length on 14
February, 1967. The rel evant vouchers show that 18275 «cft.

ball ast was spread. The ballast was 12 feet wide and 41
i nches deep. The total length of the road was 4000 feet

upto Tekri village. Secondly, the relevant vouchers-show
that 16,722 cft. soling was laid. Soling was done 12 feet

wi de-- and six inches deep. That worked out a total road
length of 2,287 feet. Thus soling was not done over 1,113
feet in length. Thirdly, earth work according to the
vouchers was 28741 cft. of which 21050 cft. was ,carried
away and rest of the excavated stuff was pressed. Sonel, 281
feet long road |l ength contained material which was excavated
| ocal ly. Wrk started near the Jail to avoid the incon-

venience to traffic on election day caused by the dug up
gravel road. That is why Ex. 68 dated 14 February, 1967 is
explicable as to soling for about 300 feet on that day and
Ex. A/ 130 the agreenent becane effective as from1l April,

1967. Therefore, the High Court wongly held that the date
1 April, 1967 on Ex. A/ 130 was fictitious because soling was
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done on 14 February, 1967 as will appear from Ex. 68. The
Judgnent totally overl ooked that on 14 February, 1967 soling
was pressed by road-roller to the extent of 300 feet. The
total distance of the road fromJail to Tekri village was
3389 ft. Qut of this length 3000 ft. soling was pressed on
12 April, 1967. That is proved by Ex. 67 |o0g-book entry
dated 12 April, 1967. Details of road roller work given in
Ex. 67 show that the engine worked on the road for about
31/ 2 day for pressing soling and consolidating ballast.

The rel evant Financial and Accounts Rules Nos, 330, 351 and
369 indicate that the officers could give to different
contractors a nunber of contracts relating to one work even
though such, work m ght be estinmated to cost nore than the
amount up to which they are enpowered to accept the tenders
and a distinction is mde between piece-work and contract
wor K. Pi ece-work i-s that for which only a rate is agreed
upon wthout referenceto the total quantity to, be done.
Work below Rs. 2500/- in value is termed as petty-work.
Exs. AI'128 and EX. A/ 130 would cone in the cat,--gory of
petty-work. Petty-work did not require estinmate nor tenders
according to Rules 330 and 351 respectively. The Tekri road
was constructed under special repairs programe.

The Hi gh Court held that the construction of the road at
Tekri was in contravention of section 72 of the Rajasthan
Urban Inprovenent Act. This point was not raised in the
pl eadi ngs. Section 72 of the said 'Rajasthan Act speaks of
restriction on inprovenent in certain areas-after the com ng
into operation in.
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any area of a master plan or notification of the sanction
of a schene. The schene is not in evidence. ~The evidence
about Hiran Nagri Schene does not prove that Tekri road was

constructed in contravention of any schene. H ran Nagri
scheme Ex. 78 is divided into 14 sectors. Tekri does not
fall in any one of them It-is in evidence that on 31

January, 1967 the Advisory Council met for preparation of a
master plan. Section 2 (1) (i) of the said Rajasthan Act
speaks of amenity as including aroad and section 2(1)(vi)
speaks of inprovenent neani ng operations over or-under |and.
A road cannot be an inprovenent and therefore section 72 of
the Act may not apply. These matters appear to - be beside
the principal point for consideration as to whether there
was any neeting and whet her the respondent Sukhadi a told the
voters who were nostly Qujars that if they did not vote  for
the appellant then the Kachha road in their locality  would
never be metall ed.

The High Court held that there was no evidence that it was
the respondent Sukhadia who got the work on/ Tekri. road
started by Chhail Behari Mathur. The H gh Court further
held that there was no evidence of bargain for voting at
the election. The witnesses Phoola P.W 25 and Madan La
P.W 28 who were exam ned to prove that the respondent made
a bargain with the people of Tekri village that they would
vote for himand he would get a road constructed in. Tekri
village were disbelieved by the H gh Court. The entire
evi dence has been exam ned by the High Court and there was
no evidence of bargain. That finding is correct and we do
not find any reason to take a contrary view The various
records about the construction of Tekri road indicate that
this was a long standing grievance. |If a roller was used on
the date of the election that should not be interpreted to
nean that the Chief Mnister was utilising his position to
obtain votes. Such a view would suspend and paral yse nornma
activities of the State. W agree with the High Court that
there was no corrupt practice.
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Wth regard to the construction work at Tekri, counsel for
the appellant enphasized three features, nanely, that this
was not the respondent Sukhadia's portfolio; secondly, that
the construction work was in breach of law, that the Urban
| mprovenment Trust shoul d have done work; and thirdly, work
commenced i medi ately after the visit of respondent Sukhadi a
and it was conpleted before-the polling date wi t hout
estimates, wi thout sanction and wi thout funds. These three
features were said in conbination with the oral evidence of
Phoola P.W 25 and Madan Lai P.W 28 to be full and conplete
evi dence of the election bargain of respondent Sukhadia to
obtain votes. He have earlier referred to the agreenent
for earth-work for construction of road at Tekri
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vil | age. The work continued up to the nonth of My, 1967
The road had been planned as early as 1966. It is not
correct to say that there was no sanction for the work.
There ~was standi ng yearly contract of supply of stones and
bal | ast . Eart h-work was done under different agreenents.
Measur enent - books and vouchers have been produced and the
total value of the work was calcul ated to cost Rs. 20,000/-.
Approxi mately Rs. 18, 000/ was spent. There were two piece-
work agreenents Ex. A/ 128 and Ex. A/ 130. In addition
there were itens of petty-work. Petty-work did not require
any estimte. W have also referred to the relevant rules
and held that there was no contravention. - The Hi gh Court
correctly rejected the evidence of Phoola and Madan Lal and
came to the conclusion that there was no evidence of bargain
for election.

The third corrupt practice alleged by the appellant was in
connection wth the covering of Nallah in  Baluchistan
Col ony. The appellant alleged in paragraph 8 of the anended
petition that the respondent Sukhadia, his election agent,
other agents and other persons with the consent, of the
respondent Sukhadi a m sused his position as Chief Mnister
and ordered the Public Wrks Departnent to construct roads
and Nallah inter alia at Ward No. 27 in Baluchistan Col ony.
The appel |l ant all eged that respondent Sukhadia visited that
colony and induced the voters to vote for himand in turn
promi sed to get the construction of the Nallah done in their
col ony. It will appear fromEx. A-31 dated 30 Septenber,
1966 that the schene for covering of Baluchistan Colony
Nal | ah canme into existence at the instance and because of
the keen interest taken in the matter by the Health  and
Central Conmittee of the Minicipal Council, Udaipur. There
was a resolution of the Sanitary and Health Committee dated
27 August, 1966 Ex. A-28 where it is recorded that
unfortunate incidents took place at the Nallah because
children fell into the Nalla' and cattle also fell in the
Nal | ah and there was insanitary condition.

There are many docunments between the years 1966 “and 1967,
poi nting about the unsatisfactory and unhygienic condition
of the Nallah. In the nonth of Decenber, 1966, the Urban
| mprovenent Trust noticed that the Governnent had refused
subsidy for the covering of the Nallah and request for |oan
was nmade and proportionate contribution was expected to be
nade by the- Municipal Council and t he Irrigation
Depart ment. The Chai rman, Urban | nprovement Trust, in Ex.
A-34 dated 19 January, 1967, wote to the Secretary, Town
Pl anni ng Departnent, intimating that the work of the Nallah
was being started in anticipation of the Gover nirent

sanction. In Ex. 65(252) dated 30/31 January, 1967, the
Secretary, Town Planning wote to
536

the Chairman, Urban inprovenent Trust, that it would not be
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possi bl e for the Town Pl anni ng Departnment to spare the noney
but he woul d ask the Chief Engineer, Health and the natter
should be discussed with the Town Planning people. The
Chair-man in his oral evidence explained that he was quite
surprised to see the letter. Ex. 7-Ais a telegramdated 10
February, 1967. There are various office notes on the
Secretariat file being Exs. 253, 254, 255, 256, 257 and 266.
In the nonth of February, 1967 the office notes were sent to
the Minicipal Local Self-Governnent. It appears that the
Fi nanci al Commi ssioner did not at first accord his approva

to the loan. The Financial Comni ssioner accorded sanction
on 24 February, 1967 (Ex. 256). The, office note of the
Urban | nprovenent Trust on 6 March, 1967, proposed that the
matter might be placed for adm nistrative and, technica

sanction and al so- for the acceptance of the tender. Forma

sanction Ex. A-35 was nade on 31 March, 1967. In that
sanction reference is nade to the letter Ex. A-34 dated 19
January, « 1967 ~and a tel egramEx. 7-A dated 10 February,
1967. This  tel egramwas described by the H gh Court as
"faked" 'because there was then no sanction. The Hi gh Court
was wong in describing the telegramin that nanner. The
telegram Ex. 7-A dated 10 February, 1967 was sent by the
Secretary to the Collector and Chairman of the | nprovenent
Trust. Ex. 266 dated 10 February, 1967, is an office note
to the effect that the Chairnman, Town Planning had gone to
Udai pur and was asked to di scuss the case regarding Nallah
in Baluchistan Colony with the Chairman, Urban | nprovenent
Trust, Ex. 253 dated 11 February, 1967 is ‘another office
note stating that reconmendation for grant of |oan was sent
for approval to the Financial® Conmm ssioner. Al  these
docunents read in proper sequence would indicate that Ex. 7-
A was a genuine telegramin anticipation of sanction

The Financial Commissioner did not at first agree to accord
his approval to the loan. The Secretary, Town Planning,
again noved the Financial Comm ssioner for sanction. The
Fi nanci al Conmi ssioner accorded sanction on 24 February,
1967 (Ex. 256). The Mnister gave his assent to the
sanction of the loan on 2 March, 1967. On 6 March, 1967,
the mtter, according to the office note, was  placed for
adnmi ni strative and technical sanction-and for acceptance of
the tender. On 31 March, 1967, formal sanction - was given
vide Ex. A-35. It appears that the covering of the Nallah
in Baluchistan Colony was not an extraordi nary or _abnornmal
affair. It may be stated here that respondent- Sukhadi a
resigned fromhis office on 13 March, 1967 and President’s
Rul e was inposed, which continued till 26 April, 1967. The
sanction was given at a time when respondent Sukhadia was
not in office. A revised sanction was nade on
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27 June. 1967 (Ex. A-38). Tenders for covering of the Nallah
had been asked for by Ex. A-39 dated 29 Decenber, 1966.

Ex. 109 is an address presented to the respondent Sukhadia
on behalf of the refugees of Baluchistan and Jacobabad
Colonies at a public neeting at Salatia Gounds on 5
February, 1967. This address does not nake any reference to
the covering of the Nallah. |If the respondent Sukhadia had
nmade any promise to that tenor on 31 January, 1967 or prior
to 10 February, 1967, it would have found nmention in the
addr ess.

The Urban Inprovenent Trust had one part-time Executive
Engi neer, Chhail Behari Mathur. His real job was that of
Executive Engineer, P.WD., Udaipur. The decisions in the
Urban | nprovenent Trust were usually taken by the Chairnan
and the Executive Engineer. The appellant in his ora

evidence said that when he was Vice President of the
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Municipality and also a Menber of the Urban | nprovenent

Trust, it was felt necessary to cover the Nallah. The
proceedi ngs of the Urban I nprovenent Trust in the year 1966
will show such course of action to be correct. The Urban

| mprovenment Trust Resol ution of 21 Septenber, 1966 stated
that noney was being arranged for and would be forthcom ng
before the Iliability arises. Rule 375(a) of the Public
Works Departnent Financial and Accounts Rules inter-alia
states that until an assurance has been received from the
authority conpetent to provide funds work could be under-
taken because such funds wll be allotted before the
l[iability matures. |If the Urban Inprovenent Trust had to
spend a sumover and above the budgeted provision in the
course of the year a supplenentary budget was to be passed.
Again Rule 375(b) it is stated that whether on ground of
urgency or otherwise if an officer is required to carry out
a work for which no appropriation exists, the officer is
directed to intimate to the Accountant Ceneral when he is

incurring a liability in which no appropriation has been
nmade in_ the budget. Therefore, an officer incurring the
expenditure wll take imredi ate steps by addressing the

appropriate conpetent authority to obtain orders either to
stop work or regularise its execution. That is why, K K
Joshi, Chairman of ‘the Urban ' | nprovenent Trust infornmed on
19 January, 1967 that he was starting the work in
anticipation of CGovernnent sanction (See Ex. A-34).
Inviting tenders could not have' been postponed to a date
when the | oan cane in hands of the Urban | nprovenment Trust.
VWen tenders were opened on 17 January, 1967, the tender of
Sanganeria Brothers was the lowest and it was orally
accept ed. The actual contract was entered into after the
Urban | nprovenent Trust gave formal sanction on 13 April
1967. The Urban
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| nprovenent Trust framed its —own -schene,. " Expendi ture
sanction" is not required in the Uban Inprovenent Trust

because Resolution for work would ampbunt to sanction in
anticipation of allotment of funds. Rule 318 ‘of /'P.WD.
Rul es requires that the proposals are structual l'y sound and
estimates are accurately cal cul ated.  Chhail Behari Mat hur
prepared the schene, estinmates, designs and plans. He was
the hi ghest technical person in the Urban Inprovenment Trust.
When Urban | nprovenent Trust decided to execute the  schene
it | ooked for noney. The Local Self-Government Secretary on
8 January, 1967 assured the |oan. The Town Planning
Depart ment approved the schene. The approval meant approva
for raising the noney. The Secretary, Town Pl anni ng
Department was also the Secretary of the ‘Local Self-

Gover nirent Depart ment . The Local Self-Gover nnent De-
partrment, Town Pl anning, and Public Health Departnent really
formed one Unit in the Secretariat. Though tenders were
opened on 17 January, 1967 formal contract was signed after
the date. Though the work, had started in February, 1967 it
was stopped for sone time. The work order was dated 29
March, 1967 and the work was conpl eted on 28 Novenber, 1967.
The tender notice gave 8 nonths for conpletion of work.
There was a Conference at the Secretariat between the Chief
Town Planner, Secretary and Deputy Secretary of the Town
Pl anning Department on 10 February, 1967. They decided to
sanction Rs. 60, 000/- out of Land Acqui sition and
Devel oprment  Fund. Therefore, as far as the loan was
concerned the Departnent had only to obtain the concurrence
of the Finance Departnment. The Accounts O ficer therefore
sent a telegram Ex. 7-A that sanction was accorded for | oan
and formal sanction would follow Rule 50 of the GCenera
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Fi nanci al and Accounts Rules states that where it is desired
to sanction expenditure before the funds have been
conmuni cated, the authority proceeds in a cautious nanner by
stating : "subject to the funds to be conmunicated in budget
of the year." The Accounts O ficer was careful in indicating
that a telegramwas not a formal order for sanction and
sonething was vyet to be done. The ultinmate sanction was
i ssued on 31 March, 1967. The Urban | nprovenent Trust on 15
April, 1967 paid the first running bill amounting to Rs.
52, 466. 60.

On the entire evidence it was apparent that there was
urgency of the work. The Miunicipality felt the urgency.
The resolution of the Minicipality Ex. A-28 asked the Urban
| mprovenent Trust to act forthwith in the matter of covering
of the Nallah. Wen the schene Ex. A-31 was sent to the
Town Planning Departnent, copy was sent to the Chief
M nister as well as the Law Mnister. This was between the
nmont hs~ of Septenber -and Novenmber, 1966. Rem nder was sent
in the nonth of January. 1967
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to the Chief Mnister. The respondent Sukhadia said that the
schene was brought to his notice. Sonetinme in the nmonth of
Decenmber, 1966 the respondent Sukhadia pointed out to the
Chi ef Engineer, Health about the bad condition of the Nallah
and expressed desire for inprovenent. It, t her ef ore,
follows that the respondent Sukhadi a was shown the schene
once in the nonth of Decenber, 1966 and the -only observation
made by hi mwas that there should be inmprovenent. This was
ordinary official duty done by the respondent Sukhadi a. It
is inpossible to inpute any notive whatsoever to the
respondent Sukhadi a that he was gui ded by any corrupt notive
for any el ecti on bargai ning.

When the Urban I nprovenment Trust was trying to get ' reviva

of the Ilapsed sanction in the nonth of June, 1967, the
matter again cane to the respondent Sukhadia. This was too
far renoved fromthe election date to have any, connection
or rel evance therewith.

It was suggested that file Ex. 247 was tanpered and that a
small slip had been pasted between note 113 and note 114.
The word 'issued is witten on that slip. Before the slip
was pasted the words were "draft vetted D. S. may al so see
as it is inportant matter". The contents would show that
the draft was "vetted" and the note was irrelevant and this
was again in the nonth of January, 1967 1|long before  the
el ection. So, the pasting of the slip was alsoan ordinary
routine affair. In cross-exam nation of the respondent
Sukhadia it was suggested that the words below the slip were
"as desired by Chief Mnister on phone sanction nmay be
accorded.” The words can be seen on the original and the
suggestion i s basel ess.

The appellant’s allegation against the respondent - Sukhadi a
as to installation of public water-taps is based on
paragraph 11 of the anended petition. The appellant alleged
that the respondent by exercising his influence as  Chief
Mnister got 50 public water-taps installed in different
localities of Udaipur Cty Constituency two or three days
bef ore the poll. The respondent did not admt t he
all egations. The Hi gh Court cane to the conclusion that the
docunentary evidence on record did not warrant a finding
that the respondent got the public hydrants installed by the
exercise of his influence. W have not found any reason to
hold that the H gh Court was in error

The last allegation on which the appellant relied as an ins-
tance of corrupt practice was Ex. 8, which was a |leaflet.
The | eafl et contained a statement "The Vice-President of Jan
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Sangh Shri Bhanu Kunar Shastri took illegal possession of
CGovernment land in Shivaji Nagar by force and | eft a road of
9 ft. width only".
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It was said that the statenent of fact related to the
personal character and conduct of the petitioner and was,
therefore, an offence within the neaning of section 123 (4)

and section | 00 (B) of the Representation of the People
Act . The High- Court held that the statement of fact
contained in Ex. .8 that Bhanu Kumar Shastri encroached on
government | and and constructed his house at Shivaji Nagar

was fal se and the respondent Sukhadi a believed the statenent
to be false. The Hi gh Court also held that the statenent
related to the personal character of Bhanu Kumar Shastri but
it was not reasonably cal culated to prejudice the prospects
of his election and the leaflet was not printed or
distributed wththe consent of the respondent Sukhadia or
his election agent. Counsel for the appellant relied on the
evi dence  of <~ Bhagwati Lal Bhat and G rdhari Lal Sharma to
cont end that the respondent was responsible for t he
printing. Bhagwati Lal Bhat is R'W 36 and G rdhari La
Sharma is R W 2. Bhagwati Lal Bhat said that he was
Secretary, District Congress Committee, Udaipur at the rele-
vant tinme and he used to get leaflets printed for election
pr opaganda. He 'also said that he got Ex. 8 printed at
Krishna Printing Press and Madho Lal -agent of Bhul eshwar
M na asked himto get the sane printed.” Grdhari Lal Sharma
was the election agent of respondent Sukhadi a. He said
that work for the respondent Sukhadi a and Bhul eshwar M na,
who was a Parlianmentary candidate fromthe sane constituency
was carried on fromthe same office. Grdhari  Lal Sharnma
used to draft |eaflets and panmphl ets which ~were  published
for the el ection canpai gn of the respondent Sukhadiia. Madho
Lal wused to get leaflets and panphlets for the | election
canpai gn of Bhul eshwar "M na printed. The el ection
propaganda by the District Congress Conmittee according to
G rdhari Lal Sharma was in the charge of Bhagwat Lal Bhat.
Counsel for the appellant invited us to hold on the evidence
that Ex. 8 was printed by the respondent Sukhadia s election
agent and wth his consent. The appellant in his oral
evi dence said that the respondent Sukhadia got Ex. 8 printed
at the press of his election agent, Grdhari lal. [t~ was
not alleged in the petition that the respondent or G rdhari
Lal got the leaflet printed.

Neither in the petition nor in evidence, know edge or
consent of Grdhari Lal is alleged about printing the
panphl et Ex. 8. Grdhari Lal said that he came to know of
the leaflet only after be had received a copy of the
el ection petition. This was not challenged in - cross-
exam nation of Grdhari Lal nor was it suggested that the
printing of the panphlet was done at his press.-with the

know edge or consent of Grdhari Lal. The only allegation
in the petition was that the |leaflet was published in the
Krishna Printing Press of Grdhari Lal. Grdhari Lal —also
sai d
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that he did not sit at his press in the nonths of Decenber

1966 and January and February, 1967. G rdhari Lal’s
Manager, Babu Lal used to maintain the accounts and | ook
after the business of the press during those nonths. It was
never suggested to Grdhari Lal that the leaflet was printed
with his know edge or consent. Bhagwati Prashad Bhatt and
Madho Lal gave evidence on behalf of the respondent.
Bhagwati Prasad said that the leaflet was printed by himfor
the District Congress Conmittee. Th.-. High Court correctly
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held that neither the respondent nor his election agent,
Grdhari Lal got the leaflet Ex. 8 printed or gave consent
to its being printed and further that it could not be held
that the respondent or his agent had know edge of the
di stribution of the leaflet.

As to distribution of the panphlets, the appel | ant
originally nentioned no particular persons as distributors
but after amendnent, three persons, nanely, Hanuman Prashad,
Bhagwati Prashad Bhat and |sthiak Ahmed were nmentioned as
di stributors. There is no evidence that Grdhari La
distributed the |eaflet.

I n paragraph 15 of the petition, the appellant alleged that
the, respondent addressed neetings at Dholi Basri and Moti
Chohtta on 10 February, 1967 where the respondent orally
nmade defamatory statenent about the appellant meking an
encroachment upon the Government | and. Narain Lal and
Shanker Singh gave evidence on behalf of the appellant and
said that the respondent in their presence nade the
statenent that the appellant had constructed a house on
CGover nment | and. The Hi gh Court did not accept the ora
evi dence - on behal f of the appellant. Counsel foe the
appel l ant submitted that though the respondent denied that
he held a nmeeting at Dholi Basri and Moti Chohtta on 10
February, 1967, there  was nmention of  nmeetings at those
places in the police report. The Hi gh Court held that the
respondent mght have contacted the people at the places
nentioned but rejected the appellant’s version that the
respondent said that the appellant had encroached upon the
CGovernment | and. W do not see any reason to take a
different view.

Counsel on behalf of the appellant contended that it was not
open to the respondent to chall enge several findings of fact
by the Hi gh Court against the respondent without preferring
an appeal . Sections 116A, 116B _and 116C | of t he
Representati on of the People Act deal with appeals, stay of
operation of the order by the Court and procedure in an
appeal respectively. Under section 116A, appeals shall lie
to this Court on any question whether of law or ‘fact from
every order made by the High Court under section’ 98 or
section 99 of the Representation of the People Act.
Sections 98 and 99 speak of orders on the election
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petition. Section 98 speaks of orders dismssing the
election petition or declaring the election to be void or
declaring the election of a returned candidate to be void
and the. petitioner to have been duly elected. Section 99
speaks of orders recording finding of conm ssion of corrupt
practice and names of persons who were guilty of corrupt
practice.

Under section 116C of the Representation of the People Act
the procedure in an appeal is that subject to the provisions
of the Act and of the Rules, if any, nade thereunder every
appeal shall be heard and determ ned by this Court as nearly
as may be in accordance with the procedure applicable to the
hearing and determ nation of an appeal fromthe final order
passed by a H gh Court in the exercise of its origina
jurisdiction and of the provisions of the Code of Cvi
Procedure and the Rules of the Courts shall as far as
possible apply in relation to such appeal. There are no
rules of this Court which have any bearing on this matter.
The provisions contained in Order 41, R 22 of the Code of
Cvil Procedure are attracted by the words of section 116C
of the Representation of the People Act with the result that
the respondent may support the decision and judgnent on any
ground decided against him This Court in Ramanbha
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Ashabhai Patel v. Dabhi Ajitkumar Fulsinji & Os. (1),
negatived the contention that the respondent was not
conpetent to challenge the correctness of a finding as he
had not preferred an appeal and said "W cannot |ose sight
of the fact that normally a party in whose favour the
j udgrment appeal ed from has been given will not be granted
special leave to appeal fromit. Considerations of justice,
therefore require that this Court should in appropriate
cases permt a party placed in such a position to support
the judgnent in his favour even upon grounds which were
negatived in that judgment".

In the recent case in T, N. Angam v. Snt. Ravalu Reno M
Shaiza (Cvil Appeal) No. 1125 of 1970) this Court in the
j udgrent dated 21 January 1971 reiterated the Vi ews
expressed in the case of Ramanbhai Ashabhai Patel (supra).
There is an additional reason for allow ng the respondent to
support the judgment even. on findings agai nst t he
respondent, specially when it appears that the H gh Court
has not taken into consideration the entire docunentary and

oral evidence in arriving at a finding. |f the H gh Court
has overlooked inportant and crucial docunents or ora
evi dence, such evidence will justify this Court to support

the contentions of the respondent that the findings of fact
arrived at by the Hi gh Court are against clear and cogent

proof of facts. This Court will, therefore. be justified
(1) [1965] 1 S.C R /712.
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in recording the correct findings on anple and abundant
materi al s whi ch have been overl| ooked and ignored by the Hi gh

Court. In the present case, we have had occasion to dea
with these aspects on the rival contentions and recorded our
findi ngs.

It was said on behalf of the appellant that under s. 123 of
the Representation of the People Act, bargain was not
necessarily an ingredient of corrupt practice of bribery.
' The onus of proof of corrupt practice is on the appellant.
Al l egation of corrupt practice.is of a serious nature.

In Ghasi Ramv. Dal Singh & Ohers(1l) and Om Prabha Jain v
Abhash Chand & Anr.(2), this Court considered acts of M nis-
ters, who were candi dates at elections in relation to using
di scretionary fund on the eve of the election. Two
propositions were established. First, “the position of a
Mnister is difficult. It is obvious that he cannot to
function when his election is due. He nust of necessity
attend to the grievances, otherwi se he nust fail. He nust
improve the inmage of his adm nistration before the public.
If everyone of his official acts done bonafide is to be
construed against himand an ulterior notive i's spelled out
of them the admnistration nmust necessarily  cone 'to a

stand-still ........ ... ... ..... Wth an election in the
near future, the political party had to do acts of a public
nat ure. The grants of discretionary grants(sic) were part

of the general schene to better comunity developnent
projects and to renpve the inmediate grievances of the

public. The noney was required to be spent in 3 nonths’
time. The action of the Mnister had often the concurrence
and recomendations of his subordinate staff. It is for

this reason that the orders about the inprovenent of the
supply of waters were not pressed. They were incapable of
bei ng construed against the first respondent. Ther ef or e,
enphasis was ’'placed wupon "the distribution of noney".
Second, "To arrange to spend noney on the eve of el ections
in different constituencies although for general public
good, is when all is said and done an evil practice, even if
it may not be corrupt practice. The dividing |ine between
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an evil practice and a corrupt practice is a very thin one.
It should be understood that energy to do public good,
shoul d be used not on the eve of elections but much earlier
and that even slight evidence night change this evi
practice into corrupt practice. Paynents from discretionary
grants on the eve of elections should be avoi ded”

Al legation of corrupt practiceis a charge of crimna
nature. The provisions in the Representation of the People
Act are intended to preserve the purity of the election, but
at the sanme tine these provisions should not be subverted
for the impure purposes

(1) [1968] 3 S.C. R 102.

(2) [1968] 3 S.C R 111
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of maligning candi dates who happen to be in the GCovernment
on the eve of the election.. The normal bonafide acts of
persons who happen to be Mnisters have to be kept separate
from abuse of the opportunities of power and resources which
are not available to their opponents.

Under " section 123(1) of the Representation of the People
Act,  bribery is said tobe agift, offer or promse by a
candi date of any gratification to any person with the object
directly or indirectly of inducing an elector to vote at an
el ection. The ingredients of bribery are, therefore, first
gift or offer or promse of gratification to an elector,
second, the gift or offer or promse of gratification is for
the direct or indirect purpose of inducing-an elector to
vot e. It was said on behalf of the respondent that if
M nisters on the eve of the election render public or socia
service by redressing grievances of the public in relation
to construction of roads or-installation of water taps or
closing of insanitary drains or pits, this acts should not
be interpreted to be either gift or offer or promse of

gratification. It is difficult tolay down an | abstract
proposition. Odinarily anelioration of grievances of the
public appears to be innocuous. If, however, there is

evidence to indicate that any candidate at an/ election
abuses his power and position as a Mnister in t he
CGovernment by utilising public. revenues for conferring
advant age or benefit on a particul ar group of people for the
purpose of obtaining their votes, different considerations
will arise. The Court is always vigilant to watch not only
the conduct of the candidates and to protect their character
from being defaned but also to see that the character ~ and
conduct of the public is not corroded by corrupt notive or
evil purposes .of candidates. The genuine and bonafi de ains
and aspirations of candi dates have to be protected on the
one hand and mal afi de abuse and arrogance of power will have
to be censured on the other

Judged by the tests laid down in these decisions it has to
be found out as to whether the respondent Sukhadia did any
act which can be construed to be out of the ordinary or with
a viewto entering into an election bargain with the voters.
In all the three instances relied on by the appellant at
Rai gar Col ony, Tekri and Bal uchistan Colony, it is nanifest
that there were long standing public grievances and the
CGover nirent from time to tine nmade suggesti ons and
reconmendat i ons for redress of t he gri evances and
anelioration of the condition of the people. It cannot be
said that on the eve of the election there was any’ sudden
or spontaneous out-burst of public activity in the shape of
diverting public noney to win electors on the side of the
r espondent
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Sukhadi a by throwi ng baits or giving themany particul ar and
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specially favoured treatnent.

For these reasons we are of opinion that the appellant is
not entitled to succeed. The appeal fails and is disnissed.
Parties, will pay and bear their own costs.

V.P.S. Appeal dism ssed.
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