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BENCH
Arijit Pasayat & R V Raveendran

JUDGVENT:
JUDGMENT

R V. RAVEENDRAN, J.

This is a plaintiff’s appeal against the conmon judgment and
decree dated 12.11.2002 of the Hi gh Court of Kerala in Appeal Suit
No. 481/ 1992 filed by the defendants, and Appeal Suit No.697/1991
filed by the plaintiff both against the judgnment and decree dated
16.2.1991 in O S. No.24/1990 on the file of the Subordinate Court,
Muvat t upuzha

2. The plaint avernments, inbrief, wereas follows :

2.1 The second respondent (The Superintendi ng Engi neer, PWD,
Central Circle, Alwaye, Kerala) invited tenders for execution of a
construction work (Inprovenments to Thal akkad to Ml arinad Road).
The appellant’s offer was accepted and an agreenment dated

7.6.1982 was executed between the State of Kerala as the

enpl oyer (represented by second respondent), and the appellant

as the contractor. The estinmated cost of the work was Rs.

11, 28,595/- and the security deposit payable by the appell ant was
Rs. 22,600/ -. The contract required the work to be conpleted within
18 months fromthe date of handing over of the site. As the site
was formally handed over on 17.8.982, the work had to be

conpl eted on or before 16.2.1984. According to the appellant, on
account of del ays, defaults and breaches commtted by the
Department, he could not conplete the work.

2.2) The appel l ant subnmitted an on account  bill for Rs. 5,36, 800/-
on 25.8.1984. It was not paid. In spite of the delay in paynent and
ot her breaches by the departnent, the Appellant proceeded with

the work and conpl eted substantial portion of the work. He al so
sent various letters seeking paynent. The Executive Engi neer by
letters dated 4.7.1985 and 18.10.1985 infornmed the Chief Engineer
(B&R) that the appellant had executed work worth about 'Rs.10 | acs
and the delay in paynent was affecting the progress of the work.

In spite of it, the paynment was del ayed and ultimately

Rs. 4, 04,628/ - was belatedly rel eased on 26.3.1986 after naking
certain deductions (that is 10%towards errors in measurenent,

Rs. 40, 463/ - as retention anpbunt etc.). No further payments were
made by the Departnent.

2.3) The appel |l ant alleged the follow ng breaches by the
respondents : -

(i) Delay in issuing cenent and steel required for the work which
was the Department’s responsibility (delay of 16 nmonths in
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i ssuing cenent and delay of 26 nonths in issuing steel);

(ii) Default in releasing further cenent and MS rods thereby
preventing himfromconpleting the work (two bridges);

(iii) Failure to finalise the formation | evel of the road, thereby
preventing himfromnetalling the road (delay in approving
initial levels tentatively being 9 nonths);

(iv) Del ay i n maki ng on account paynments for the work done as
required by the contract terns (delay of 19 nonths in

rel easi ng the paynment towards first part of bill);

(v) Requiring himto do nore than 25%in excess of the agreed
gquantities in regard to certain items of work;

The appel | ant contended that in view of the expiry of the
contract period as also the extended period and the breaches
comm tted by the Departnent preventing himfromconpleting the
work within the extended period, he was not liable to execute the
bal ance work and that the Department cannot foist any liability on
himin regard to any extra cost in getting the bal ance work
conpl et ed 't hr ough anot her agency.

The appellant filed O S. No.691/1987 on the file of the Sub-
ordi nate Judge, Ernakul am (later transferred and renunbered as
O S. No.24/1990 on the fil e of Sub-Judge, Moovattupuzha) agai nst
the respondents, for the followng reliefs:

(i) For recovery of Rs. 2 |lacs towards the anmount due for
work done, with interest at 18% per annum (The

appel | ant al so cl aimed proper accounting and prayed

that if the anpunt due for the work done was in excess

of Rs.2 lacs estimated by him he may be permitted to

pay additional court fee in regard to the actual anount

found due);

(ii) For recovery of Rs.1,000/- as damages and breach of
contract with interest at 18% per annum.thereon

(iii) For a declaration that he was not liable to execute the
remai ni ng part of the work and that the conpletion of

the remaining work shall not be at his risk and cost,

and for a consequential direction to refund the entire
security deposit and retention noney with interest at

18% per annum

(iv) For costs and such other reliefs as the court may deem
fit to grant in the circunstances of the case:

3. The appel | ant valued the suit, for the purposes of court fee,
as follows, under the Kerala Court Fees and Suits Valuation Act,
1959 (' CF Act’ for short) and paid court fee accordingly :-

S. No.

Rel i ef

Val uat i on

CF paid

(a)

Relief (i) under Section 35 of
CF Act

Rs. 2, 00, 000

Rs. 19, 980

(b)

Relief (ii) under Section 22 of
C. F. Act

Rs. 1, 000

Rs. 100

(c)

Relief (iii) under Section
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25(d) (ii) of the Act

Rs. 300

Rs. 30

Tot al

Rs. 2, 01, 300

Rs. 20, 110

4, The suit was resisted by the State, inter alia, on the ground

that there was no breach on.its part. It was alleged that the work
consi sted of (a) cross drainage works, (b) Earth-work for formng
the roadway, (c) protective works and (d) supply of materials like
stone, metal etc. The respondents stated that cenent was issued
on 9.11:1983 when the appel |l ant made arrangements for cross

drai nage works. It was also alleged that a part of steel rods were
i ssued on 26. 10. 1984 and bal ance as and when the work

progressed. It-was contended that major items of work (like
earthwork for road formation, supply of stone/netal for soling and
metal ling work) did not involve cenent and steel and not hing
prevented the appel l'ant from proceeding with those works pendi ng

i ssue of cenment and steel. It was also alleged that any delay in
supply of materials by the Departnment would entitle the appell ant
only to extension of tine and not to any extra paynment. It was

all eged that tine was extended from 16. 8. 1984 to 31.3.1985 and
again up to 31.12.1985 with fine of Rs.100/- and the appellant did
not conplete the work .in spite of such extensions.and in spite of
final notice dated 11.11.1986. The respondents contended that

they woul d get the unfinished work conpleted at the risk and cost
of the appellant and recover any extra cost in conpleting the work
as also the cost of unreturned material fromthe security and
retenti on anounts and ot her amounts due to the appellant.

5. During the pendency of the suit, the Departnment passed an
order dated 31.5.1989 term nating the contract at the risk and cost
of the appellant and ordering forfeiture of the security deposit
amount of Rs. 22, 600/-.

6. The trial court franed the foll owing issues :

1. Whet her the defendants conmitted breach of
contractual obligation and if so, what is the anount
due to the plaintiff as damages for breach of
contractual obligations?

2. Wet her the pIa|nt|ff is entitled to get the value of the
wor k done and, if so, what is the ampunt due to him?

3. Whet her the plaintiff is entitled for a declaration that
the bal ance work shall not be arranged at the risk and

costs of the plaintiff and consequently directing the
defendants to rel ease security deposit and retention

anmount ?

4. VWhet her the plaintiff is entitled to get 18% i nterest per
annum on the anmpunt due to himfromthe date of the

suit 16-7-1987 till the date of realization

5. Cost and other reliefs.”

7. After appreciating the oral and docunmentary evi dence | ed by

the parties, the trial court by a judgment and decree dated
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16. 2. 1991 decreed the suit, in part. It held that as per the
neasurenents contained in the Measurenent Book (Ex. B-2)

mai nt ai ned by the Departnment, the total value of the work done by

t he appel  ant was Rs. 10, 05, 466. 42 and as Rs. 4, 36, 963. 29 had

al ready been paid, the bal ance due for the work done was

Rs. 5, 68,487.13, and after deducting the cost of the materia

supplied by the Departnent, the amount due to the appellant was

Rs. 5,33,560/-. The trial court also found that the Departnent
conmitted breach by causing delays on various counts, thereby
preventing the appellant fromconpleting the work. The trial court
hel d that though the anmount due towards the work done was

Rs. 5, 33,560/-, as the appellant had claimed only a sumof Rs.2 |acs
on that count and paid court fee thereon, the appellant was entitled
to a decree for Rs.2 lacs only towards val ue of work done. As a
consequence of its findings, the trial court decreed the suit against
the respondents as foll ows -

(1) A decree for Rs. 2 lacs towards the cost of the work
done with 12%i nterest per annum fromthe date of suit

till the date of decree and, thereafter, at 6% per annum
till the date of realization;

(ii) A decree for Rs.1,000/- as danmges for breach of

contract with interest as above;

(i) A decl aration that the appellant . was not liable to execute
the remaining part of the work and the execution of the

bal ance work shall not be at the risk and cost of the

appel I ant; and

(iv) A direction to the respondents to refund the security
deposit anpunt and retention noney w thin six nonths

to the appellant.

8. The appellant filed an appeal in A-S. No.697/1991 contendi ng
that the suit ought to have been decreed for Rs.5,33,560/- which

was found due, instead of Rs.2,00,000/- (towards the value of the
wor k done) by permitting himto pay the deficit court fee in
regard to the bal ance anount.

9. The respondents also filed an appeal in A S. No.481/1992,
bei ng aggrieved by the reliefs granted by the trial court. The
respondents contended that the appellant, who was an

i ndependent contractor, was not entitled to maintain a suit for
renditi on of accounts and, therefore, the trial court ought to have
di smissed the suit in entirety, as not mmintainable. It was al so
contended that the trial court ought to have held that the appellant
was in breach and that there was no breach on the part of the
respondent s.

10. A Division Bench of the Kerala Hi gh Court by -a comon

j udgrment dated 12.11.2002 di sm ssed the appellant’s appeal and

al  owed the respondents’ appeal thereby dism ssing the suit in
entirety. It held that a suit by an independent contractor for
renditi on of accounts by the enpl oyer, was not naintainable and,
therefore, there could not be a decree for Rs.2 |lacs towards cost of
wor k done, or for any other relief. It also held that there was no
breach on the part of the Departnent and, consequently, the tria
court could not have granted a declaration that the Depart nent

was not entitled to get the bal ance work executed at the risk and
cost of the appellant.

11. Feel ing aggrieved, the appellant has filed these appeal s by
special leave. On the contentions raised, the follow ng points arise
for our consideration :

(i) VWet her the appellant as an i ndependent
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contractor engaged by the State Governnent for
execution of construction work, is entitled to
maintain a suit for rendition of accounts by the
enpl oyer ?

(ii) Even if the prayer for accounts was not

mai nt ai nabl e, whether the suit could have been
dismssed in entirety by the H gh Court?

(iii) Wet her the respondents (enployer) conmitted
breach of its obligations under the contract ?

(iv) To what anpunts, if any, the appellant is entitled
to?

Re : Point (i)

12. The rel ationship between the first respondent and the
appel | ant was that of an enployer and an independent contractor
engaged to execute-certain work.in terms of the contract. The
contract was an itemrate contract and payment for the work done
had to be nade by the enployer to the contractor as per the
neasur enents recorded in the Measurenent Book naintained by

the Departnment. It is also not in dispute that while the appellant as
the contractor woul d approxi mately know t he quantum of work

done by him the exact quantities for purpose of paynment coul d be
ascertained by himonly by actually neasuring the work done or by
havi ng access to the nmeasurenent book maintained by the
Departnent. In the circunstances, the question that arises for
consi deration is whether the remedy of the appellant, engaged as
an independent contractor to execute a construction work (in a
itemrate contract where paynent is to be made as per the
measurenments recorded .in the measurenent book nmintained by

the enployer) in the event of non-paynent for the work done, is
only to file a suit for the cost of the work done quantifying the
anmount due, or whether he could file a suit for rendition of
accounts against the enployer with-a further prayer for a decree
for the amount due.

13. Order 21 Rule 13 CPC provides that in adm nistration suits, a
prelimnary decree directing accounts can be made. Order 21 Rule

15 provides that in a suit for dissolution of partnership or taking of
partnership accounts, the court before passing a final decree nmay

pass a prelimnary decree declaring the proportionate shares and
directing accounts to be taken. Order 21 Rule 16 provides that "in a
suit for an account of pecuniary transactions betweena principa

and an agent, and in any other suit not hereinbefore provided for,
where it is necessary, in order to ascertain the anpunt of noney

due to or fromany party, that an account should be taken, the

court shall, before passing its final decree, pass a prelimnary
decree directing such accounts to be taken as it thinks fit." W may
clarify that Order 20 Rule 16 does not create or confer any
substantive right to seek rendition of accounts in any particul ar

type of cases, nor in all types of cases. It nerely refers to a rule of
procedure and woul d apply where there is an existing right to seek
rendition of accounts having regard to the rel ationship between the
parties.

14. It is now well-settled that the right to claimrendition of
accounts is an unusual formof relief granted only in certain specific
cases and to be clained when the rel ati onship between the parties

is such that the rendition of accounts is the only relief which wll
enable the plaintiff to satisfactorily assert his legal right [vide
Jowahar Singh v. Haria Mal (1899) 60 P.R 1899, followed in

GQul am Qut ab-ud-din Khan v. M an Fai z Bakhsh (AR 1925

Lahore 100), State of Janmu & Kashnmir v. L. Tota Ram (AIR

1971 J&K 71), Triloki Nath Dhar v. Dharmarath Council (AR

1975 JK 76)]. The right to seek rendition of accounts is
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recognized in lawin admnistration suits for accounts of any
property and for its admnnistration, suits by a partner of a firmfor
di ssolution of the partnership firmand accounts, suits by
beneficiary against trustee/s, suits by a nenber of the joint-famly
against the Karta for partition and accounts, suits by a co-sharer
agai nst other co-sharer/s who has/have received the profits of a
conmon property, suits by principal against an agent, and suits by

a mnor against a person who has received the funds of the m nor

15. Even where there is no specific provision for rendition of
accounts, courts have recogni sed an equitable right to claim
renditi on of accounts. In Narandas Morardas Gajiwala v.

S.P.AM Papamul (AR 1967 SC 333), this Court considered

the maintainability of a suit by an agent against the principal for
accounts. Negativing the contention that only a principal can sue
the agent for rendering proper accounts and not vice versa, (as
Section 213 of the Contract Act provided that an agent is bound to
render proper accounts to his principal on demand w thout a
correspondi ng-provision in the Contract Act enabling the agent to
sue the principal for accounts), this Court held

"I'n our opinion, the statute i's not exhaustive and the right of
the agent to sue the principal for accounts is an equitable right
ari sing under special circunstances and i's not a statutory right.
............. Though an agent has no statutory right for an
account fromhis principal, nevertheless there may be specia
circunstances rendering it equitable that the principal should
account to the agent. Such a case mmy arise where all the
accounts are in the possession of the principal and the agent
does not possess accounts to enable himto determne his claim
for comm ssion against his principal. The right of the agent may
al so arise in an exceptional case where his renmuneration

depends on the extent of dealings which are not known to him

or where he cannot be aware of the extent of the anpunt due

to himunl ess the accounts of ‘his principal are gone into."

16. To sumarise, a suit for rendition of accounts can be

mai ntai ned only if a person suing has a right to receive an account
fromthe defendant. Such a right can either be (a) created or
recogni zed under a statute; or (b) based on the fiduciary

rel ati onship between the parties as in the case of a beneficiary and
atrustee, or (c) clainmed in equity when the rel ationship is such
that rendition of accounts is the only relief which will enable the
person seeking account to satisfactorily assert his |egal right. Such
aright to seek accounts cannot be clainmed as a matter of

conveni ence or on the ground of hardship or on the ground that

the person suing did not know the exact anmount due to him as

that will open the floodgates for converting several types of noney
clains into suits for accounts, to avoid paynent of court fee at the
time of institution.

17. Let us now exami ne whether a contractor engaged to execute

a particular work, can file a suit for accounts against the enpl oyer
in regard to paynment for the work done. Such a right is not created
or recogni zed by any statute. The i ndependent contractor is not an
agent of the enployer. Nor is the enployer in the position of a
trustee with reference to the i ndependent contractor. Can the claim
be supported in equity by stating that where the relationship is
such that rendition of accounts is the only relief which will enable
the contractor to satisfactorily assert his legal right ? A contractor
who is engaged to execute a work, is expected to maintain his own
accounts. At all events, there is no bar for a contractor to keep an
account of the work done. Even where the contract between the

enpl oyer and i ndependent contractor nmay provide for payment on

the basis of neasurenments to be recorded by the enployer,
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not hi ng prevents the contractor from measuring the work done by
himand then suing for the value of the work done. The contractor
may al so demand j oi nt-neasurenments to determ ne the quantum

of work done. |If the enployer for sone reason does not co-operate
or prevents the contractor fromtaking a physical measurenents,
the contractor can seek appropriate |legal renmedy which will enable
himto take neasurenments or to secure the information fromthe
nmeasur enent book in the custody of the enpl oyer. Therefore,

either the fact that the nmeasurenent book is naintained by the
enpl oyer, or the fact that the contractor does not possess the
exact measurements, will not entitle the contractor to file a suit for
renditi on of accounts agai nst the enpl oyer.

18. In this case, the appellant could have either hinself
nmeasured the work done by himor secured the information from
the respondents. The appel |l ant ‘has neither made out a right under
a statute nor any fiduciary rel ationship nor any right in equity by
est abl i shing that except by calling upon the defendants in the suit
to render _accounts, it is not possible for himto get relief. The
appel | ant -has sued for Rs.2 |akhs and paid court fee thereon
Not hi ng prevented himfromsuing for Rs.5,33,000/-. In para 5 of
the plaint, he statesthat the total value of work done by himwas
Rs. 10, 00, 000/ -. He knew that he had been paid only Rs. 4,04, 628/ -

He al so knew t he /val ue of naterial supplied by the enployer. In
the circunstances, the prayer for rendition of accounts is not
mai nt ai nabl e.

19. The appel | ant ‘next attenpted to press into service Section
149 of CPC to contend that he ought to have been given an
opportunity to pay the deficit court fee on the total anmount due for
the work done. Section 149 provi des that where the whole or any

part of court fee prescribed for any docunent has not been paid,

the court may, in its discretion, at any stage, allow the person by
whom such fee is payable, to pay the whole or part as the case

may be, of such court fee, and upon-such paynent, the docunent

in respect of which such fee is payable, shall have the same force
and effect as if such court fee had been paid in the first instance.
Section 4 of the Court Fee Act bars the court fromreceiving the
plaint if it does not bear the proper court fee. Section 149 acts as
an exception to the said bar, and enables the court to permt the
plaintiff to pay the deficit court fee at a stage subsequent to the
filing of the suit and provides that such paynent if permtted by the
court, shall have the sane effect as if it had been paidin the first
instance. Interpreting Section 149, this Court in Mannan Lal v.
Chhotka Bibi (AR 1971 SC 1374) held that Section 149 CPC

mtigates the rigour of Section 4 of the C.F. Act, and the courts
shoul d harnoni se the provisions of the C.F. Act and the CPC by
readi ng Section 149 as a proviso to Section 4 of the C F. Act, and
allowing the deficit to be made good within the period to be fixed
by it. This Court further held that if the deficit“is nmade good, no
obj ection could be raised on the ground of bar of linitation, as
Section 149 specifically provides that the docunent is to have
validity with retrospective effect.

20. A careful reading of Section 149 shows that it would apply

only in respect of the court fee payable at the tine of institution of
the suit. If the court fee due on the plaint when instituted, is not

paid wholly or partly by the person instituting the suit, the court in
its discretion, may allow himto pay the court fee or deficit court

fee within the period fixed by it. Section 149 has no application

where the court fee, due on the plaint as per the valuation of the

suit, is fully paid, but subsequently it is found that a |arger anount

is due to the plaintiff. For exanple, if the plaintiff values the suit at
Rs.2 lacs and the court fee payable is Rs.20,000/- and the plaintiff
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pays a court fee of Rs.10,000/-, on his request time for paynent of
bal ance of Rs.10,000/- can be extended by the court at its

di scretion under Section 149 CPC. But where the claimwas Rs.2

lacs and full court fee on Rs.2 lacs was paid at the tine of
institution of the suit, and during evidence it transpires that the
amount due to plaintiff is actually Rs.5 lacs and not Rs.2 lacs, the
qguestion of permtting the plaintiff to pay deficit court fee at that
stage by calling in aid Section 149, does not arise as no court fee
beconmes payable at that stage. Plaintiff can increase the claimonly
by seeki ng amendnment of the plaint and payi ng additional court fee
on the amended claim In regard to such anended cl ai m al so,

Section 149 may be pressed into service. But then anendnent

woul d depend on limtation and may not be pernitted after the

period of limtation. Wiere there is no deficit in court fee at the
time of institution and when there is no anendnent to plaint
increasing the suit claim there is no occasion for pressing Section
149 into service in regard to court fee payable on plaints.

Re : Point No. (ii)

21. The High Court treated the suit as one for accounts. In view
of its finding that ‘a suit for accounts by a contractor is not

mai ntai nable, it held that the suit in entirety ought to be di sm ssed
as not mai ntai nabl e.

22. The plaint contains all avernments necessary for the plaintiff to
sue for the value of the work done. He estimated the ambunt due
towards work done at Rs.2 | akhs and paid court-fee on the said

Rs.2 lakhs. If the plaintiff-appellant has established that the work
could not be conpleted on account of the breaches on the part of

the enpl oyer, and al so establish that the value of work done by

hi m exceeded Rs. 2 | akhs, we find no reason why he shoul d be

denied a decree for at least Rs.2 |akhs. Merely because the plaintiff
al so chose to seek accounting, he cannot be non-suited. This is not
a case where the plaintiff had sued only for accounts, paying court
fee on a nere Rs.1,000/- under section 35 of the Court Fee Act.

The prayer in the suit is for recovery of Rs.2 |akhs towards the

val ue of the work done with an additional prayer for accounting and
several other reliefs. In fact, plaintiff did not even seek in the
prayer colum, a decree for any higher anpunt, if the amount

found due on accounting was found to be nore than Rs.2 lacs. If

the prayer in regard to accounting was found to be not tenable,

that prayer could not be granted. But nothing could come in the

way of plaintiff getting a decree for the amounts clai med towards
val ue of the work done for which he has paid the court fee, by
proving that such amount was due for work done and by proving

that he was not at breach. Having regard to the franme of the suit,
we are of the view that the High Court was not justified in

di sm ssing the suit as not nmintainable, ignoring the other prayers.
The second point is answered accordingly.

Re : Point No.(iii)

23. The trial court after exhaustive reference to the evidence and
the rights and obligations of the parties under the contract,

recorded clear findings of fact that there was inordinate delay on

the part of the respondents in supplying steel and cenent, in
finalizing the formation | evels which was a condition precedent for
further progress of work, and in nmaking on account paynent for

the work done. It consequently held that the enpl oyer

(respondents) was at breach and the contractor was not at breach

The Hi gh Court however reversed the said findings and held that
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the respondents were not in breach nmerely on the follow ng
reasoni ng, not based on evidence:

"There is definite contention by the defendants that

department had nade all arrangenents to supply the
departmental materials and that the departnmental materials
were issued only according to the progress of the work at site
in order to safeguard the interest of the Government. ..... As
contended by the defendants, supply of departnenta

materi al s woul d have becone necessary, only if there was
progress in the work done by the plaintiff. The defendants
submt that departnmental materials were issued only in
accordance with the progress of the work at site. On the basis
of the naterials available on records it is not at all possible to
say that there was breach of contract by the defendants."

24. The contract work even according to the respondents,

consi sted of four parts, namely, (i) cross drainage work, (ii)
earthwork for form ng the roadway, (iii) protective works and (iv)
supply of ‘material |ike soling stone, netal etc. The cross-drai nage
wor k required cenent and steel and under the contract, it was for
the Departnment to i ssue those materials. The site was delivered on
17.8.1982 and the work had to be conpleted within 18 nmonths i.e.

by 16.2.1984. The schedul e prescribed for progress/executions
required the cross-drainage work to be carried out first. But,
strangely, the first batch of cenent was issued only on 9.11.1983
and the first batch of steel was issued only on 26.10.1984. Wen
the period stipulated for conpletion was 18 nonths and if the first
supply of cenent is nmade after 15 nonths and first steel supply

was nmade after 26 nmonths, very little is required to conclude that
there was inordinate delay and consequential “breach on the part of
the Departnment, in supplying the material. The question is about
the initial delay in supplying the cenent and steel. The Hi gh Court
has only referred to subsequent progressive supply of steel and
cenent and is strangely silent about the enornous delay in
conmenci ng the supply of steel and cement. The evi dence

di scl oses that the appellant had witten several letters (Ex. A5
dated 13.10.1982, A3 dated 8.12.1982, A4 dated 6.4.1983, A6

dat ed 10.8.1983 and A7 dated 17.8.1983 anpbng ot hers)

requesting for issue of steel and cenent and pointing out that he
had collected the materials |ike rubble, metal, sand etc. for cross-
drai nage work and unl ess the Department issues cenent and M

rods, he cannot start the cross-drainage work. In spite of it, issue
of cement was commenced only on 9.11.1983. The del ay of 16

nonths in issuing cenent and 26 nonths in issuing steel is clearly
establ i shed by oral and docunentary evidence. The fact that after
the initial delay, steel and cenent were progressively supplied wll
not wi pe out the breach on account of the initial delay in supply.

25. The Departnent contended that even though there was del ay
in supply of cenent and steel, the contractor could have

comenced the earthwork for road formation and netalling work

whi ch did not involve cenent and steel. But the various letters
exhi bited by the contractor (referred to above) show that the
cross-drai nage and road work were inter-connected and that

though he had collected the material for cross-drai nage work

i mediately after the site was handed over to him earthwork for
the road could not be conpleted until the cross-drai nage work was
executed. Further, as per the schedule for progress of work, cross-
drai nage work had to be done first. Ignoring this evidence and
ignoring the findings by the trial court on the basis of the evidence,
the H gh Court has concluded that there was no delay on the part

of the Departnment by holding that the departnental material was

to be issued only in accordance with the progress of the work and
that the Department had progressively issued the material and,
therefore, there was no breach. But what has been |ost sight of is
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the fact that there was an initial delay of as many as 16 nonths in
regard to issue of cenment and 26 nonths in regard to i ssue of stee
and until cenent and steel were issued, the contractor could not
start the cross drainage work and the cross-drai nage work was
linked to conpletion of the earthwork.

26. The contractor has al so established by evidence that there
was i nordinate delay on the part of the departnment in approving
the levels (approved only on 2.6.1983) in spite of requests in Ex.
A5/ 13.10.1982, Ex. A3/8.12.1982 and A4 dt. 6.4.1983 and that

until levels were approved, road formation work coul d not be
carried out. The contractor has also clearly established that there
was i nordinate delay in naking paynent for the work done. The
first bill was submtted on 25.8.1984 for Rs.5, 36,800/-. After
certain deductions, a sum of Rs.4,04,628/- towards the said bil
was rel eased only on 26.3.1986 i.e. after 19 nonths. This del ay
remai ns unexpl ai ned.

27. The trial court has exam ned the evidence in detail and has
recorded ‘clear findings of fact about the delays and the breach
conmitted by the Departnment. The finding of the H gh Court

wi t hout consideration of the evidence cannot be sustained. W
therefore restore the finding of the trial court that respondents
conmitted breach of ‘their obligations and the appell ant was
justified in refusing to conplete the work, and the consequentia
finding that the respondents could not therefore recover the extra
cost in getting the work conpleted fromthe appellant.

Re : Point No. (iv)

28. It is not in dispute that as per the neasurenments recorded by
the Departrment (in Ex. B2), the value of the work done was Rs.

10, 05, 466. 42 and the anount due in-regard to the work done after
deducting the part paynent and value of the material supplied, was
Rs.5,33,560/-. The plaintiff had estimted the anbunt due for work
done as Rs.2 | akhs and paid the court-fee therefor. He did not

amend the suit claimnor pay any additional court fee. The claim

for accounting has been rejected as not mmintainable. Therefore,

the plaintiff is entitled only to a decree for Rs.2 |akhs towards the
val ue of the work done, even though he has established that the
amount due in that behalf was Rs.5, 33, 560/ -.

29. As the appellant has established breach by the respondents,
the award of Rs.1,000/- as danages for breach by the trial court is
al so uphel d. As a consequence of the finding that the breach is on
the part of the respondents and not the appellant, the trial court
was justified in giving a declaration that the respondents were
entitled to recover any extra cost involved in getting the work
conpleted fromthe appellant. But it could not have granted the
further relief of directing the respondents to refund the security
deposit anount and retention deposit anount, as the appellant had
nei ther quantified the said security deposit/retention deposit nor
paid court fee thereon. Therefore, the decree granted by thetria
court, to the extent it directs refund of the security deposit and
retenti on anmount, cannot be sustained. The fourth point is

answer ed accordingly.

Concl usi on :

30. In view of our aforesaid findings, we allow this appeal, in
part, set aside the order of the Hi gh Court and restore the decree
granted by the trial court for Rs.2 lakhs plus Rs.1,000/- with
interest thereon as per the decree of the trial court. The appellant
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be entitled to costs on the anmbunt decreed throughout.




