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ACT:

Coki ng Coal M nes (Nationalisation) Act, 1972, sub-s.
(1) of s. 4-Wiether ~a raising contractor of a coal mine is
an "owner" and if so, whether the fixed assets |like
machi nery, plants, equipnrent and other properties installed
or brought in by such a raising contractor~ vest in the
Central Governnent - Whet her subsi dy receivable from the
erstwhile Coal Board established -under-s. 4 of the Coa
M nes (Conservation, Safety and Developnent) Act, 1952 upto
the specified date from a fund known as a Conservation and
Safety Fund, by such raising (contractor prior/ to the
appoi nted day can be realised by the Central Governnent by
virtue of their powers wunder sub-s. (3) of s22 of the
Nati onal i sation Act, to the exclusion of all other persons
i ncl udi ng such contractor and applied under sub-s.” (4) of s.
22 towards the discharge of the Iliabilities of the coking
coal mine, which could not be discharged by the appointed
day.

HEADNOTE:

The appellants by virtue of two agreenents with Ms.
Balihari Colliery Co. Pvt. Ltd. and with New Dharanband
Colliery Ltd. became the nanaging contractor for a‘'period of
20 years of the former and the raising contractor of the
latter. In ternms of the said agreenents, they installed from
time to time various fixed assets |ike machinery, plants and
equi pnment and erected structures and rai sed new roads within
the said collieries. These two collieries were taken over by
the Central CGovernnent under its managenent with effect from
Cct ober 17, 1971, by virtue of the powers vested in it under
the Coking Coal Mnes (Nationalisation) Act, 1972. The
appel l ants aggrieved by the said taking over filed a wit
petition in the Delhi H gh Court seeking a declaration that
subs. (1) of s. 4 of the Nationalisation Act does not
provide for the acquisition of the right, title and interest
i nasmuch as being raising contractors they were not covered
by the term’owner’ wthin the neaning of s. 3(n) of the
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National i sation Act and, therefore, they were entitled to
di smantl e and renove the fixed assets |ike nmachinery, plants
etc. They also sought to recover the anount of subsidy of
about Rs. 4,50,000 collected by the Central Governnent from
the erstwhil e Coal Board.

The High Court substantially disallowed the claim of
the appellants holding that they fall within the neani ng of
term’owner’. It, however, held that the ampbunt of subsidy
of Rs. 4,50,000 receivable fromthe Coal Board by way of
rei mbursement towards the cost of sand stowing and hard
m ni ng operations carried on by themcould not be treated to
be as an ampunt due to the coking coal mne wthin the
nmeani ng of sub-s. (3) of 's. 22 and, therefore, could not be
utilised by the Central ' Governnent under sub-s. 4 of s. 22
for discharge of the Jliabilities of the coking coal mine
Hence, the two appeals one by the appellants and the ot her
by the Union of India.

Al low ng the Uni on of India s appeal only and
di sm ssing the Conpany’'s appeal, the Court
376
N

HELD: (I) The appellants do fall under the purview of
the term "owner" in s. 3(n) of the Nationalisation Act read
with s. 2 of the Mnes Act, 1952 and any other construction
as sought to be placed on the definition would frustrate the
very object of the /legislation and the intention of the
Legi sl ature.[387 F]

Parliament, with due deliberation. in s. 3(n) adopted
by incorporation the enlarged definition of the "owner" in
S. 2(1) of the Mnes Act, 1952 to make the Nationalisation
Act all enbracing and fully effective. The definition is
wi de enough to include three categories of persons (i) in
relation to a mne. the person who is the inmediate
proprietor or a lessee or occupier of mne or any part
thereof, (ii) 1in the case of a m ne the business whereof is
carried on by a liquidator or a receiver, such |iquidator or
receiver, and (iii) in the case/ of a mnmne owned by a
conpany, the business whereof is carried on by a managi ng
agent, such nmmnagi ng agent. Each is a separate and di'stinct
category of persons and the concept —of ownership docs not
cone in. The insertion of the clause "but any contractor for
the working of a mne or any part thereof shall be subject
tothis Act in I|ike manner as if he were an owner, but not
so as to exenmpt the owner fromany liability" is to nake
both the owner as well as the contractor equally liable for
the due observance of the Act Tn the case of a mine the
wor ki ng whereof is being carried on by a raising contractor
he is primarily responsible to conply with the provisions of
the M nes Act. Though a contractor for the working of a m ne
or any part thereof, is not an owner he shall be subject to
the provisions of the Mnes Act in the |like manner "as if he
were a owner" but not so as to exenpt the owner from any
liability. [387 A-D

The whol e obj ect and purpose of the Nationalisation Act
is to expropriate private ownership of coking coal mnes and
all interests created therein. The term ’'owner’ in sub-s.
(1) of s. 4 is to be given an extended meaning so as to
include a contractor for the working of a mne or any part
thereof. It has to be presuned that Parlianent was fully
aware of the normal pattern of working of all the coa
mnes, that is, by enploynent of raising contractors. Any
ot her consunmption would lead to a nmanifest absurdity and
attribute to Parlianent a result which it never intended. It
woul d result in the contractors escaping from the
consequences of vesting under sub-s. (1) of s. 4 of the Act
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and pernit themto dismantle and renove the additiona
machi nery, plants and equi prent which are being utilised for
the working of mines. [388 B-D

(2) The word ' occupier’ in 5. 3(n) of t he
Nati onal i sation Act should be wunderstood to have been used
in the wusual sense according to its plain meaning. In the
| egal sense an occupier is a person in actual occupation
The appellants being "raising contractors" were under the
terns of the agreenent dated February 7, 1969 entitled to
and were in fact in actual possession and enjoynent of the
colliery and were, therefore, an occupier thereof. That
bei ng so, the appellants in possession in their own right by
virtue of their substantial right acquired by them under the
agreenment were not in possession on behalf of sonebody el se.
[ 384F- G

The Chi ef | nspect or of Mnes and Anr. v. Lala
Kat ar nchand Thaper etc. [1962] 1 S.C.R 9, distinguished.

(3) The Nationalisation 'Act, no doubt, separately
defines 'owner’ and 'nmanaging contractor’. The words and
expressions-used and defined in the Act have the neaning
respectively assigned to them "unless the context otherw se
requires". Therefore, the expression ’'managi ng contractor’
as defined in s. 3(1) of the Nationalisation Act cones into
play only for the purpose of apportionnent
377
of compensation under sub-s. (2) of s. 26. To exclude a
“managi ng contractor” fromterm ’'owner’ used in sub-s. (I)
of s. 4 of the Nationalisation Act wuld be against the
schene of the Act. The term’owner’ in sub-s. (I) of s. 4 of
the Act must bear the rmeaning given in the definition
contained in s. 3(n). “Any reservation under any process of
any agreenent between the parties to reserve the power to
appoi nt managers, does not take the appellants out of the
definition of ’'managing contractor’” under s. 3(1) of the
Nati onal i sation Act since they still had substantial contro
over the mine. The plea that not they but soneone el se was
the managing contractor is only an after-thought. The
appel l ants who have bound thenselves by the terns of the
agreenment, cannot be pernmitted to escape fromthe provisions
of sub-s. (I) of s. 4 of the Act, as they cone within the
purview of the definition of "owner” ins. 3(n) of the
National i sation Act. [384 H, 385 C, 385 H 386 A, 386 E-F]

(4) Wen a legal fiction is incorporated in a statute,
the Court has to ascertain for what purpose the fictionis
created. After ascertaining the purpose, full effect nmust be
given to the statutory fiction and it should be carried to
its logical conclusion. The court has to assume all the
facts and consequences which are incidental ‘or inevitable
corollaries to giving effect to the fiction. . The Iega
effect of the words "as if he were" in the definition of
owner in s. 3(n) of the Nationalisation Act read with s.
2(1) of the Mnes Act is that although the petitioners were
not the owners, they being the contractors for the working
of the mnes in question, were to be treated as such though
in fact, they were not so. [388 E-Q

East End Dwelling Co. Ltd. v. Finebury Borough Council
L.R [1952].A.C. 109, p. 132; quoted with approval.

(5) The bills for the subsidy were for the cost of
stowi ng and connected safety operation and all hard ni ning
operations which the appellants had already prior to Cctober
17, 1971 at their own cost, carried out. If that be so, the
amount of subsidy in question was |ike any other anount due
to the coking coal mnes prior to the appointed day and,
therefore, did not fall outside the purview of sub-s. (3) of
s. 22. [389 H 390 A
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The paynment in question was not by way of assistance
receivable from the erstwhile Coal Board for carrying out
the stowing and other safety operations and conservation of
the coal mines. The paynment of Rs. 4,50,000 clained by the

appel l ants was, therefore, one to reinburse for the
expenditure already undertaken. Indubitably, the amount in
di spute was payabl e ' by way of rei nmburserment”. The
appel l ants were, therefore, free to utilise their noney in
any manner they liked. |In other words, the grant was not

i mpressed with any particul ar purpose or purposes. [390 B-(

(6) Even if the subsidy receivable fromthe erstwhile
Coal Board was by way of ’'assistance’ the anount of Rs.
4,50, 000 was recoverable by the Central 6 Governnent in whom
the coking coal nmines have vested under sub-s. (1) of s. 4
of the Nationalisation Act and not by tho appellants. If the
grant were by way of assistance wunder rule 49 of the Coa
M nes (Conservation and Safety) Rules 1952, the grant being
conditional, the Central Government would in that event, be
bound to conmply with the requirenents of r. 54 and apply the
sanme for the purposes for which it was granted nanely, for
the purposes of stowing or other ~safety operations and
conservation of coal mines. [390 D-E] H

Barcl ays Bank Ltd. v. Quistclose Investnents Ltd., L.R
[1970] A.C. 567, Coal Products Private Ltd. v. Incone Tax
Oficer (1972) 85 |I.T.R 347 expl ai ned and di sti ngui shed.
378

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION: Givil Appeal Nos. 815 and
1284 of 1978

Appeal s by special Leave fromthe Judgnment and order
dated 20-12-1977 of the Delhi H gh Court in Cvil Wit No.
616176.

Soli J. Sorabjee, A C Gulati, A K Gnguli, G S
Chatterjee and B. B. Swahney for the Appellant in CA No.
815/ 78.

Lal Narain Sinha, Att. Genl. Mss A Subhashini and
Grish Chandra for the Appellant in CA No. 1284 and
Respondent No. 1 in CA No. 815178.

The Judgrment of the Court was delivered by

SEN, J.-These appeals by special |eave against a
j udgrment of the Del hi High Court turn on the construction of
certain provi si ons of t he Coki ng Coal M nes

(Nationalisation) Act, 1972.

The appeal s rai se a question of far reachinginportance
nanmely, whether a raising contractor of a coal mne is an
owner within the neaning of sub-s. (1) of s. 4 of the Coking
Coal M nes (Nationalisation) Act, 1972 (hereinafter referred
to as the Nationalisation Act), and if so, whether the fixed
assets like machi nery, plants, equi prent and ot her
properties installed or brought in by such a raising
contractor vest in the Central Governnment. They al so give
rise to a subsidiary question, nanmely, whether subsidy
receivable from the erstwhile Coal Board established under
s. 4 of the Coal Mnes (Conservation, Safety and Devel opnent
Act, 1952 wupto the specified date, froma fund known as
Conservation and Safety Fund, by such raising contractor
prior to the appointed day, can be realised by the Centra
Government by virtue of their powers under sub-s. (3) of s.
22 of the Nationalisation Act, to the exclusion of all other
persons including such contractor and applied under sub-s.
(4) of s. 22 towards the discharge of the liabilities of the
coking coal mne, which could not be discharged by the
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appoi nt ed day.

To make the points intelligible, it is necessary to
state a few facts. By an agreenent dated February 7, 1969
made between Messrs Bali hari Colliery Co. Pvt. Ltd.
(hereinafter referred to as the 'owner’ of the one part and
Messrs Industrial Supplies Pvt. Ltd. (hereinafter referred
to as ’'the petitioners’) of the other part, it was recited
as follows:

"WHEREAS the owners are the owners of a Wrking
Colliery conprising an area of 800 Bighas nore or |ess
and known

379

as Balihari Colliery particularly described in the first
Schedule A hereunder w.itten held under the |ease and
subl eases nentioned inthe 'said Schedule and in connection
therewith have built various  structures, dhewahs coolie
lines (hereinafter referred to as the said buildings) and
also installed and put up various nmachinery, plants, tools,
i npl enents and utensils (hereinafter referred to as the said
nmachi nery therein;

AND VWHEREAS the owners have appointed | NDUSTRI AL
SUPPLI ES PRIVATE LIMTED as Mnaging Contractor of
their said colliery and the said Managing Contractor
has agreed to act ~as such Managi ng Contractor for the
period and upon the terns and conditions herein
cont ai ned: "

Under the said agreenent the petitioners were appointed
to be the Managing ' Contractors of Kutchi Balihari Colliery
for a period of 20 years. Under cl. 7(a) the petitioners
were required at their own cost to install fixed assets |ike
equi prent, machinery and plants and al so - invest in the form
of current assets like stores in thesaid colliery and to
work the same as raising contractors. By cl. 7(b) the
addi ti onal machinery so installed and the chattels and
utensils so brought in by the petitioners were to remain the
property of the petitioners absol utely and on the
determ nation of the agreement they were entitled subject to
the provisions of cl. 9, to renove such additional fixed
assets and current assets. Clause 9 gave an option'to the
owners to purchase the additional machinery,~ chattels and
utensils referred to in cl. 7. Cause 25 of the agreement is
material for our purposes and it reads:

"25. That in case the sai d colliery is
nati onal i sed these presents shall stand determ ned and
all noneys then due and owing by the owners to the
Managi ng Contractor or by the Managing Contractor to
the owners under the provisions hereof  shall at once
become due and payable by the owners to the Managi ng
Contractor or by the Managing Contractor to the owners
as the case my be. |If as result of such
nationalisation the nachinery, chattels and -utensils
installed at and/or brought into the said colliery by
the Managi ng Contractor under the provisions of clause
7 of these presents or any one or nore of themor the
buil dings and structures created by it at the said
colliery under the provisions of clause 8 of these
presents are taken over by the authorities concerned
then and in such event the Managi ng Contractor shall be
entitled to conpensation payable for or attributable to
the said machinery, chattels and utensils and the
buil dings and structures so taken over and the owners
shall be entitled to receive conpensation for all other
properties conprised in the said colliery."

380
Under the said agreenent, the petitioners installed
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fromtime to. time various fixed assets like nachinery,
plants and equi prment and erected structures and rai sed new
roads within the said colliery and brought in various
current assets and novables for the efficient working of the
said mne

The petitioners were also raising contractors in
respect of anot her coki ng coal mne known as 'Khas
Dhar maband Colliery’ owned by Messrs Khas Dhar naband
Colliery Co. Pvt. Ltd., subsequently known as ' New
Dhar maband Colliery’. They had similarly brought over
various assets including stores which were being used in the
said colliery. Under an_ agreenent of COctober 1969, the New
Dhar maband Col liery was brought over by Messrs Sethia M ning
& Mg. Corporation Ltd. ~ An inventory was prepared of the
assets like plants, machinery and stores belonging to the
petitioners which were lying in the colliery, the val ue of
whi ch was approximately Rs. 1,21, 000,

On Cctober 171 1971, the resident promulgated the
Coking Coal M nes (Enmergency provisions) ordinance 1971 to
provide for~ . the taking over by the Central Governnent, in
the public interest of the nanagenent of 214 coking coa
m nes and 12 coke oven plants, including the coal nmines in
guestion, pending national i sation of such mnes. The
ordi nance was replaced by the Coking Coal M nes (emergency
Provisions), Act, /1971. Thereafter, Parlianent enacted the
Coking Coal Mnes (Nationalisation) Act, 1972 to conplete
the process of nationalisation of the coking coal nines and
coke oven plants. It was entitled as ' An Act to provide for
the acquisition and transfer of  the right, title and
interest of the owners of the coking coal mnes specified in
the First Schedule and the right, title and interest of the
owners of such coke oven plants as arein or about the said
coking coal mnes wth a view- to reorganising and
reconstructing such mines and plants for the purpose of
protecting, conserving and pronoting scientific devel opnent
of the resources of coking coal needed to meet the grow ng
requirenents of the iron and steel industry and for matters
connected therewith or incidental thereto’,

"Appoi nted day" under s. 2(a) of the Coking Coal M nes
(Emergency Provisions Act, 1971 was Cctober 17, 1971, while
t hat under S. 3(a) of t he Coki ng Coal M nes
(Nationalisation) Act, 1972, is May 1, 1972.

According to the petitioners, the total value of the
fixed and current assets and novables of Kutchi Balihari
Colliery taken over by the Central Governnent on Cctober 17,
1971 was to the tune of Rs. 11,85,591.00. As regards New
Dharmaband Col liery they allege that between October 1969
and Cctober 17, 1971, Messrs Sethia M ning
381
& Mg. Corporation Ltd., had utilised sone of the stores
lyingin the colliery to the extent of Rs. 50,000.00 and
the balance of the stores lying in the colliery ‘as on
Cct ober 17, 1971 was approxi mately Rs. 72,000. 00.

Since April 1969 when the petitioners becane raising
contractors of Kutchi Balihari Colliery and until October
17, 1971 when the nmanagenent of the said colliery was taken
over by the Central Covernnent, the petitioners allege that
they had wundertaken, at their cost, operations for sand
stowi ng and hard-mning and had accordingly subnmitted bills
to the Coal Board established under s. 4 of the Coal M nes
(Conservation and Safety) Act, 1952 for subsidy through the
owners from tine to tine. As on Cctober 17, 1971 the anount
of subsidy payable to themwas about Rs. 4,50, 000.

On May 5, 1976 the petitioners filed a Wit petition in
the Del hi Hi gh Court seeking a declaration that sub-s. (1)
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of s. 4 does not provide for the acquisition of the right,
title and interest of the petitioners inasnuch as being
raising contractors they were not an owner wthin the
meani ng of s.  3(n) of the Nationalisation Act and,
therefore, they were entitled to dismantle and renove the
fixed assets |ike machinery, plants and equi pment installed
in the two mines and also to renove the novabl es and current
assets thereof like furniture, stores, etc. and were further
entitled to recover the anmount of subsidy of about Rs.
4,50,000 collected by the Central Governnent from the
erstwhile Coal Board. They, accordingly, sought a wit or
direction in the nature of mandamus requiring the Centra
Government to return the assets |ike machinery, plants,
equi prent and other assets. and novables and all anobunts
collected by way of subsidy or other dues, or in any event
pay Rs. 16,35,591 with interest thereon fromMy 1, 1972
till the date of payment:

The Hi gh Court substantially disallowed the claim of
the petitioners, holding that “they fall within the neaning
of the term 'owner’ as defined in s. 3(n) of the
Nati onal isation Act read with s.-2(1) of the Mnes Act, 1952
and that as such the various machinery, plants, equipment
and ot her filled assets, current assets and novables
bel onging to themlyingin the two coal mnes were included
in the expression'"mne" as defined in s. 3(i) of the
Nati onal i sation Act, / and therefore, the right, title and
interest of the petitioners therein'stood vested in the
Central Governnent . under sub-s. (1) of s. 4 free fromal
i ncunmbrances. It, however, held  that the anount of subsidy
of Rs. 4,50,000 receivable fromthe Coal Board by way of
rei mbursement towards cost of sand stowing and hard m ning
operations carried on by the petitioners, ~could not be
treated to be as an "anpbunt due to the coking coal m ne"
within sub-s. (3) of s. 22 and, therefore, could not be
382
utilised by the Central CGovernment under sub-s. (4) of s. 22
for discharge of the liabilities of the coking coal 'mne.

It was contended by the petitioners that they were
neither the owners nor imediate occupiers or nanaging
contractors of the coal mines in question, but were nerely
rai sing contractors thereof and, therefore, they did not
conme within the purview of the term’owner’ as defined in s.
3(n) of the Nationalisation Act read with s. 2(1) of the
M nes Act, 1952. It was, therefore, said that the plants,
equi prent and machi nery and other assets, and current assets
and novabl es belonging to themas on Cctober 17, 1971 could
not, and did not, vest in the Central Government under sub-
Ss. (1) of s. 4 of the Nationalisation Act. It was urged that
the High Court was in error in construing the definition of
the term 'owner’ as defined in s. 2(1) of the Mnes Act,
1952 so as to include a raising contractor, by |laying
enphasis on the words ’'as if he were’ in the last sentence
of the definition, and particularly so, because the Act
itself, separately and/or clearly distinguishes between an
"owner’ and a 'contractor’

It was further contended that due to the absence of the

word 'includes’ in the |last sentence, in the definition of
"owner’ in s. 2(1) of the Mnes Act, a 'contractor’ cannot
be treated to be an 'owner’. It was said that the object of

the fiction ins. 2(1) of the Mnes Act, 1952 was for the
l[imted purpose of making such a raising contractor
responsi ble for the due observance of the provisions of that
Act and such a deeming provision could not be invoked for
construing the purpose and object of the Nationalisation Act
which were different, i.e., for the purpose of acquiring
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machi nery, plants and equi pnent and \ ot her assets bel ongi ng
to such raising contractor, Ilying within the mne, under

sub-s. (1) of s. 4 of the Act. W are afraid, we cannot
accept these contentions.

The construction that is sought to be placed on the
definition of ’"owner’ in s. 3(n) of the Nationalisation Act
read with s. 2(1) of the Mnes Act, upon the basis of which
the argunent proceeds would, if accepted, frustrate the very
obj ect of the |egislation.

The Nationalisation Act provides by sub-s. (1) of s. 4
that the right, title and interest of the owners in relation
to the coking coal mines specified in the First Schedul e, on
the appointed day, i.e.,  on Cctober 17, 1971 shall stand

transferred to and shall vest absolutely in the Centra
CGovernment free fromall incunbrances.

In the Nationalisation Act, ’'owner’ is defined in s.
3(n) thus:

"3(n) "owner", -
(i) when “used in relationto a mne, has the

neani ng assigned to it in the Mnes Act, 1952;

383
(ii) when wused in relation to a coke oven plant,
nmeans any person who is the inmedi ate proprietor or
| essee or occupier of the coke oven plant or any part
thereof or is a contractor for the working of the coke
oven plant or any part thereof ;"

Section 2(1) of the Mnes Act, 1952 reads as foll ows:

"(1) "owner", when used in relation to a mne

nmeans any person who is the inmediate proprietor or
| essee or occupier of the mne or of any part thereof
and in the case of ‘a mne the business whereof is being
carried on by a liquidator or receiver, such liquidator
or receiver and in the case of a nmine owned by a
conpany, the business whereof is being carried on by a
managi ng agent, such nmnaging -agent; but does not
i nclude a person who nerely receives a royalty, rent or
fine from the mne, or is nerely the proprietor of the
m ne, subject to any |ease, grant or licence for the
wor ki ng thereof, or is nmerely the owner of the soil and
not interested in the minerals of the mne; ~but any
contractor for the working of a mne or any part
thereof shall be subject to this Act inIike manner as
if he were an owner, but not so as to exenpt the owner
fromany liability;"

In support of the contention that the petitioners could
not be regarded as occupiers and, therefore, do not comne
within the definition of ’'owner’ under s. . 3(n) of the
National i sation Act, reliance was placed on the decision in
The Chief Inspector of Mnes & Anr. v. Lala  Karancthand
Thapar etc. Wiile a raising contract may not be a | ease and,
therefore the contractor not a |l essee, we find no reason why
he should not be treated to be an occupier wthin the
meaning of s. 3(n). Under the terns of the agreement dated
February 7, 1969, the petitioners acquired conplete dom nion
and control over the colliery in question for a period of 20
years. It is conmon ground that the said agreenent was by a
regi stered instrument and even though this perhaps may not
anount to a leases there can be no doubt that it was a
licence coupled with a grant. The petitioners were by virtue
of cl. 7(a} of the agreement entitled to install at their
own cost such additional nachinery, trammays, ropeways etc.,
in connection with the transport of coal raised and to bring
in chattels for the purpose of discovery and renoval of
coal. They were entitled under ¢l 7(b} to renove such
addi ti onal machinery that may be installed and such chattels
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and utensils as may be brought in by them to the said
collieries unless of course, the owners exercised their
option to purchase the same under cl. 9. In view of these
terns, it is futile to contend that the petitioners were not
occupiers of the nmines. They had the actual use and
occupation of the coal mne in question
384

We have carefully gone through the judgnent in Lala
Karanchand Thapar’s case and, if we nmay say so, the decision
i s distinguishable on facts. There the question was whet her
the managi ng agent of a conmpany owning a colliery was an
occupier of the colliery, and the Court negatived this
observi ng

"Fromthe very collocation of the words "i medi ate
proprietor, or |essee or occupier of the mne", it is
abundantly clear that only a person whose occupation is
of the same character, ~that is, occupation by a
proprietor or alessee-by way of possession on his
behalf and not on behal f of sonebody el se is neant by
the " word “occupier" -in the definition. Thus, a
trespasser in wongful possession to the exclusion of
the rightful owner would be an occupier of the mine
and so be an "owner" for the purpose of the Act."

The Court further observed:

"That rmust be because possession on behalf of
sonebody else was not in the contenplation of the
| egi sl ature such "occupation" as to nmake the person in
possession an' "occupier" wthin the neaning of s.
2(1)."

These observations, if we may say so, with great respect,
are rather wi dely stated. They are indeed susceptible of a
construction that a raising contractor being in possession
on behalf of a proprietor or the 1lessee of a mne in
possession is not an ’'occupier’ within~ the neaning ' of s.
3(n) of the Nationalisation Act read” with s. 2(1) of the
M nes Act, 1952. W are quite sure that was not the
intention of the Legislature. There is no reason’ why the
word 'occupier’ should not be understood to have been used

inits wusual sense, according to its plain neaning. In
conmon parlance, an ’'occupier’ is one who 'takes’ or (nore
usual ly) ’"holds’ possession: Shorter oxford Dictionary, 3rd
edn., vol. 2, p. 1433. In the | egal sense, an occupier is a

person in actual occupation. The petitioners being raising
contractors were, under the terns of the agreenent dated
February 7, 1969 entitled to, and in fact in actual physica
possessi on and enj oynment  of the colliery and were,
therefore, an occupi er thereof. That bei ng so, the
petitioners being in possession, in their own right, by
virtue of the substantial rights acquired by them under the
agreenment, were not in possession on behalf of sonebody el se
and, therefore, the decision in Lala Karanchand  Thapar’s
case cannot apply.

It is next urged that the Nationalisation Act itself
makes a distinction between an ’'owner’ and a ' nanhaging
contractor’, there being separate provisions made wth
regard to both. It is said that in view of this. there is no
legal justification to read the word 'contractor’
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for the word 'owner’ in sub-s. (1) of s. 4. The contention
is wholly m sconceived and cannot be accepted. The
Nati onal i sation Act no doubt separately defines 'owner’ and
"managi ng contractor’. The definition of nanagi ng contractor
ins. 3(i) reads:
"3(i) "managing contractor" means the person, or
body of persons, who, wth the previous consent in
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witing of the State Governnent has entered into an
arrangenent, contract or under- standing, wth the
owner of a coking coal nmine or coke oven plant under
whi ch the operations of the coking coal mnine or coke
oven plant are substantially controlled by such person
or body of persons ,"
The words and expressions used and defined in the Act have
the neaning, respectively, assigned to them ’'unless the
context otherwi se requires’. The expression ' managi ng
contractor’ finds place in Chapter VI, which deals with the
power, functions and duties of the Comm ssioner of Paynents
appoi nted under sub-s. (I) of s. 20, for the purpose of
di shursing the anounts payable to the owner of each coking
coal m ne or coke oven plant. It appears in sub-s. (2) of s.
26, which provides:

"(2) In relation to a coking coal nmine or coke
oven plant, the operations of which were, imediately
before the “17th day of October, 1971 under the contro
of a / managi ng contractor,” the anobunt specified in the
First Schedul e against such coking coal mne or in the
Second Schedul e against such coke oven plant shall be
apportioned between the owner of the coking coal m ne
or coke oven plant and such managi ng contractor in such
proportions as - may be agreed upon by or between the
owner and such nanagi ng contractor, ‘and in the event of
there being no such agreenment, by such proportions as
may be determned by the Court."

Under cl. 25 of the agreenment, it was agreed upon
between the parties that (i) in the event the colliery was
national i sed, the agreenent shall stand determine and al
noneys then due and owi ng by the owners to the petitioners
and vice versa shall at once becone due and payable, and
(ii) in the event of such nationalisation, if the nachinery,

chattels and utensils installed at and/or brought into the
colliery by the petitioners or the buildings and structures
erected by themare taken over by the authorities, ' they
shal | becone entitled to conpensation payable for or
attributable to the said machinery, chattels and utensils
and buildings and structures so taken over and the owners

shall be entitled to receive conpensation for all other
properties conprised in the said colliery. The expression
"managi ng contractor’ as defined in s.—3(i) of “the
Nati onal i sation Act cones into play only
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for the purpose of appointnment of conpensation under sub-s.
(2) of s. 26. The submission that the term ™ owner’ used in
sub-s. (1) of s. 4 of +the Nationalisation Act excludes a
"managi ng contractor’ is against the scheme of the Act. The
term’owner’ in sub-s. (1) of s. 4 of the Act nust bear the
neani ng given in the definition contained in s. 3(n).

It was asserted that the petitioners were really not
the managi ng contractors but wongly described as such in
the agreement. A bare perusal of the agreenment ' would,
however, be destructive of the argument. It is a docunent
drawn consisting of 46 «clauses defining the nmutual rights
and obligations of the parties., The petitioners were
conferred all the rights to work the mnmine for w nning,
getting and raising coal. The so-called ’'remuneration
payable to themwas virtually the price of coal supplied
leaving to the owners a margin of profit. Even the liability
for paynment of rent, royalty, taxes etc., in relation to the
m ne was saddled on the petitioners. In view of these terns,
they cannot be heard to say that they were not the managi ng
contractors though they have been so described in the
preanmble to the agreement and in each and every clause
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thereof. It is, however, asserted that the functions of a
managi ng contractor. nanely, appointnment of nmanagers, were
not entrusted to the petitioners but were actually assigned
to Messrs Madhusudan & Co. under a separate agreenment. The
submi ssion is spelled out fromthe terms of cl. 11 relating
to empl oyment of workers of the colliery. Al that was done
was that the erstwhile owners had by this clause reserved to
them sel ves the power to appoint nanagers. Such reservation
does not take the petitioners out of the definition of
managi ng contractor under 6. 3(i) of the Nationalisation
Act, as they still had substantial control over the m ne

The plea that not they but soneone else was the managi ng
contractor is only an after thought. The petitioners having
bound thenselves by the ternms of the agreenent, cannot be
permtted to escape fromthe provisions of sub-s. (1) of s.
4. as they cone wthin the purview of the definition of
"owner’ in s. 3(n) of the Nationalisation Act.

It"is thenargued, in the alternative. that the term
"owner’ as definedin s. 3(n)” of the Nationalisation Act
read with s: 2(1) of the Mnes Act. 1952 does not in any
event, include a raising contractor. It 1is not suggested
that a rai sing contractor does not come wthin the
description of a contractorin s. 2(1), but it is urged that
the word ’includes’ is not there. There was no need for
Parliament to insert the word 'includes . because of the
words 'as if he were’'. Although the term owner’ in comron
parlance, in its usual sense, connotes ownership of a mne
the term has to be' understood in the I|egal sense, as
def i ned.

387

Parlianment, with due deliberation, in s. 3(n) adopted
by incorporation the enlarged definition of owner in s. 2(1)
of the Mmnes Act, 1952 to make the Nationalisation Act al
enbracing and fully effective. The definition is w de enough
to include three categories of persons: (i) in relation to a
mne, the person who is the imediate proprietor or a
assesses or occupier of mne or  any part thereof, (ii) in
the case of a nine the business whereof is carried on by a
l'i quidator or a receiver, such liquidator or receiver, and
(iii) in the case of a m ne owed by a conpany, the business
whereof is carried on by a managi ng agent. such managing
agent. Each is a separate and distinct category of persons
and the concept of ownership does not conme in. Then cone the
crucial last words: "but any contractor for the working of a
mne or any part thereof shall be subject tothis Act in
like manner as if he were an owner, but not so as to exenpt
the owner fromany liability". The insertion of this clause
is to make both the owner as well as the contractor equally
liable for the due observance of the Act. It is needless to
stress that the Mnes Act, 1952 contains various provisions
for the safety of the mnes and the persons  enployed
therein. In the case of a mine, the working whereof i's being
carried on by a raising contractor, he is primrily
responsi ble to conply with the provisions of the Act. Though
a contractor for the working of a mne or any part thereof
is not an owner, he shall be subject to the provisions of
the Act, in the like nmanner "as if he were an owner’ but not
so AS to exenpt the owner fromany liability.

It is now axiomatic that when a legal fiction is
incorporated in a statute, the Court has to ascertain for
what purpose the fiction is created. After ascertaining the
purpose, full effect nust be given to the statutory fiction
and it should be carried to its logical conclusion. The
Court has to assune all the facts and consequences which are
incidental or inevitable corollaries to giving effect to the
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fiction. The legal effect of the words "as if he were" in
the definition of ower ins. 3(n} of the Nationalisation
Act read with s. 2(1) of the Mnes Act is that although the
petitioners were not the owners, they being the contractors
for the working of the mne in question, were to be treated
as such though, in fact, they were not so. The oft-quoted
passage in the judgnent of Lord Asquith in East End Dwel ling
Co. Ltd. Fine-bury Borough Council brings out the |ega
effect of a legal fiction in these words:

“I'f you are bidden to treat an inmaginary state of
affairs as real, you nust surely, unless prohibited
fromdoing so, also imagine as real the consequence and
incidents which, if the putative state of affairs had
in fact existed, must inevitably have
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flowed from or acconpanied it.. The statute says that

you nust inmagine a certain state of affairs, it does

not say that having done so, you must cause or permt
your / imagination to boggle when it comes to the

i nevitable corollaries of that state of affairs. "

The whol e obj ect and purpose of ‘the Nationalisation Act
is to expropriate private ownership of coking coal mines and
all interests created therein. It provides by sub-s. (1) of
s. 4 that on the - appointed day, the right, title and
interest of the owners in relation to the coking coal nines
specified in the First Schedule shall stand transferred to,
and shall vest absolutely in the Central Governnment, free
fromall incunbrances. Now unless theterm’owner’ in sub-s.
(1) of s. 4 is given an extended meaning so as to include a
contractor for the working of a mne or any part thereof,
the very object of the legislation would be frustrated. It
has to be presunmed that Parlianment was fully aware of the
normal pattern of working of all the coal mines, i.e., by
enpl oyment of raising contractors.” Any other construction
woul d | ead to a manifest absurdity and attribute to
Parliament a result which it never intended. It would result
in the contractors escaping fromthe consequences of vesting
under sub-s. (1) of s. 4 of the Act and permt them to
dismantl e and renove the additional nachinery, ~ plants and
equi prent which were being utilised for the working of
m nes.

This brings us to the next question, namely whether the
amount of Rs. 4,50,000 receivable by the petitioners from
the erstwhile Coal Board, was an anount inpressed with a
trust, being advanced for a specific purpose, i.e., for the
pur pose of stowi ng and ot her safety operations and
conservation of coal mnes, and could not be regarded as
"any noney due to the coking coal mnes" within sub-s. (3)
of s. 22 of the Act and the Central Government, therefore,
could not appropriate the anount of subsidy and utilize it
under sub-s. (4) thereof for nmeeting the liabilities of the
coki ng coal m nes.

The conclusion of the H gh Court wupon this point is
contained in the foll owi ng passage:

"The amount of subsidy due could not be current
assets of the coking coal nmne because it had to be
utilised for a certain definite specified purpose. In
the instant case cost of stowing and other safety
operations had already been incurred and the subsidy
was by way of reinbursement. The anount was already
identified as belonging to the petitioner and is on the
analogy or in the nature of trust noney inpressed with
a specific purpose.”
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In reaching that conclusion, it relied upon the decisions in
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Bar cl ays Bank Ltd. v. Quistclose Investnents Ltd. and Coa

Products Private Ltd. V. I.T.O, whi ch are bot h
di stingui shable. They enunciate the principle that when
property is entrusted for specific purpose, it is clothed
with a trust. It seens somewhat illogical that the equitable

doctrine of resulting trust should be brought into play in
the construction of the provisions of a |legislation dealing
with nati onal i sation like t he Coki ng Coal M nes
(Nationalisation) Act, 1972. |In Barclays Bank Ltd. wv.
Qui stclose Investnents Ltd., the House of Lords dealt with a
guestion as to rights of set off follow ng the Iiquidation
of a company. The principle was applied to a sum of noney
lent to a conpany (later wound up) for a specific purpose,
viz., paynent of dividend, which was not inplenmented; the
noney, being still identifiable, was held to be inpressed
with a trust, and accordingly did not enure to the benefit
of the general body of creditors, but was recoverable by the
| ender. In Coal Products Private Ltd. v. I.T.O there was an
extension of this “principle by a Single Judge of the
Cal cutta High Court to "assistance" which was payable to the
assessee and was sought to be 1 attached by the |ncone-tax
Department by way of garni shee proceedi ngs under s.
226(3)(i) of the |Income tax Act, 1961. There was an
application nmade for grant of assistance under r. 49 of the
Coal M nes (Conservation and Safety Rules, 1952. There were
conditions attached to the grant under r. 54. There was an
affidavit filed before the Calcutta H gh Court show ng that
the grant was subject to the condition that it would be
utilised for the purpose of stowing and other connected
operations in the coal mne. The H gh Court quashed the
gar ni shee notice on the ground that the I'ncone-t ax
Departnent was not entitled to any part of the noney for the
paynment of income-tax liabilities of the assessee, as it
could only be utilized for the purpose of stow ng and ot her
safety operations and conservation of coal mnes. F

Two questions arise, both of which nust be answered in
favour of the Union of India. The first is whether the
paynment of Rs. 4,50,000 was advanced for a special purpose,
i.e., as 'assistance’ under r. 49 and not ’'by way of
rei mbursement’. The second is whether, in that event, the
noney having been advanced for a special purpose, and that
being so clothed with a specific trust, it could not  be
adjusted by the Central Governnent under sub-s. (4) of s. 22
of the Nationalisation Act towards the Iliabilities of the
coki ng coal m nes.

It is not difficult to establish precisely on what
terns the nmoney was advanced by the erstwhil e Coal Board. On
behal f of the petitioners, it is not disputed that the bills
for the subsidy were for the H
390
cost of stowing and connected safety operations and of hard
m ni ng operations which, the petitioners had already prior
to Cctober 17, 1971, at their own cost, carried out. If that
be so, the inevitable conclusion is that the anount  of
subsidy in question was |ike any other anpbunt due to the
coking coal mine, prior to the appointed day, and therefore
did not fall outside the purview of sub-s. (3) of s. 22.

The payment in question was not by way of ’assistance
recei vable fromthe erstwhile Coal Board for carrying out of
stowi ng and other safety operations and conservation of the
coal mnes. |In the present case, the petitioners on their
own showing had already carried our sand stow ng and hard
m ni ng operations and had admttedly applied for subsidy by
way of reinbursement. The paynment of Rs. 4,50,000 was,
therefore, one to reinmburse for the expenditure already
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undertaken. Indubitably, the anbunt in dispute was payable
"by way of reinbursenent’. The petitioners were, therefore,
free to utilise the noney in any manner they liked. In other
words, the grant was not inpressed wth any particular
pur pose or purposes.
Even if the subsidy receivable fromthe erstwhile Coa
Board was by way of ’'assistance’, the anount of Rs. 4, 50,000
was recoverable by the Central Governnent in whomthe coking
coal mnes have vested under sub-s. (1) of s. 4 of the
Nati onal i sation Act and not by the petitioners. It s,
however, needless to stress that if the grant were by way of
"assi stance’ under r. 49 of the Coal M nes (Conservation and
Safety) Rules, 1952, the grant being conditional, the
Central CGovernnment would in that event. be bound to conply
with the requirenments of r. 54 and apply the sane for the
purposes for which it was granted viz., for the purposes of
showi ng or other safety operations and conservation of coa
m nes.
For these reasons, the judgnent of +the H gh Court
partly allowing the claimof the petitioners with regard to
the subsidy amunt of Rs. 4.50,000 is set aside, and the
wit petition is dismssed: ~Accordingly, the appeal of the
Union of India is allowed and that of the Industria
Supplies Pvt. Ltd., is dismssed with costs throughout.
Cvil Appeal No. 815/78 dism ssed,
and Civil Appeal No. 1284/78

S R al | oned.
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