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1. The facts leading to the filing of this appeal by way of
speci al | eave are as /under

2. PW 1 Bhagyavat hi, wi fe of Thimmppa deceased of village
Arebilachi, is the conplainant in the case. Thi mmappa was

the son of Navilapa. Navilapa had, in addition, five other sons
Devendr appa, Manjappa, Chandrappa, Nagaraj appa and

Gadi geshappa and two daught ers i ncl udi ng Rat nanma PW 2.
Navi | apa had about 12 acres of ancestral |and and he had

di vided the said | and equally between hinself and his sons

and all were in possession of their respective shares thereafter.
Thi mmappa, Devendrappa and Manjappa were residing

separately whereas the other two, Chandrappa and

Gadi geshappa, were residing intheir old fam |y hone whereas
Nagar aj appa was residing with his father Navilapa and his
sister Ratnamma. Thi mmappa, however, acquired about 10

acres of land on his own but his brothers Chandrappa and

Gadi geshappa were demandi ng a share out of this |land as well
and on account of this devel opnent, the relationship between
the brothers had becone strained. Chandrappa and

Gadi geshappa also filed a suit seeking a share in the 10 acres
acquired by Thinmappa with the result that the relation
between the brothers was further strained. ‘At about 4 p.m on
1.8.1993, Thi nmappa told his w fe Bhagyavathi that he had

| earnt that Chandrappa and Gadi geshappa had gone to the

field to pluck coconuts and that he was going to prevent them
fromdoing so. Thimmappa and his brother Devendrappa PWB

then left for the fields on a scooter. A few nminutes |ater
Rat hnamma PW2, sister-in-law of Bhagyavathi PW1 canme to

her house and i nformed her that she had seen Chandrappa

and Gadi geshappa accomnpani ed by their brother-in-Iaw

Hanumant happa, Shiva and Si ddeshappa along with

Bhoonmesha and Manj a proceedi ng towards the field arned

wi t h Choppers and si ckl es and she apprehended sonme danger.
Bhagyavat hi and Rathnanmma then left for the field and as

they reached the outer fencing at about 4.30 p.m, they saw al
the accused as well as Bhoonesha and Manja assaul ting

Thi mmappa with sickles and choppers. PWB Devendrappa

went to the rescue of his brother but he too was assaulted and
havi ng sustained an injury he ran away towards the vill age.
PW1 and 2 thereafter entered the garden and saw t hat

Thi mmappa was |ying grievously injured near the Samadhi
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adjoining the land. The accused Si ddeshappa and

Hanumant happa al so abused and assaulted the two wonen.

PWI Prashanth Kumar, who was attracted to the place

rushed in with some water which he attenpted to put into

Thi mmappa’s nmouth but he succunbed to his injuries at the
spot. PWB Devendrappa was al so taken to the Bhadravath
hospital by PWL1 Rudrappa whereas PW. 1,2 and 4 stood

near the dead body. It was also noticed that the accused while
runni ng away had | eft behind a sickle and a club near the

dead body. An FIR was got registered by PW Bhagyavat hi at
about 11.45 p.m at the Police Station. The investigation was
taken over by Inspector MI. Janmeel PW0 who visited the

scene of occurrence on 2nd August 1993 at about 6.30 a.m

and prepared the inquest report and recorded the statenents

of the witnesses and picked up the sickle and club in the
presence of witnesses. H s efforts to trace out the accused
were, however, not successful till the 3rd August 1993 when he
arrested four of them  Accused No.2 was arrested on

10. 9. 1993, He al so visited the Governnent Hospita

Bhadr avat'hi-on the sane day and sei zed the bl ood stained

cl ot hes of injured PWB Devendrappa. ~Several weapons of

of fence were al so recovered on the interrogation of the
accused. On the conpletion of the investigation, the accused
were charged for of fences puni shabl e under sections 143,

147, 148,302 and 324 read with 149 of the |PC

3. The prosecution in support of its case relied primarily on
the statenents of the four eye w tnesses PW Bhagyavat hi,

wi fe of the deceased, her sister-in-law PW2 Rathnamra, PW3
Devendr appa an i njured w tness and brother of the deceased

and of two of the accused, and PWI Prashant h-Kumar son of

PWB, a boy aged 13 years. Reliance was also placed on certain
pi eces of circunstantial evidence. The prosecution case was
then put to the accused under section 313 of the Cr.P.C. and
inthe witten statenents filed by way of their defence they
denied the allegations in toto and on the contrary put up a
counter version that Hanumant happa and Si ddeshappa had

not been present at the tine of .incident and that the other
three accused had been assaul ted by Thi mmappa deceased,

PWB Devendrappa and one Manju Nath and that they had

caused injuries to Thimmppa in their self defence.

4. The trial court held that it was clear fromthe record that
a dispute existed between Thi mmappa and his brothers w th
regard to the 10 acres of land and that Thi mmappa had in fact
filed three suits seeking an injunction but the said suits had
been di smssed on 3rd April, 1993 itself and as such there was
no injunction in favour of Thi mappa on the day of incident.
The court al so observed that a Partition Suit which too had
been fil ed, had been conprom sed after the nmurder on 5th
Novermber 1993 and that no partition had taken place before

the aforesaid date and the field in which the incident
happened stood in the name of Navil appa and that they had
started a plantation on the said | and which was being

managed by them The court also noted that it appeared that
in the early hours of 1st August 1993 Navil appa had filed a
conpl aint before the police alleging that his sons Thi mmappa
deceased and PWB Devendrappa were obstructing himfrom
entering his land and it therefore appeared that the accused
Chandr appa and Gadi geshappa and son Nagar aj appa had

joined hands to defend their possession when the deceased

Thi mmappa and Devendrappa PWB were creating an

obstruction. The court then exam ned the statenents of the

wi t nesses and observed that the FIR did not show the

presence of PWI Prashanth Kumar or the nature of the

weapons in the hands of the accused and the story that the
accused had snatched a Mangalya with a golden chain from
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PW. Bhagyavat hi was al so an exaggeration. The court further
observed that the police itself appeared to have discarded the
presence of Bhoonmesha and Manja and had not filed a
char ge- sheet agai nst them which supported the view that an
attenpt had been nade to rope in innocent people. The court
al so observed that the fact that the w tnesses who were

all egedly 30 neters away fromthe field of the spot had stood
still watching "just like a filmshooting"” or |ike "Dunb statues"
and this was al so circunstance agai nst the prosecution. The
court further observed that there was a delay in the |odging of
the FIR which had not been adequately explai ned away. The
court then went into the nedical evidence and opined that
PWL5 Dr. Nanda Koti, who had treated the accused and PWB
Devendrappa for their injuries had not inforned the police as
to what had transpired and that PWB had nmentioned only two

of the accused i.e. Chandrappa and Gadi geshappa as having
been present. The court-finally concluded that it was the
deceased and injured w tnesses who were the aggressors, the
noreso as the prosecuti on had not been able to explain the
injuries onthe accused. For arriving at this conclusion, the
trial court relied on the evidence of PW5 Dr. Nanda Koti who
had exami ned three of the accused i.e. Chandrappa, Shiva

and Gadi geshappa for their injuries at the Bhadravath
Covernment Hospital ‘at 5.20 p.m on 1st August 1993 with a

hi story of assault caused on deceased Thi mmappa, PWB

Devendr appa and one Manj appa and had detected one incised
injury each on the person of Gadi geshappa and Shiva, both
injuries which could have been caused with a sickle or a
chopper. PW5 al so exam ned PWB-at 6.30 p.m the same day
who had appeared with a history of assault by Chandrappa

and Gadi geshappa. The court neverthel ess relying on severa
judgrments held that though the non-explanation of mninor
injuries on the person of the accused could not be said to be
fatal to the prosecution story but such an omi ssion did create
a doubt as to its veracity. ‘The court finally hinted that it
appeared that the defence version was nore probable and
prefaced its conclusion by observing:

"“I'n view of the discussions nade by nme in

the above said paras, | find there is an

i nordinate delay in |odging the conplaint.

That delay is not satisfactorily explained.

The wi tnesses chosen by the prosecution

are only the interested inimcal wtnesses.

In view of the material discrepancies in

bet ween the evidence of PWs 1 to 4 their

presence at the tinme of the alleged nutual

fight or galata is itself rather doubtful. In

all probability, PW.1,2, and 4 nust have

cone to the spot only after coming to know

of the assault not prior to that and the

person involved in the fight PWB sonmehow

escaped fromthe spot. The whole of the

evidence of PW 1 to 4 appears to be bit

unnatural and unbelievable one in the

ordinary course of tinme. It is an over

exagger at ed evi dence given by them

Admittedly, there is a property dispute. As

on the date of this alleged incident, the |and

"Pavadi Hondada Thota" was standing in the

nane of Navil appa, the father of deceased

Thi mmappa as well as accused Nos. 1 and

4. It is accused Nos. 1 and 4 who are

managi ng the said property. It has also

cone in the evidence that the suit filed by

deceased seeking injunction pertaining to
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the said | and was dism ssed very well prior
to this alleged incident. So, as on the date
of incident, there was no injunction nor
deceased was in possession of the said
property including PWB. But still they went
there to assert their right. There are two
versions. According to PWB it is he and his
br ot her deceased Thi mmappa, who first

went to the said land. Thereafter 10

m nut es, accused canme to the said | and.

But on the other hand, the investigation
reveal s through PW 1 and 2’ s evidence that

it is the accused, who first went to the said
and. When they intended to pluck the
coconuts, these PWB and deceased went to

the spot there arose galata."

and finally concluded as under:

"I have closely scrutinized the

evi dence of these PW 1 to 4. But [ find
their evidence is not trustworthy. The

ot her part of the evidence of other

wi tnesses is very much formal and
procedural one. The two other eye

wi tnesses PW 6 and 7 have turned

hostile. So, viewing fromany angel, 1 find
the evidence now before ne is not just

and sufficient to connect the accused

with the alleged offence puni shabl e under
section 143, 147, 148, 324,302 and 149 of

the IPC. | find the prosecution has failed
to prove that the accused being the
menbers of unl awful assenbly being

armed with deadly weapons in

prosecution of their conmon object

caused rioting on that day and assaulted
Thi mmappa as well as PWB with the said
weapons, which has resulted in the death
of Thi mmappa and injuries to PWB. [t

may anount to repetition if | say that the
evi dence now before is not just and
sufficient to connect the accused with the
said charge. PW2 has categorically stated
that when herself and PW cane to the

sai d spot on that day, they saw PWB
already left the place. He had gone to his
house. That neans to say these PW 1, 2
and 4 have not actually seen the accused
assaul ting either Thi mappa or PWB.

This evidence of PW2 cuts at the root of
the prosecution case. As there arises a
reasonabl e doubt in the case of
prosecution, the accused are entitled to
have the benefit of the same. Prosecution
has failed to establish that these accused
are the real aggressors or they are
directly responsible causing the said
incident. On the other hand, defence of
the accused is substantiated on the facts
and material now placed before the court
that in all probability the deceased and
PWB rmust have taken the law into their

own hands at the inception and in that
mutual fight both sides sustained
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injuries. Unfortunately, Thi mmappa
succunbed to the injuries. But who is
responsi ble for his death, who is
responsi ble for causing injury to PWB is
not specifically established by the
prosecution. Hence, with these reasons,
answer point Nos. 1 to 3 in the negative
and proceed to pass the follow ng:"

5. The trial court accordingly acquitted the accused.
The matter was taken to the Hi gh Court by way of an appea
at the instance of the State of Karnataka. The H gh Court
in the course of its judgnent upset the order of the tria
Judge by observing that the fact that Thi mappa deceased
had met a homicidal death had been proved fromthe
nmedi cal evidence and then went to the question as who was
responsi bl e thereof. The court-exam ned the evidence of the
eye wi tnesses and found that they corroborated each other
in material particulars, the noreso as the presence of PWB
Devendrappa had al so been adnmitted by the defence. The
court also held that the eye witness testinony had a ring of
truth around it and the - injuries Ex.P27 to P29 confirmed
the presence of the accused in the incident and al so the fact
that only one of the accused had sustained a sinple injury,
no obligation rested on the prosecution to explainit. The
court also observed (in the facts of the case) that the del ay
in lodging of the FIR was not fatal to the prosecution story
as the conplaint had been | odged by PW between 10 and
11 p.m and the formal FIR had been registered at about
11.45 p. m The pl ea of the accused that the case woul d fal
under section 304 | PC was al so repelled as the nanner of
the assault did not justify such a conclusion. The court
accordingly held as under

"To sumup, we hold that the trial court’s
j udgrment and order of acquittal cannot be
sustained as it is contrary to the evidence
on record and unreasonabl e as well as
perverse and bring opposed to well
established principles of lawwith regard to
appreci ati on of evidence and as such, the
same is liable to be interfered with. Ve,
therefore, convict the accused persons for
t he of fences puni shabl e under Sections
143, 147, 148,302 read with 149 and 324
read with 149 of the IPC "

and in doing so sentenced themto inprisonnment for life
under section302/149 IPC with no separate sentence for
the other offences. It is in this circunstance that the
present appeal by way of special |eave has conme up before
us.

6. M. Basava Prabhu S.Patil, the |earned counsel for
the appell ants has pointed out that certa|n facts had been
admtted by both parties and that the matter woul d have
to be exam ned in this background. He has pointed out
that both the conplainant and the accused party were
very closely related to each other, the five accused being
the brothers of the deceased and the eye witnesses being
the wi fe and nephew of the deceased and of the accused.

It has al so been pointed out that the fact that a dispute
with regard to the Iand had also found its way to the civi
and crimnal Courts was clear fromthe record. It has also
been pl eaded that the accused had spelt out a counter
versi on and had pointed out in their statenent under
section 313 of the Cr.P.C inasmuch as three of themi.e
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Hanumant happa, Si ddeshappa had not been present

whereas the other three have in their statenments adnitted
their presence and stated that the land in which the

i nci dent had happened was the ancestral property of the
famly with the Revenue docurments in the name of

Navi | apa their father and that a conplaint had al so been
filed by Navil apa agai nst Thinmappa as to his attenpts to
encroach upon this property.

7. In this background, M. Patil has argued that it
appeared that deceased and his conpani ons were indeed
the aggressors and that the incident had happened when
the accused were exercising their right of self defence to
protect their person and property. It has further been
pl eaded that the witnesses were discrepant as to the
actual manner of the assault and as such no credence
could be attached to their testinmony. |1t has finally been
pl eaded that there-was an inordinate delay in the
regi stration of the FI'R and that this delay had been
utilized to create four eye witnesses and a fal se story
i ncul pati'ng the accused. The State counsel has however
supported-the judgnEnt of the H-gh Court.

8. It is true that prima facie there appears to be sone
delay in the |l odging of the FIR at 10.45 p.m in the light of
the fact that incident had happened at 4.30 p.m on 1st
August 1993. However, as three of the accused have put
up a counter version, the effect of the delay in the FIRIis
sonmewhat reduced. W are al so of the opinion that the
delay in the | odging of the FIR has been substantially
expl ai ned as the incident had happened in a renote vill age
some di stance fromthe Police Station and as PWB had
al so sustained a serious injury, the first anxiety of the
fam |y woul d have been to | ook after himthe nore so as al
the brothers of the deceased and PWB were thensel ves the
assailants and there was nobody else in the famly to have
taken the injured PWB to the hospital .~ It is also significant
that the FIR could not have been recorded earlier as the
entire famly was invol ved either 'on one side or the other
and it had ultinately been left to a hapl ess w dow,
conpletely isolated fromthe rest of the famly, ~to l'odge
the FIR It is in this background we find that a delay of a
coupl e of hours cannot be said to be unreasonabl e.

9. It has been contended by the |earned counsel for
the appellants that the di screpanci es between the
statenents of the eye witnesses inter-se would go to show
that they had not seen the incident and no reliance could
thus be placed on their testinony. It has been pointed out
that their statenents were di screpant as to the actual
manner of assault and as to the injuries caused by each of
the accused to the deceased and to PWB the injured eye
witness. W are of the opinion that in such matters it
woul d be unreasonable to expect a witness to give a
picture perfect report of the injuries caused by each
witness to the deceased or the injured nore particularly
where it has been proved on record that the injuries had
been caused by several accused arned with different kinds
of weapons. W also find that with the passage of tinme the
menory of an eye witness tends to dimand it is perhaps
difficult for a witness to recall events with precision. W
have gone through the record and find that the evidence
had been recorded nore than 5 years after the incident
and if the menory had partly failed the eye w tnesses and
if they had not been able to given an exact description of
the injuries, it would not detract fromthe substratum of
their evidence. It is however very significant that PW is
the sister of the 5 appellants, the deceased and PWB
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Devendrappa and in the di spute between the brothers she
had continued to reside with her father Navil appa who was
residing with the appellants, but she has neverthel ess stil
supported the prosecution. We are of the opinion that in
normal circumstances she woul d not have given evidence
agai nst the appellants but she has conme forth as an eye
wi t ness and supported the prosecution in all nateria
particul ars.

10. Much enphasi s has been however laid by M. Patil,
on the defence version that Thi mmappa, Devendrappa and
one Manj appa had first nade an attack on three of the
appel l ants and that the appellants had thereafter caused
injuries in their self defence |eading to the death of
Thi mmappa and sone injuries to Devendrappa. W find
that this matter had been di scussed in extenso by the
H gh Court in its judgnment and the version of the
appel l ants had been rightly rejected. Sone enphasis has
al so been laid by the learned counsel on the fact that as
per injury certificates Ex.P-27 to P-29 that three accused
had suffered injuries in theincident. It is however clear
froma perusal of these documents that out of the three,
only one of the accused had sustained a sinple injury on
the hand and the other two had no discernible injury
except a conpl aint of a backache in the case of Shiva. On
the other hand, we have the evidence of PW5 Dr. Nanda
Koti who had exam ned Devendrappa on the evening of the
day of incident with a history of attack with a sickle and
club and she had found the following 5 injuries on his
per son:
i) | acerat ed woul d over occipital region
3 cnms X 1 cm bl eedi ng.

ii) Stab injury over right arm lower
and posterior aspect 1 cm X = cm
covered with fresh bl ood cl ots.

i) I nci sed wound over web space
bet ween right thunmb and i ndex

finger 3 cm X 1lcm X = covered with
fresh bl ood clots.

iv) Contusi on over nmddle of a shin of
left leg 6 cm X 4 cmred.

V) Contusion with club inpression over
left side of the chest 6 cns X 2 cns
red.
11. It is also well settled that the prosecution is not

cal l ed upon to explain each and every injury on the person
of an accused and in this view of the nmatter the non-

expl anation of an insignificant injury on the person of only
one does not di sl odge the prosecution story.

12. It has al so been contended that no case under
section 302 of the I PC had been nmade out and if at all the
accused were liable to be convicted under section 304
Part-11 of the IPC.C W find no merit in this plea. It is clear
fromthe record that the accused had cone to the place of
incident fully armed with the object to sort things out with
the deceased as he was creating problens for them and
their father over the land in question and to renpove him
fromthe scene once and for all. Furthernore, in the Iight
of the serious injuries caused to the deceased and to PW3
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Devendrappa the matter does not fall within the anbit of
section 304 Part Il of the |IPC

13. It has finally been pleaded by M. Patil that
Si ddeshappa, accused No.5 was a juvenile on the date of
i nci dent and ought to have been dealt with under that
procedure. We, however, find no evidence to suggest that
the aforesaid accused was indeed a juvenile and the
counsel’s nere ipse-dixit at this bel ated stage cannot be
accept ed.

14. We thus find no nerit in the appeal. D smissed.




