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ACT:

Jammu & Kashmr Representation of t he Peopl e Act ,
1957--Corresponds to s. 123(4) of the Representation of the
Peopl e Act , 1951--Corrupt Practice--Statenent as to
character and conduct of candi date, what constitutes--0Onus
to prove that statenent is false is on petitioner

HEADNOTE:

In the General Election heldin 1967 the appellant and the
respondent had filed their nom nation papers for election to
the Jammu and Kashmir Legislative Assenbly from the Reas

Assenbly Constituency. The appellant ~was declared duly
el ect ed. The respondent filed an el ection petition
chall enging the election of the appellant on the ground of
corrupt practices conmtted by the appellant his agents and
other persons wth his consent. The Hi gh Court ‘held the
election to be void on the sole ground that the matters
mentioned in paragraphs 16, 17 and 20 of the booklet Ex.
P.W I/1l constituted corrupt practices under s. 132(4)  of
the Jammu & Kashmr Representation of the People Act, 1957
corresponding to s. 123(4) of the Representation of the
People Act, 1951. In regard to certain other passages  in
the bookl et namely paragraphs 7, 8, 10, 18 and 19 of Ex. P

W 1/11 the High Court held that the allegations therein
were not proved to be false. and therefore fell outside the
ambit of s. 132(4) of the Jammu & Kashmir “Act. Appea

agai nst the H gh Court’s judgnent was filed in this Court by
the appellant. 1In regard to the allegations in paragraphs
16, 17 and 20 of the offending booklet the appellant ' urged
that the facts mentioned therein did not relate to the
personal character and conduct of the appellant. The
respondent sought and obtained |eave of the Court to
question the finding of the Hgh Court in regard to
par agraphs 7, 8, 10, 18 and 19 of the bookl et.

HELD: (i) In order to constitute corrupt practice under

s. 123(4) of the Indian Act and a. 132(4) of the Janmu &
Kashmr Act the false statement should have been in relation
to the personal character of the candi date. If a false
statement is nmde with regard to the public or politica

character of the candidate, it wuld not constitute a
corrupt practice even if it is likely to prejudice the
prospects of the candidate’'s election. Circulation of false
statenment about the private or personal character of the
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candi date during the period preceding the election is likely
to work against the freedomof election itself, inasmuch as
the effect created by false statenment cannot be net by

denial in proper time and so the constituency has to be
protected against the circulation of such false statenents
which are likely to affect the voting of the electors. If a

statenment of fact affects the man beneath the politician it
touches the private character; if it affects the politician
it does not touch his private character. Sone al |l owance
will have to be nade in respect of statenents made in
el ection neetings as the atnosphere is usually surcharged by
partisan feelings and enotions. Allegations of depravity or
imorality or affecting the noral or nmental qualities of a
person are statements relating to the personal character or
conduct of a person. ~Attributing acts of violence to a
candi date even if such acts are done during his politica
career, 1is a statement relating to the personal character
and conduct. |If the conditions of s. 123(4) are satisfied
it is.irrelevant to inquire whether the statenent has been
nade as ‘a counter blast to another statenent issued by the
opponent .

147

The statenent nust be one reasonably cal cul ated to prejudice
the prospects of the candidate’ s election. The initial onus
establishing the circunstances nentioned in s. 123(4) is on
the election petitioner and when once he discharges that
onus, the burden shifts to the candidate mmking a false
statenment of fact to show what his belief was. [156G 157D
Case-law referred to.

(ii)There were no statenents of fact in paragraphs 17 and
20 of the Ex. P. W1/11 in relation to t he per sona
character or conduct of the respondent. There was no
allegation in paragraph 16 that the respondent was an
associ ate of drunkards. The avernent inthe said paragraph
that sone of the compani ons of the respondent on '\Wose
political support the respondent relied were found drinking
from norning till evening, did not relate to the /persona
character or conduct of the respondent. The allegation in
the said paragraph regarding the respondent -extricating
hinself froma crimnal case had been proved to be true and
as such fell outside the mischief of s. 132(4) of the Act.
It followed that the finding of the H gh Court that the
statenents contained in paragraphs 16, 17 and 20 anmpunted to
corrupt practice under s. 132(4) of the Act, could not  be
sust ai ned. [ 164D F]

(iii)lt 1is permssible for a respondent in this Court

to support the judgnment of the High Court by attacking the
findi ngs recorded against him However on an exam nation of
the findings recorded by the High Court in respect of
paragraphs 7, 8, 10, 18 and 19 it could not be held that the
findi ngs therein were erroneous as contended' by the
respondent. [ 165A]

[ 71B]

Ramanbhai Ashabhai Patel v. Dabhi Ajitkumar Fulsinji & Ors.
[1965] 1 S.C R 712 and Shri Thepfulo Nakhro Angam - v.
Shrimati Raveluei of Rani M Shaiza, [1971] 3 S.C R 424,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 204 of 1970.
Appeal under Section 123 of the J. & K. Representation of
the People Act, 1957 fromthe judgnent and order dated
December 15, 1969 of the Jammu and Kashmir Hi gh Court in
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El ection Petition No. 37 of 1967.

R K Garg, D. P. Singh, A K Gupta, R K Jain, V. J.
Francis and S. P. Singh, for the appellant.

Ramat h Bhal gotra, Swaranjit Sodhi and S. S. Khanduja, for
the respondent.

The Judgrment of the Court was delivered by

Vai di al ingam J.-This appeal, under Section 123 of the Jamu
& Kashm r, Representation of the People Act, 1957
thereinafter to be referred as the Act) as anended by Act 11
of 1967, is directed against the judgnent and order dated
December 15, 1967 of the High Court of Jammu & Kashmir in
El ection Petition No. 37 of 1967. Section 123 of the Act
corresponds to Section 116A of the Representation of the
Peopl e Act, 1951

148

In the General Election heldin 1967, the appellant and the
respondent had duly filed their-nominations for election to
the Jammu & Kashmir Legislative Assembly from the Reas
Assenbly Constituency. Scrutiny of the nomnation papers
was conducted on January 23, 1967 and the polling took place
on February 21, 1967. The counting of the ballot papers
took place on February 27, 1967 and the appellant was
declared duly elected by a mpjority of 418 votes. The
respondent filed an el ection petition on April 8, 1967 being
No. 37 of 1967 chall enging the el ection of the appellant on
the ground that various corrupt practices, set out in the
petition, had been commtted by the appellant, his agents

and other persons with his consent inthe said election. In
consequence the respondent prayed for declaring the election
of the appellant fromthe said constituency as  null and
voi d.

In paragraph 6 of the election petition, the respondent enu-
nerated the various corrupt practices stated to have been
commtted during the election, in-consequence of which the
election of the respondent was void. It is not necessary
for us to set out the various corrupt practices referred to

in paragraph 6 of the election petition. The election of
the appell ant had been declared to be void by the H gh Court
only on the ground that the natters nentioned in - paragraphs
16, 17 and 20 of the booklet Ex. P. - W 1/11 constitute
cor r upt practices wunder Section 132 (4) of the Act
corresponding to Section 123 (4) of the Representation of
the People Act, 1951. We may have to deal wth certain
other natters referred to in paragraph 6 of the el ection
petition in the later part of the judgnent, as the |earned
counsel for the respondent has tried to support the judgnent
of the H gh Court by attacking the finding recorded against
himin respect of some of those allegations.

Iltem No. 2 of paragraph 6 refers to the appellant, his
agents, polling agents and other persons with his consent
havi ng published certain posters and booklets containing
statements of facts, which were fal se and which they  ‘either
believed to be false and did not believe to be true in
relation to the personal character and conduct of the
respondent . Sub-item (a) of itemNo. 2 refers to the
publication of a booklet under the caption "open letter from
Dehati (Rural) Conference to M. Rishi Kumar Kaushal and
ot her Jan Sangh | eaders". This is Ex. P. W 1/ II. It was
publ i shed by one Lal Singh R W 53, an active worker of the
Indian National Congress and the agent of the appellant.
Lal Singh was |ater on appointed by the appellant as his
polling agent. Ex P. W 1/ Il was alleged to contain wong
facts in several paragraph enunerated in the petition

There were other allegations of corrupt practices nentioned
i n paragraph 6 of the election petition.
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the allegations that had been nmade against him by the
respondent in the election petition contained material facts
constituting the alleged corrupt practices. He further
pl eaded that the respondent had not mentioned the parties
who are alleged to have conmtted the corrupt practices nor
the dates and pl aces when the, corrupt practices are all eged
to have been conmitted. Regarding the various allegations
of corrupt practices, the appellant denied that he had
conmitted any such corrupt practice and that in any event
the allegations do not amount to corrupt practice in |aw
Wth reference to Ex. P. W 1/ 11, the booklet, the
appel | ant averred that the publication was really a
rejoinder issued to a poster Ex. P. W 1/ B issued by the
Jan Sangh party, to which the respondent bel onged. He
further pleaded that " P. W 1/ |1 was published Iong before
the respondent becane a candidate in the election and its
obj ect was to educate the voters of the constituency. Wth.
reference’ to  the various paragraphs in ex. P. W 1/ 11,
relied on by the election petitioner as constituting corrupt
practice, the appellant pleaded that the nmatters referred to
in the booklet do not affect the personal character or
conduct of the respondent and that they never affected him
beneath the politicians. ~ Those matters contained in Ex. P
W 1/11 dealt only with the respondent as a politician and
they were only criticismof the respondent in his public
character as a politician and of the political party, the
Jan Sangh, to which he belonged. It was only a criticism of
the Jan Sangh party and its econom-c and political ideology.
He also controverted the various other allegations nade in
the el ection petition.
R W 53 Lal Singh has given evidence that he published
the open letter Ex. P. W 1/ Il as areply to the  poster
Ex. P. W 1/ B issued by the Jan Sangh.  He has al so stated
that the contents of Ex. P.. W 1 /Il are correct and that
the publication was made in the first week of Decenber,
1966.
Issue No. 2 runs as follows :
"Whet her the respondent, his election  agent
and agents published the bookl et "Dehat i
Conf er ence kee Taraf se Shri Ri shi kumar
Kaushal "aur deegar Jansanghi | eaderon ke nam
Khuli Chitthi" in the name of one Lal Singh an
active worker of the Congress and distributed
it anongst the voters of the Constituency from
1-2-67 to 20-2-1967 and whether the said
bookl et contained facts in relation to Rish
Kumar petitioner which were false and which
were either believed to be false or were not
believed to be true?".
150
Ex. P. W 1/11 is a panphlet. It Purports to be from the
Dehati (Rural) Conference-to M. Ri shi Kumar Kaushal and
other Jan Sangh |eaders. Rishi Kumar is the respondent
herein and he was at the naterial tinme a sitting nmenber  of
the Legislative Assenbly. There is a photo of Lal Singh in
the said panphlet. It calls itself an open letter. It
consists of 21 paragraphs and the rel evant paragraphs for
the purpose of this appeal are Nos. 16, 17 and 20. There
are mstakes in the official English translation of the
panphl et and there are also mstakes in the translation of
the said paragraphs by the H gh Court. Both the |[earned
counsel have agreed before us that the follow ng translation
of the said three paragraphs is substantially correct.
"Par agraph 16-
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and

now

Who raised the question of the village and the
town ? Wen in the nonth of Septenber, 1966,
two persons of the rural area Sail anj an--Dhan

Ram and Bal dev Singh came to Riasi, and they
caught a shop keeper sawing wood in an
unaut hori sed manner and you with the aid of
your urban coll eagues made an attack on them
and raised the question; that these people
from the village conme to town and drink and
roam aimessly |ike vagabonds etc’ and they
were kept in jail for a night, the doctors and
the lawyers who were in Reasi were instructed
not to take up their cause and they received
no aid. It was the next day that they were
bailed out fromjail. No one fromRi asi town
cane to their rescue. Thereafter they went to
the court of the D.C. Udhanpur and there they
instituted a case against 10-11 per sons,
i ncluding you. Then you gave them sonme snal

coins paise and asked for a pardon. But it
has been seen that sone of you sathis are
found drinking fromnorning till evening. You

rely on their support. Have you ever taken
action against them? O is it that we alone
from the village are bad characters ? The

urban question has been raised by you

you are preaching separati on between the urban
and the rural people, and that two foundations
are being laid now VWo has laid these
foundati ons ? - And who raised the rura

guesti on?

Par agraph 17.

"It is an incident of four years ago that you
had in this very manner incited our village
br et hren. On that account a few H ndus and
Muslins of Talwada jointly seized the cattle
and |livestock of the peasants living in the
hills, when they were taking them to  their
horre. Their cattle and [ ivest ock wer e
i mpounded. For this.

151

these peasants filed cases in courts _against
their own brethren and a few persons of
Tal wada were arrested. The case agai nst~ them
has been going on till recently.  But -have you
ever rendered any help to themin~ courts ?
They had to suffer and thus incur expense upto
the courts in Srinagar-but you merely did
pr opaganda about cow sl aughter, you never took

into consi derati on t hat t he peasant s
invariably carry on the sale and purchase of
cattle and |livestock. The |livestock ‘keeps

nmoving up and down. What marks these cattle
carried to indicate that they were on their
way to the slaughter house. What work you
have done for the benefit of the village
Every effort has been nade that in every way
the villagers are rendered weak. For this
reason al one, you have been knocking at every
door and staggering around saying : Vote for
ne. Have you the face to ask for votes ? "yeh
munh aur nmasoor ki dal". Now you secure the
votes from your town. Don't hope for the
village. You conmit deception and people from
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the village get a bad nane. W from the
vill age have done everything for you and after
20 years this is the reward you have given us.
Now you reap as you sowed (Jaisa kiya waisa
bhogo) . Take a razor and shave the heads of
the wvillagers. Kaushal Sahib, that is al
that is left to be done. Now you cousider
who should be voted. Strike off the nane of
"taking’ and insert the name of ’'giving’
Par agr aph 20.
"Now we have set up the Dehati Conference on
Novermber 20, 1966. Now you do what you
pl ease. Now no villager will come to you for
being hurt, nor shall anyone el se. Now you
fix an iron curtain outside your town, so that
nobody casts eyes on your golden city and you
enj oy the wealth robbed fromthe poor."
The High Court with reference to paragraphs 16, 17 and 20 of
the panmphlet Ex. P. W 1/11 held that the allegations con-
tained therein constitute statements of fact in relation to
the personal conduct and character of the respondent. Wth
reference to paragraph 16, the Hi gh Court held that the
respondent is shownto have apol ogi zed after paying sone
noney and that he extricated hinmself froma crimnal case
and that the respondent is shown to be an associate of
dr unkar ds on whose support he conmes and that t hese
statenments of fact were fal se and have not been proved by
the appellant to have been nmade in~ a bona-fide manner
Again wth reference to paragraph 17, the H gh Court is of
the view that the respondent is charged with negligence and
is stated to be responsible for the msfortune of certain
arrested
152
persons. In particular the H gh Court has held that in this
paragraph "the petitioner is shown to have preached cow
sl aughter (which is indeed heinous from H ndu point of
view)." The Hi gh Court has further held that there are also
al | egations that the respondent has conmitted acts of fraud.
These avernments have been held by the H gh Court to be wong
and false statenments of facts and not proved to be correct
and such a type of propaganda has materially affected the
prospects of the respondent’s el ection as they touched  his
per sonal conduct.
Wth reference to the avernents in paragraph 20 of the Ex.
P. W 1 /11, the High Court is of the viewthat there is an
all egation that the respondent has |ooted the property of
the poor and that he is further charged with appropriating
the |looted property. Such an allegation, which is false,
relates to the personal character of the respondent. The
Hi gh Court winds up its discussion on paragraphs 16, 17 and
20 of Ex. P. W 1/11 as foll ows:
"The above referred to allegations nade in
paras 16, 17 and 20 are in ny opi ni on
statenments of fact which are in relation to
the personal character and conduct of the
petitioner. He is described as one who
apol ogized for extricating hinmself from a
crimnal case by paying nmoney to the other
si de. He is shown to be an associate of
drunkards on whose support he counts and in
whose conpany he noves. He is also shown to
be a preacher of cowslaughter (a nmalafide
statement which is likely to rouse the wath
of H ndu Janta against himand to malign hinj.
He is said to be begging for votes from door
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to door (on humliating terns). He is said to
have conmitted acts of fraud and in the end
what is worst is that he is asked to
appropriate the |looted property of the poor

The statements of facts have been made in the
bookl et Ex. P. W 1/ Il wth the clear
i ntention of maligning and defam ng the
petitioner and degrading himin the eyes of
the voters. These statenents are false and
have not been proved to be correct. These
statenments of fact have been made by an active
wor ker of the Congress who was not only a
worker in election of the respondent but also
his polling agent. It is true that the
bookl et was published before the notification

calling upon the candidates to file n

om nation
papers -in the Constituency was made. May be
al so ~that the booklet was published only in
reply to the poster Ex. P. W 1/ b entitled
“Di hati BhaiHoshi-ar Bash’ issued by Jan Sangh
as is argued. But it was issued on the eve of
the election and in this there is a clear
menti on of el ecti on propaganda.”

153

Finally the High Court held that the al l'egations referred to
in paragraphs 16, 17 and 20 of the booklet Ex. P. W 1/ 11l
are statenents of fact, which are false and have been nmade
in relation to the personal character and conduct of the
petitioner and therefore fall wthin the anbit of 's. 132(4)
of the Act. The High Court further finds that ‘there is
overwhel ming evidence on record to show that ‘the said
bookl et was distributed and circul ated by the author of the
booklet R W 53 and other workers of the Congress ' party
including the election agent of the appellant and the
appel  ant  hinmsel f anobngst the people in different villages
of the Constituency during the election and also just
before, the poll

Al  other allegations of corrupt practice nmade in the
el ection petition were either held to be true-or not proved.
But on the basis of the finding on paragraphs 16, 17 and 18
of Ex. P. W 1/ Il the High Court held the appellant
guilty of corrupt practice and as such set aside his
el ection after declaring it void.

M. R K Garg, |earned counsel for the appellant, urged two
contentions : (1) that the statenments contained in the above
three ’paragraphs do not relate to the personal conduct or
character of the respondent and, that, on the other hand,
they are only by way ,of a criticismof the respondent as a
politican and the political .activities of the Jan Sangh
Party to which he bel ongs. The Hi gh , Court has
m sinterpreted and mi sunderstood the various statenments made
in the above paragraphs when it cane to the conclusion  that
they ampbunt to corrupt practice ; (ii) regarding publication
and distribution of the panphlet by the appellant, his
agent, or by any person with his consent, the |earned Judge
has merely extracted the evidence on the side of the
appel | ant and the respondent and has entered a finding that
there is overwhel ming evidence on record to show that EX.
P. W 1 / Il has been distributed and circulated in
different villages during the el ection and before the poll
The | earned Judge has not expressed any opinion as to which
evi dence he accepts or rejects, and as such the finding in
this regard is grossly vitiated.

Section 132 of the Act corresponding to Section 123 of the
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Representation of the People Act, 1951 deals wth corrupt
practices and sub-section (4) is as follows :
"The publication by a candidate or his agent
or by any other person, of any statenent of
fact which is false, and which he either
believes to be false, or does not believe to
be true, inrelation to the personal character
or conduct of any candidate, or inrelation to
the candi dature, or withdrawal, or retirement
from contest, of any candidate being a
statement reasonably calculated to prejudice
the prospects of that candidate’ s election.™
154
Sub-section (4), quoted above is the sanme as Section 123 (4)
of the Representation of the People Act, 1951 and the
contents of the said sub-section have been laid down in
several decisions of this Court. W wll first refer to the
broad principles laid down in those decisions and then
advert 'to the rel evant paragraphs of the booklet Ex. P. W
1 /11 ~and” will~ then deal with the contentions of M.
Bhal gotra, supporting the findings of the Hgh Court in
relation to those paragraphs.
In T. K Gangi Reddy v. M- C. Anjaneya Reddy and others(1)
this Court stated that the words "Personal character and
conduct" are so /clear that they do not require further
elucidation or definition. The character of a person may
ordinarily be equated wth his nmental- or - noral nature
Conduct connotes a person’s actions or behaviour". It has
been further held that if otherwise a statement comes under
sub-section (4) of Section 123 as corrupt practice, it wll
be no answer to plead that the statenent was  nmade as a
counter blast to a rival statenent of an opponent.
In dealing with sub-section (4) of Section 123 in Inder La
vLal Singh (2) this Court observed as follows :
"I't would be noticed that in prescribing the
requirenent that the false statenment should
have relation to the personal character of the
candi date, a distinction is intended to be
drawn between the personal character of the,
candi dat e and his  public or politica
character........ Di ssem nati on of false
statenments about the personal character of the
candi date thus constitute a corrupt practice."
In the sane decision it has also been pointed out that
though it is clear that the statue wants to nmake a broad
di stinction between public and political character ~on the
one hand and private character on the other, it i's obvious
that a sharp and clear cut dividing line cannot be drawn to
di stinguish the one fromthe other. But nevertheless the
courts wll have to drawa working line to distinguish
private character from public character.
It has further been pointed out in Kultar Singh v. Mikhtiar
Singh (3) that the docunent nust be read as a whole and its
purport and effect determined in a fair, objective -and
reasonable nmanner and that at the election tine t he
at nosphere is usually surcharged with partisan feelings and
enoti ons and sona al |l owance must be made in that regard
(1) (1960) 22 E. L. R 261.
(2) [21962] Suppl. 3 S.C R 114.
(3) [1964] 7 S.C.R 790.

155
Deal ng with sub-section (4) of Section 123, in Sheopat Singh
V. Ram Pratap (1) this Court observed as follows :

"The sub-section is designed to achieve this
dual purpose, nanely, freedomof speech and
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prevention of malicious attack on persona
character or conduct etc. of rivals. The

purity of an election is sought to be nain-
t ai ned without affecting the freedom of
expr essi on. The sub-section prohibits any
statement of fact in relation to persona
character or conduct of any candidate, which
is not only false but also the candidate
making it either believes it to be false or
does not believe it to be true. It inplies
that a statement of fact relating to the
personal character or conduct etc. of a
candi date can be made, if it is true. Even if
it is false, the candidate mmking it s
protected, unless he nmakes it believing it to
be fal se or not believing it to be true, that
is to say statements which are not true made
bona fide are also outside the anbit of the
provision. To be within the m schief of sub-
section (4) of Section 123 of the Act, such a
statenment shall satisfy another test, nanely,
it shall be a statement reasonably calcul ated
to prejudi ce the prospects of the election of
the candi date against whomit is made. The
word/ "calcul ated" nmeans designed : it denotes
nore than nere |ikelihood and inports a design
to affect voters. |t connotes a subjective
el ement  through the actual effect of the
statenment on the electoral mnd reflected in
the result my afford a basis to ascertain
whet her the said statenent was reasonably
cal cul at ed to achieve that “effect. The
enphasis is on the calcul ated effect, not

on the actual result, though the latter proves
the former."

It has been further stated in the sai d
deci sion :

"The boundary between personal character and
conduct and public character and conduct is

well drawn, though, sonetinmes, it is thin.
Sonetinmes a statenent may appear to-touch both
the candidate’'s personal as well as public
character."

In Dev Kanta Barooah v. Col ok Chandra Baruah and others (2
this Court had to consider whether an allegation calling as
"Deshdrohita” a person who was having nilitary contracts
during the 1942 novenents was a statement in relation to his
personal character or conduct. It was held that the said
all egation was only a reflection on the political conduct of
the person

(1) [1965] 1 S.C R 175.

(2) [1970] 1 S.C. C 392.

156

concerned in siding with the British Governnent rather  than
joining the Congress, which was carrying on a novenent
against the British for achieving independence of the
country. In that context it was held that the statement was
not In relation to the personal character or conduct of the
party concerned as there is no inputation of any depravity
or inmmorality".

In Quruji Shrihar Baliram Jivatode v. Vithalrao and
others(l) it was held by this Court that the statenents
which were Linder consideration do not nake any reflection
on the noral or mental qualities "of the person agai nst whom
those statements had been made." The follow ng observation
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of Darling J. in Cunberland (Cockermouth Divisional) (1)

case has been quoted with approval in sonme of the decisions

of this Court referred to above :
"What the Act forbids is this. You shell not
make or publish any false statenent of fact in
relation to the personal character or conduct
of such candidate ; if you do, it is an
illegal practice. It is not an offence to say
sonmet hing which nay be severe about another
person nor which may be wunjustifiable nor
whi ch may be derogatory unless it ampunts to a
false statement of fact in relation to the
per sonal char act er or conduct of such
candidate ; ~and | think the Act says that
there is~ a great distinction to be drawn
between a false statenent of fact whi ch
af fects the personal character or conduct of a
candi date and a false statenent of fact which
deal s with t he political position or
reputation or - action of the candidate. | f
that "were not kept in mnd, this statute
woul d sinply have prohibited at election tines
all sorts of criticismwhich was not strictly
true ~relating to the political behaviour and
opi nions~ of the candidate. That is why it
carefully provides that the false statenent,

in order to be an illegal -practice, mnust
relate to the personal character and persona
conduct .."

Darling J. was dealing with a provision simlar to Section

123 (4).

Froma review of the decisions referred to above, it follows
that in order to constitute corrupt practice under  Section
123(4), the false statenent shoul d have been in relation to
the personal character of the candidate. If a false
statement s’ made with regard to the public or politica

character of the candidate, it would not constitute a
corrupt practice even if it is likely to prejudice the
prospects of that candidate' s election. Girculation of

(1) [1969] 1 S.C. R 766. (2) [1901] 5, O M & H 155

157

false statement about the private or personal character of
the candidate during the period preceding the election is
likely to work against the freedom of &election itself
i nasmuch as the effect created by fal se statenment cannot be
nmet by denial in proper tine and so the Constituency has to
be protected against the circulation of such fal se
statements which are likely to affect the voting of. the
el ectors. If a statement of fact affects the wman beneath
the politician, it touches the private character; and if it
affects the politician it does not touch his- private
character. Sone all owance will have to be made in ‘respect
of statements made in election nmeetings as the atnosphere is
usual ly surcharged by partisan feelings and enot.i ons.
Al legations of depravity or imorality or affecting the
noral or nmental qualities of a person are statenents relat-
ing to the personal character or conduct of a person

Attributing acts of violence to a candidate even if such
acts are done during his political career, is a statenent
relating to the personal character and conduct. If the
conditions of Section 123 (4) are satisfied it is irrelevant
to inquire whether the statement has been nade as a counter-
blast to another statenent issued by the opponent. The
statenment nust be one reasonably calculated to prejudice the
prospects of the candidate’s election. The initial onus of
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establishing the circunstances nmentioned in Section 123 (4)
is on the election petitioner and when once he discharges
that onus, the burden shifts to the candi date making a fal se
statement of fact to show what his belief was.

Bearing in mnd the above propositions, we will now proceed
to consider whether the statements in paragraph 16, 17 and
20 in Ex. P. W 1/ Il are statements in relation to the

personal character or conduct of the respondent.

In considering this question it is necessary to note that
the respondent was then a sitting nenber of the Legislative
Assenmbly and the panphlet itself is addressed not only to
the respondent but also to other Jan Sangh | eaders. There
is no controversy that the respondent bel onged to Jan Sangh
Party.

Bef ore we consider the contents of the said three paragraphs
of Ex. P. W 1/ 11, we can deal with and di spose of the
contentions raised on behalf-of the appellant that the
bookl et~ was i ssued as a counter blast to the panphlet issued
by the Jan Sangh Party Ex. P. W 1 /B. As stated by this
Court in T. K Gangi Redd), and others (1), case Section 123
(4) defining corrupt practice, is not conditioned by any
proviso to the effect that it would cease to be a corrupt
practice if the statement was nade to counteract the rival
statenment of an opponent.” Therefore, it follows that if the
conditions nentioned in sub-section (4) of Section 123 are
held to be satisfied, it is irrelevant to ‘inquire whether
t he bookl et

(1) [1960] 22 E.L.R 261
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Ex. P. W 1/ II, has been published as a counter-blast to
Ex. P. W 1/B.

Now coming to the nmaterial portion of the panphlet itself,
we are of the opinion that the High Court has m sunderstood
and misinterpreted the avernents contained in paragraphs 16,
17 and 20. Before we deal with paragraph 16, we WII
consi der the nature of the statenents made in paragraphs 17
and 20.

Paragraph 17 in substance refers to seizure of cattle and
livestock of the persons when they were being taken to their
hone. There is a reference to the cattle being inmpounded
and the persons filing a case in the court. The charge .is
that the respondent never rendered any help to those persons
who had been arrested and tried by the courts. There is  a
reference to the respondent doi ng propaganda about the cow
sl aughter and his not having done anything for the benefit

of the wvillagers. 1In spite of not doing anything to the
vill agers, the respondent is alleged to be asking for votes
fromthe villagers. 1t is further stated that the people of

the village have been hel ping the respondent for over 20
years and the latter had done nothing to help the villagers.
This paragraph, unfortunately, has been understood- by the
| earned Judge as containing the statenments to the effect:
(a)that the respondent is a preacher  of
cow sl aughter and that it is a mal af i de
statement made to rouse the wath of Hindu
Janta against himand to nalign him
(b) that the respondent is begging for votes
from door
to door on humiliating terms;
(c) that the respondent has conmitted acts
of fraud.
None of the above concl usions drawn by the H gh Court from
paragraph 17 are supported by the statenents contained
there. in. On the other hand, it is a wholesale attack
agai nst the respondent as a politician for having ignored
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the requirenents of the village and the villagers but at the
same time trying to woo their votes which he does not
deserve. There is no statement to the effect that the
respondent has preached cow sl aughter in which case it wll
be a very serious allegation. On the other hand the
statenment is that the respondent did propaganda about cow

sl aughter. Nor is there any allegation that he is begging
for votes on humliating terns. Even if such a statenent is
there, it wll not be a statement in relation to the

personal character or conduct. On the other hand, every
candi date during el ections makes requests for votes and for
this purpose he may be visiting the voters from door to
door. To say that a candidate is asking for votes, has no
reference to the personal character or,conduct of that
candi date. But the actual statement in paragraph 17 is that
he

159

is knocking at every door and staggering around saying "vote
for me". /In our opinion, this statement has no relation to
the personal character or conduct of the respondent and it
only criticizes himfor asking for votes from the voters
when he has not done any good to them:" nor is there any
statement to the effect that the respondent has committed
acts of fraud. An argunment was nade by M. Bhalgotra

| earned counsel for the respondent that there is an avernent
that the respondent has committed deception and the people
fromthe village get bad nanme. Deception, according to the
| earned counsel, consists in the respondent ‘having nisled
the people in believing that the cattle were being taken for
sl aughter and when the villagers-got into trouble, when they
attenpted to prevent the cattle frombeing so taken, the
respondent did not render any help tothem W' are not
inclined to accept this interpretation sought to be placed

on these avernents in paragraph 17. The deception that is
referred to is attributed to the people of the town
generally and the people fromthe village suffering on
account of that. This only reveals the antagonism of the
villagers to the town people on the ground that the Jatter
exploit the village people for their own purpose. Ther e-
fore, none of the reasons given by the |learned Judge for
coming to the conclusion that paragraph 17 cont ai ned
statements in relation to the personal character or conduct
of the respondent appeal to us.

Conming to paragraph 20, the | earned Judge had taken the view
that there is an allegation that the respondent” has been
asked to appropriate the |ooted property of the poor. Her e
again there is a fallacy underlying the reasoning of the
Hi gh Court. Paragraph 20 in substance is only to the effect
that there is a wide disparity between the people in the
town and in the villages and that the fornmer are gaining at
the expense of the latter. It is in this context that it is
sarcastically nentioned that the people of the town can put
up an iron curtain and enjoy the advantages gained from the
poor . The sentinents underlying paragraph 20 reveal = only
the grievance of the people in the village that their clains
are being neglected and that the people in the town are hav-
ing all the benefits at the expense of the village people.

The words "wealth robbed" have been understood by the
| earned judge as the property looted fromthe poor. There
is no warrant for such an interpretation. Those expressions
have been wused only to bring out very forcibly that the
people in the town are having all the benefits at the:

expense of the people of the villages who are conparatively
stated to be poor. Therefore, paragraph 20 again, in our
opi nion, does not contain any statement relating to the
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personal character or conduct of the respondent.
Taki ng up paragraph 16, the H gh Court has held that it con-

tains two | statenents which relate to the per sona
character or
160

conduct of the respondent, nanely, (a) that- the respondent
apol ogi zed for extricating hinself froma crininal case by
paying noney to the other side, and (b) the respondent is
shown to be an associate of drunkards on whose support he
counts and in whose conmpany he noves. Broadl y, t he
statenments in paragraph 16, relate to the attack of two
persons by the urban people including the respondent, their
arrest and the case instituted by them being dropped or
conprom sed on the respondent asking for a pardon by paying
sone small amount. There is a further statement that the
respondent relies on the support of his conmpanions who are
found drinking fromnorning till evening and the respondent
not having taken any action against them cannot blame the
vill agers

Here againthe thene seens to be the sane, nanely, of the
town people receiving a nore favorable treatnent than the
people in the wvillages. There is no such avernent as
understood by the Hi gh Court that the respondent is an
associ ate of drunkards on whose support he counts and in
whose conpany he’ nmoves. On the other hand, there is a
statenment that sone of the sathis of the respondent are
found drinking from norning till _evening- and that the
respondent relies on their support. This support, referred
to, nust relate to the political support that the respondent
derives from such persons. This avernent will have to be
taken along with the statenent contained in the earlier part
of Paragraph 16, that the respondent along with his urban
friends after attacking the two persons nentioned therein
has raised the question that the people from the ' village
cone to town and drink and roamaimessly |ike vagabonds.
Read in his manner the idea is quite clear, nanely, that the
respondent and his other urban friends charge the-villagers
of drinking when they conme to town and the villagers in turn
charge the respondent that his own conpanions in the town
are al so persons who drink. There is no reference in these
allegations to the personal character or conduct of the
respondent . But, on the other hand, it is really a
criticismby the village people of the habits and manners of
the people inthe town in retaliation to the allegations
nmade agai nst the village people. Therefore, it follows that
there is no such statenent in paragraph 16 to the effect
that the respondent is an associate of drunkards~ on whose
support he counts and in whose conpany he noves.

This |eads us with the question whether the Hgh Court is
correct inits finding that in paragraph 16, the respondent
is described as one who apol ogi zed for extricating . hinself
from a crinminal case by paying in nmoney to the other | side.
So far as this aspect is concerned, M. Garg, referred us to
the evidence to show that a crimnal conplaint was actually
filed agai nst the respondent and others and that the matter
was conproni sed on an apol ogy tendered by the respondent.
If that is so, the counsel urged, the statements contained
herein, even assuming that they relate to the
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personal character of the respondent, are true and
therefore they do not anpbunt to corrupt practice under
Section 123 (4). On, the other hand, M. Bhalgotra, |earned
counsel for t he respondent, poi nt ed out t hat
the"evi dence"regarding the filing of a conplaint and the
respondent havi ng tendered an apol ogy is unsatisfactory and
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such evi dence should not be acted upon. The evidence bear-
ing on this nmatter may be referred to. in paragraph 16,the
two persons who are stated to have cone to Riasi and
assaul ted are Dhani Ram and Bal dev Singh. Baldev Singh has
given evidence as R W 37. He has deposed that about two
years prior to his giving, evidence. he and Dhani Ram had
gone to the town of Riasi and visited the shop of Shyam La
Jargar.Wien a piece of tinber was sought to be used as fire
wood by Shyam Lal, Dhani Ramtried to seize the piece of
timber on the ground that it belonged to the firmof jodha
Mal and Conpany, in which it was enpl oyed.On this a hue and
cry was raised by the people of the townwhich included

the respondent. Al of them beat the wi tness andDhan

Ram After refering to the fact that their comthat he went
Wth Dhani Ram and Amar Nath R W 43 to udhanpur to file a
conpl aint before the court. die, speaks further to the fact
of filing of the conplaint and that on the next day a
conprom se was brought about between the parties. He has
produced ~Ex. RW 37/ 1, the conplaint and the vakal at
executed by himin favour of Durga Dutt,Vakil, R W 18, has
been produced as R W 18/2A. R W 12, Fatch Singh also
refers to the incident of attack on Beldev Singh R W 37
and Dhani Ram in which the respondent and certain other
town people also took part. He speaks to having stood as a
surety for Baldev/Singh and Dhani Ramfor  obtaining their
rel ease. He refers to having delivered a letter to Durga
Dutt Vakil, a Udhanpur and to Bal dev Singh-and Dhani Ram
coming to Udhanpur to file the conplaint. R.W 18 is a
| awyer at Udhanpur. - He speaks of Bal dev Singh and Dhani Ram
havi ng come to hi mon Septenber 19, 1966 with a letter from
M. Raghunath Das Advocate, Riasi. He has also spoken to
Bal dev Singh and Dhani Ram giving himinstructions to file
the crimnal conplaint. He has produced the vakalats EX.
R W18/2 and Ex. R W 18/2A executed by Dhani Ram and
Bal dev Singh respectively ‘in respect of the crim na
conplaint, He has referred to the fact that he signed the
conplaint petitions and filed themin the Court of the A D
M Udhanpur on Septenber 20. 1966. The Magi strate forwarded
the two conplaints to the Station House O ficer, Riasi, for
i nvestigation. He has stated the reasons as to why the
vakalats were retained by him by saying that when a
conplaint petition is sent by the court to the police  for
inquiry through the conplainant In self, the vakalats are
retained by the Iawer. He has no doubt admitted that he is
the maternal uncle of the appellant.

11- 1 S.C India/71
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R W 43 Amar Nath has spoken to his knowi ng Baldev Singh
and Dhani Ram and also to the incident which took place in
Riasi and their being beaten by the people including the
respon- dent. He has further referred to RW 12 requesting
hi mto acconpany Bal dev Singh and Dhani Ramto Udhanpur for
filing a crimnal conplaint and to his having actually
acconpani ed them He further deposed to R W 18 being
engaged as a counsel and to the filing of the conplaints by
Baldev Singh and Dhani Ram in cross-examnation this
witness has stated that the respondent got the case
conpr om sed and the various accused in the cei m na
conplaints were told that if any fine was inposed on them
it will be paid by the respondent and his party, the Jan
Sangh.

R W 5 3 Lal Singh, who is the author, of Ex. P. W | /

11, in which these allegations have been made has deposed to
the effect that the statenents contained therein are al
true. and correct.
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M. Garg very strenuously pleaded for the acceptance of the
evidence, referred to above, which, according to him

establishes the truth of the avernents regarding the
filing; of the crimnal conplaints and the proceedi ngs being
dropped in view of the corn pronise entered i nto between the
parties. M. Bhalgotra, |earned counsel for the respondent,
on the other hand, pointed out that even if the above
evidence is accepted, in toto, that the allegations that the
crimnal proceedi ngs were dropped-because of the respondent
payi ng noney and asking for a pardon will not stand estab-
lished. The allegation a person paid noney to a conpl ai nant
to drop the crimnal proceedings is a statement relating to
the personal character or conduct of that person. If so,
the counsel urged that the finding of the Hgh Court that
the appellant is guilty of corrupt practice is justified.

We are of the opinion that the evidence referred to above is
acceptable and it substantially proves the truth of the
al  egations regarding the incident referred to in paragraph
16 leading to thefiling of the crimnal conplaints and
their not' being proceeded with due to conpromise arrived at
between the parties. So far as we could see, the |earned
Judge has not properly considered the above evidence when he
recorded a finding that the allegations regarding the filing
of the crimnal conplaints and the respondent entering into
a conpromise are/ false and have not been proved to be
correct. The allegations regarding the attack said to have
been nade agai nst Bal dev Singh and Dhani- Ram-by sonme of the
people in Riasi including the respondent, is established by
the evidence of R Ws. 37,.12, and 43. Their evidence is
corroborated by Ex. P.-W 37/ 1, the conplaint, stated to
have been made before .he A D. M, Udhanpur. The ninth

defendant in the said conplaint is Rishi Kumar Kaushal, the
respondent. The substance
163

of the conplaint is that R W 37 and Dhani Ram had cone to
Ri asi on Septenmber 14, 1966 where they were given a  beating
by the accused, naned, in the conplaint which included the
respondent. It also refers’ to the fact that the Notice did
not take the ,conmplaint on the file and that is Wy it Ws
bei ng presented before the court. That 'conplaint is dated
Septenber 19, 1966. That the police declined to entertain
the original conplaint nade by R W 37 and Dhani Ram is
borne out by the evidence of R Ws. 12 and 43 That R W 37
and Dhani Ramwent to Uhanpur to file the conplaintis also
establ i shed by the evidence of R W. 12 and 43. in fact R

W 43 speaks to having acconpani ed Bal dev Singh and Dban

Ram t o Udhampur to contact the | awer and have the conpl ai nt
filed before the court.

Ampl e; corroboration is found for the above evidence in the
testinony of an independent witness R W 18. Durga Dutt R
W 18 is a practising |lawer at Uhdanpur and he has spoken
to Bal dev Singh and Dhani Ram coning to himon Septenber 19,
1966 with a letter of reconmendati on from one Raghunath Dass
and he has al so produced the said letter as R W 18 / 1. He
has al so produced the two vakal ats executed in his favour by
Bal dev Singh and Dhani - Ram and they have been nmarked, as
Ex. R W 18/ 2 and Ex. R W 18/2A He has further
referred to the filing of the conplaint before the A D. M
Udhampur and to the court handing over the conmplaint with a
endorsenent to the police at Riasi to investigate and
report. No doubt, this witness has admitted that he is the
nmat er nal uncl e of the appellant her ei n, but t hat
circunstance alone wll not warrant the rejection of the
evidence of this witness. Therefore, it is clear that there
was an incident as spoken to by R W 37 in which the
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respondent also was involved and in connection wth that
i ncident a conplaint was actually filed before the A D. M,
Udhampur and as we have already said .the respondent was the
ninth defendant in the conplaint.

R W 43 has stated that the respondent Rishi Kumar
Kaushal got the crimnal case conpronmised and that the
respondent further represented that if any fine was inposed
the sane will be paid by the respondent and his party. This
is an answer elicited fromR W 43 in cross-examnation
This answer clearly establishes that the criminal conplaint
evidenced by Ex. R W 37/1 did not proceed further and the
matter ended by the parties entering into a conprom se. No
doubt the respondent has ''gone to the extent of denying even
about the incident of attack spoken to by R W 37 and the
filing of the conplaint.: He has further denied that he ever
entered into any conpromn se in respect of any crimnal com
pl ai nt.

We are not inclined to accept the evidence of the respondent
,on this point in view of “the overwhelning oral and
docunent ary
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evi dence, which concl usively establishes the events |eading
up to the filing of the conpliant Ex. R W 37 /Il and to
the proceedi ngs being dropped because of a conprom se. No
doubt R W 37, who was one of the conplainants does not
speak to any apology being given by the respondent, but we
have already pointed out that R W 43 has clearly stated
that the crimnal case was conpromi sed. In wview of al
these circunstances the inference is irresistible that the
crimnal case nust have coneto a close because of a
conpromise arrived at by the parties and probably due to
sonme sort of apology given by the respondent. But even if
it is held that there is no evidence that” the respondent
actually tendered any apol ogy, nevertheless, as the ' other
all egations are held to have been substantially true, any
reference to respondent asking for a pardon in paragraph 1,
nmust only be considered to be a highly exaggerated version
given by the author of the booklet. But on that ground it
cannot be held that the allegations regarding the filing of
the crimnal conplaint are not true.. Therefore, the view of
the Hi gh Court that the statement in paragraph 16 that the
respondent apol ogi zed and extricated hinmself from crinina
case by paying noney, is fal se, cannot be accepted, as we am
of the opinion, that the said allegation has been proved to
be correct. To conclude there are no statenents of fact in
paragraphs 17 and 20 of Ex. R W 1/ Il in relationto the
personal character or conduct of the respondent.  There is
no allegation in paragraph 16 that the respondent is an
associ ate, of drunkards. The avernent in the said paragraph
that sone of the conpanions of the respondent on /whose
political support the respondent relies are found  drinking
from morning till evening, does not relate to the persona
character or conduct of the respondent. The allegation in
the said paragraph regarding the respondent extricating
hinself froma crimnal case filed by Baldev Singh and Dhan
Ram has been proved to be true and as such falls outside
Section 132(4) of the Act. Therefore, it follows that the
finding of the H gh Court that the statements contained in
paragraphs 16, 17 and 20 anount to corrupt practice under
Section 132(4) of the Act, cannot be sustai ned.

On the above conclusion arrived at by us it becones unneces-
sary to consider the second contention of M. Garg that the
Hi gh Court’s finding regarding the publication and
distribution of the booklet Ex. P. W 1 /11, is erroneous
and i s not based upon the evidence in the case.
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M. Bhalgotra, |earned counsel for the respondent however
has attenpted to support the judgnent of the Hi gh Court by
attacking the findings recorded against his client in
respect of paragraphs 7, 8, 10, 18 and 19 in Ex. P. W 1/
. He has not attacked the findings recorded by the
| earned Judge on other allegations of corrupt practice made
by the respondent in his election petition. In Ranmanbha
Ashabhai Patel v. Dabhi Ajitkumar Fulsinji and
165
,others (1) it has been held by this Court that On a
consideration of justice, this Court should pernt the
respondent to Support the judgnent in his favour even upon
the grounds which were, negatived in that judgment. The
sanme view has been reiterated recently by this Court in Shri
Thepful o Nakhro Angami v. Shrimati Raveluei alias Rani M
Shai za (2). Though the above decisions were given under the
Representation of ‘the People Act, 1951, M. Gag, |earned
counsel~ for the appellant, accepted the position that the
same principles are applicable to the present appeal which
has been filed under the Act. W have permtted the
respondent  to support the judgnent in his favour by
establishing, if he can, that the findings recorded by the
Hi gh Court against himw th regard to paragraphs 7, 8, 10,
18 and 19, are erroneous.
There is a slight mstake in the Oficial translation of
these paragraphs and the learned counsel. for both the
parties agreed that the followi ng translation nay be
adopted. The said paragraphs are as follows :
"Paragraph 7
In the lLast 20 years whi chever CGovernnent was
formed one after the other And "whenever their
Mnisters and Government: O ficers visited
Reasi, you threw stones at* them and nmade
personal attack on them Instead of welcom ng
the guests, alongwith city folks and other
strayed .Jansanghies- insulted them Dd Jan
Sangh give you such(instructions as to assault
with the help of Rasis Jan Sanghi Goondas the
M nister and other Government officers when
they visit Reasi. |s this called denpcracy?"
"Par agraph 8.
VWhenever you started any agitation against the
Government, you put forward the m sguided
groups of the village fol ks and such™ of the
ur ban peopl e who were with you, al
thensel ves went underground, . ~Thus the poor
Villagers faced lathi charge, tear gas and
even bullets. Wwo did this deception and. who
got it done?"
"Paragraph 10..
In the past when fanine conditions arose due
to shortage of wheat, you instead of rendering
help got wheat supply Stopped to village
people through a city Panchayat and rotten
atta (wheat powder) which was full of wornmns,
distributed in villages, which our children
and
(1) [1965] 1 S.C R 712.
(2) [1971]3 S. C. R 424.
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worren and el ders people had to eat Wre the
vill agers, not human bei ngs?"
"Paragraph 18,
Wi ch of the Mnisters or Government Oficers
have vyou allowed to go, out of the Reas
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Cty without being stoned in-the last twenty
years. O'ten the villagers had, problens to
be resol ved but you did not |let thembe solv-
ed’, Did you alone have the right,to think of
good and evil and thus. safe the roots of the
villages and, bring bad name-to the village
peopl e."
" Par agr aph 19.
Last year when Khan Saheb had cone to Reasi to
resolve the difficulties of uprooted persons,
some of the uprooted villagers were suddenly
i nstigated and sonme Jan Sanghi Goondas nade an
attack on him At whose instance all this
happened. The vill ages were already ruined,
you agai n-made t hem your target by giving them
wrong advi ce-and you started | eading them all
Demands were to. be put up to the Hon' ble
M-ni ster but you did the reverse. W were
again‘the victins. Think for your-self. Who
is responsible for dowmmfall of the uprooted
ones ? Who has taught ‘the people not to |et
officials ~go back alive from Reasi and to
throw stone at them \here did you get al
this power? There are many other areas,
cities which are thickly populated but there
human bei ngs are treated, i ke humans."
The Hi gh Court consi dered paragraphs 7, 18 and 19 together-
and has held that the evidence establishes that t he
respondent was responsible for ~organisings denonstrations
and instigating assaults on ministers and other ' Government
Oficers. In this viewthe Hgh Court” held that the’
statenents contained in the said paragraphs do not cone
under Section 132 (4) of the Act as those statenents were
not false. Dealing with paragraphs 8 and 10 the Hi gh ' Court
has held that the allegations made therein do not relate to
the personal character and conduct of the respondent and
therefore, is outside Section 132 (4) of the Act. It has
further held that in any event. the respondent  has not
satisfactorily di scharged the burden of proving the falsity
of those allegations. It is in_consequence of these
findings that the Hi gh Court held the Section 132 (4) of the
Act does not apply to the allegations nmade in these
par agr aphs.
M. Bhalgotra |earned counsel for the respondent, very
strenuously attacked the finding recorded by the H gh Court
on this aspect. W will first take up paragraph 10.- It has
to be
167
brone in mnd that, the respondent was a sitting nmenber of
the Legislation Assenbly. The allegation in paragraph 10 is
that when there was a shortage of wheat, the respondent, was
responsi ble for stopping than supply of. wheat to willage
people and in turn got rotten wheat powder,distributed to
the villaders, which had to be consunmed by the people of the
vi | | age. The insinuation is that the village people have
not been properly treated by the respondent when he was
representing their Constituency in the Assenbly.- As we have
already pointed out fromthe decisions cited earlier that
the public,and political character of a candidate are open
to the public view and public criticismand even if any
false statenents are made about the political or public
conduct or character the elector would be able to judge
all egation on nmerit and may not be msled by any fal se
allegation in that behalf. Even if a false statement is
made in regard to the public or political character of a

t he,
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candidate, it would not constitute a corrupt practice even
i f it is likely to prejudice the-prospects of t hat
candi date’s election, In our opinion, the statenents
contai ned in paragraph 10, quoted above, has no reference to
the personal character or conduct of the respondent. M.

Bhal gotra has, no doubt, drawn our attention to the evidence
of R Ws. 5 6. 12 and 28 to establish that no wotten atta
was supplied to the villagers and that the respondent in any
event was not responsible for the same. On the other hand,
according to the counsel, the evidence shows that far from
being responsible for the supply of rotten atta to the
vill agers, whenever any conplaints were received, the
respondent did his best to help the villagers. W do not
think it necessary to go into this evidence because of the
view that we take that the statenent in paragraph 1.0 has no
relation to the personal character or conduct of the
respondent. On the other hand, they are statenents relating
to the respondent as a politician and even if those
statenents are false, they will not cone under Section 132
(4) of the Act.

Conming to paragraph 8, it deals with the role played by the
respondent and his urban associate in agitations against the
govern. ment. Here again the inmplication is that the wurban
peopl e including the respondent start agitation against the
government and al ways put the villagers in the forefront.
The villagers had to bear the brunt of -any action that was
taken by the governnent to put down the agitation and in
that connection it is stated that the villagers had to face
| athi charge, tear gas and even bullets.

M. Bhal gotra, urged that the allegations contained in this
paragraph really relate to the personal character or conduct
of the respondent. The |earned counsel pointed out that the
insinuation in this that the villagers were fired ‘upon by

the authorities is absolutely mschievious and false. In
this connection, the
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| ear ned counsel drew our Attention to the evidence of R Ws.
22 and 53 to the effect that there has been no firing in
Reasi. He also referred us to the evidence of respondent as
P. W 41 that there wag no firing in Reasi. In our ~ opinion
the statements contained in paragraph 8 have no relation to
the personal character or conduct of the respondent. On the
ot herhand the whol e tenor of the allegation nmade therein is
to the effect that in all agitations against the governnent,
villagers are nade to suffer and urban people like the
respondent conveniently keep thenselves in the background.
The reference to the villagers having to face Iathicharge
and tear-gasand even bullets is only to enphasis the
hardship that the villagers have to suffer in carrying out
the agitations agai nst the governnent and specially when the
urban people like the respondent’s |et them down by naking
thensel ves scarce. The attack is against the urban peopl e
as a whole and it has nothing to do with the respondent’s
personal character or conduct. Hence we are of the opinion
that the statenments contained in paragraph 8 do not
attract Section 132 (4) of the Act.

It leaves wus for. consideration paragraphs7, 18 and 19.

Al'l thes paragraphs will have to be read together
According to M. Bhal gotra,these paragraphs make very
serious allegations that the respondents active part in

violent activities such as stone throwing etc. and that the
appel l ant has failed to establish that those allegations are
true. In this connection the counsel relied on the decision
of this Court in T. K Gangi Reddy v. M C. Anjaneya Reddy
and others(l) wherein it has been held that a statenent
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which attributes acts of violence, for exanple, instigation
of nmurder, throwi ng of stones at public neetings etc. even
though such acts are done during his political career is a
statement relating to the personal character and conduct of
the candi date. On this basis the | earned counsel argued
that the appellant while publishing the statenents contai ned
in the said paragraphs is guilty of corrupt practice under
Section 132 (4) of the Act. The avernent that respondent
was. guilty of throwi ng stones against the Mnisters or
gover nnent of ficers, who had conme on tour to the
Constituency is certainly a very serious statement in
relation to the personal character or conduct of the
respondent as it attributes acts of violence onhis part.
The Hi gh Court has found that these al l egations are
true. That finding is now attacked. The Khan Saheb
referred toin paragraph 19, is Mhammad Ayub Khan, who

was then the Mnister for Health in the State. He has given
evi dence as R W - 50. According to M. Grg, the
al l egations in these paragraphs are really directed against
the Jan Sangh party, to which party the respondent bel onged
to espouse theirattitude towards the M ni sters and
CGover nirent Oficers when they come on tour to t he
Constituency. The Jan Sangh party instead

(1960) 22 E.L.R 261.
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of being helpful by placing before the authorities the
difficulties experi enced by the vil I 'agers, created

obstrucles in the way of any redress being granted to the
villagers and were ‘also causing annoyance to the said
officers. There is nothing personal against the respondent.
Par agr aph 7 charges the respondent of having t hr own
stones .against the Mnisters and Governnment officers when
they visited Reasi. Again in paragraph 18 the insinuation
is that the Mnisters and the Governnent officer"s were not
allowed to go out of Reasi wthout being stoned. Again in
paragraph 19 the insinuation is that the respondent along
with others instigated the uprooted villagers and Jan Sangh
Goondas to attack the Mnister R. W50 when he visited Reas

to look into the grievances of  the people. These

all egations, in our opinion are of a very serious nature and
they attribute acts of violence to the respondent. The
guestion is whether thes allegations are true. It nust be
noted that in paragraph 18, M. Bhal gotra, has drawn our
attention to the question that is asked : whether the

respondent has allowed within the | ast 20 years any Mnister
or Governnment Oficer to .go out of Reasi wthout being
stoned ? M. Bhalgotra referred us to the evidence of the
Tehsildar, R W 28 and R W 50, the ,Mnister to the
effect that, though there was a denpnstrati on when R W 50
visited Reasi, the respondent was not present. Ther ef or e,
he wurged that the allegation that the respondent threw
stones is fal se.

We have been taken through the material evidence bearing on
this aspect both by M. Garg and M. Bhalgotra and we are of
opi nion that the finding of the High Court that these

all egations Were not false, is correct. The main evidence
is that of R W 50 Mohammad Ayub Khan, who was M nister of
Heal th. He has referred to the fact that when he visited
Reasi, he attended :a public nmeeting held by the the then
Chief M nister Bakshi Gul am Mobhammad. At that neeting there
was a pelting of stones by :sone le in order to create
confusion and that the people who pelted stones were people
fromthe Jan Sangh party. He then referred to the fact that
in Septenmber, 1965 when he visited Reasi there was a very
violent denpbnstration against himby the Jan Sangh party

t he
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near the Dak Bungal ow where he was staying. The Assistant
Comm ssioner, M. Behari Lal Sharma, after the denbns-
tration, conplained to the wtness that he had been
assaulted and rmanhandled by the respondent and other Jan
Sangh workers ; .and that the wtness states that he
believed that the denonstration was organised by the
respondent as he, was |leading the cromd. He has also stated
that the denonstration was very violent and fully of fury.
He then refers to his vehicle being stonned on the way to
Jammu. No doubt he has stated that at that tine the respon-
dent was not present but his father and his election agent
Babu
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Lal were present And made violent speeches and in his
presence one of his conpani ons was manhandl ed.

I n-cross-examni nation, no doubt, he has stated that he is not
able to renmenber whetherthe incident of pelting stones was
reported to the police. R W 28, the Tehsildar while
stating about” the violent denonstration, against- the
ster R-W 50, no doubt, says that the responsible was

not present. R W 31, who was acconpanying the Mnister’s
party has referred to the obstruction caused to the Mnister
and to the violent denonstration conducted against the
M nister in 1965. ‘He clearly refers to the fact that the
M ni ster and others were abused and one nenber of the Mnis-
ter’s group was nmanhandl ed. Anpbngst the persons who abused
the ministerial party was a vakil of Reasi belonging to the
Jan Sangh party. 'The obvious reference is. to. the
respondent .

The respondent as P. W _ 41, no doubt, denies that- he was
ever a party to the violent denonst ration, against the
M ni ster orany other Governnment O ficer. but he has admtted
that he was a prom nent |eader of the Praja Parishad party
in 1952 and the said party had | aunched an agitation agai nst
the Government. During that agitation there were incidents
of lathi charges and firing and sone people were killed. He
has also admtted that. he was arrested in connection wth
the agitation.

Great enphasis has been laid by M. Bhalgotra,learned
counsel, that as the evidence of R W. 28 and 50 "is to-
the, effect that the respondent was not present at the tine
of the denmpbnstration, he would not have taken any part in
any violent activities as alleged in paragraphs 7, 18 and,

19. We are not inclined to accept this contention of the
| earned counsel . Fromthe evidence the ~following facts
emerge : there was a pelting of stones. by the Jan, Sangh

party in the neeting attended by Mohd. Ayub. Khan R W
50; the respondent was a nenber of the, Jan Sangh party;
there was a violent denpbnstration against R~ W 50 /and

though this witness does not speak to the presence of the
respondent, it is clear that the respondent’s father and his
el ection agent were actively participating in the violent
denonstration and the inference is that the denpnstration
must have been at the instance of the respondent. The
evidence of R W 31, shows that a vakil of Reasi was
present when there was a very violent denponstration against
the Mnister. The reference to the vakil mnmust be to the,

respondent . P. W 41 hinself has admitted that he was
arrested’” in connection with a denonstration against the
ruling party in which several people died due to police
firing. Al these circunstances, 1in our opinion, do

establish that the respondent nust have either instigated or
had been a party to the violent denonstration referred to in
paragraphs 7, 18 and 19 and it cannot be said that
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the allegations contained therein are false. |t cannot al so
be stated that in view of these circunstances the appellant
either believed those allegations to be false or did not
believe them to be true. Therefore, the H gh court was
justified in comng to the conclusion that these statenents
in the said paragraphs do not come within the purview of
sub-section (4) of Section 132 of the Act and we al so agree
with the Hgh Court in this respect.

It follows that the finding of the, Hgh Court that
paragraphs 7, 8, 10, 18 and 19 of Ex, P, W 1 /Il are
outside the ambit of Section 132 (4) of the Act is correct.
As we are accepting the findings of the Hgh Court in this
regard, we consider it unnecessary to deal with the question
of Republication and circulation of the booklet Ex. P.,. W
1 / 1l W have already held that the statements in
paragraphs 16,’ 17 and 20 do not anmpunt to corrupt practice
under Section 132 (4) of the Act. The appeal is consequenay
| allowed. The decision of the Hi gh Court is set aside and
the election petition is dismssed, with costs throughout.

G C Petition dism ssed.
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